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IN MEMORIAM. 
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SHREVEPORT, Oct. 19, 1882. 

In the Supreme Court, at a meeting of the bar this evening, Judge 
Wm. A. Seay, in an eloquent eulogy presented a series of resolutions 
adopted by the bar in respect to the memory of Governor L. A. Wiltz. 

In reply to Judge Seay’s remarks, Associate Justice F. P. Poche, 
presiding Justice of the Supreme Court, spoke as follows : 

“ The Court heartily joins the bar in the expression of their grief 
so eloquently rendered by the chairman of their committee on the occa- 
sion of the death of our lamented Governor. For the first time in her 
history, Louisiana is called to mourn the death of her Chief Executive 
before the expiration of his term of office, and well may she mourn, for 
in Louis Alfred Wiltz she has lost not only a distinguished ruler, but a 
devoted son and a high-minded patriot. 

“The fond attachment which our stricken Governor felt for bis 
State and the daily increasing interest which he took in her welfare and 
prosperity, were the stricking features of his character. He had hardly 
reached the age of manhood when he found his State prostrate in the 
hands of usurpers, and he at once joined the ranks and soon became 
a leader in the band of patriots who stirred up and set in motion the 
grand wave which swept all over the State, driving from power the 
adventurers who had filled the high places in the land, and restored the 
ship of State to the hands and to the command of Louisiana’s chosen 
sons. 

“ A history of his public career and of his eminent services to his 
native city and to his State would fill a volume. 

“ He was deprived in his youth of the advantages of fortune and of 
other influences which contribute to pave the way to eminence and high 
station in life. His education was obtained in the public schools of his 
native city, whence necessity compelled him at the early age of sixteen 
to begin, unaided and through his own exertions, the serious and grand 
battle of life. 

*“ But the great gifts of a keen, bright and ever active intellect, 
coupled with relentless energy and undounted courage, guided by a sin- 
cerity and honesty of purpose, impervious to all dangers and tempta- 
tions, soon attracted the attention of his fellow-men, and soon made 
him a wise and fearless leader of men. 

“ The magnificent success of all his efforts in public life soon opened 
the way for him to higher and higher distinctions, and in time crowned 
him with the honor of being chosen the Chief Executive of his State, the 
dream of his youth and the loftiest point of his ambition. 
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** But such is the fate of man, that with this well earned reward for 
his past and distinguished service, came to him, at the same time, the 
fatal and relentless disease which »pened a grave afew days ago, and 
filled the heart of Louisiana with poignant grief, and from the day of 
his inauguration to that of his death, he was the victim of unremitting 
suffering. Yet his unconquerable courage did not forsake him, and he 
held the helm of government with a firm, wise and experienced hand, 
until he was prostrated at his post of duty, and so intense was his love 
for Louisiana, so deep was his sense of duty, and so keen was the 
interest which he felt for the welfare of his people, that even on his 
death-bed, when the Great Destroyer was hovering about the sick room, 
his active mind was yet bent on public affairs, and only a few days ago, 
in my presence, he was consulting with his worthy lieutenant touching 
the State ddministration and State affairs, and giving wise and judicious 
counsel on public measures. Fidelity to duty was his great rule of life, 
and he followed it to the grave. . 

“It is eminently meet and proper that the members of the bar 
should pay tribute to his memory and drop a tear of grief on his grave, 
for he was also one of their brothers. 

“A short time after his inauguration he applied to this Court for 
admission to the Bar, and after a public and rigid examination, as the 
law requires, he was admitted as a member of our profession. 

“ Notwithstanding his intense suffering and the press of public 
duties, so arduous at the time, in organizing a new State government, 
he had fonnd time to devote to study, and he passed a very creditable 
examination. 

“Whether we contemplate him as a member of the Legislature of 
1868, where with a small overridden minority he gallantly resisted and 
defeated many corrupt schemes of an unscrupulous majority ; whether 
we view him as mayor of his native city, quietly and wisely ruling the 
destinies of a large commercial metropolis, then shaken by violent po- 
litical contests, and by great civil commotions, such as September 14, 
1874 ; whether we turn our eyes upon him on January 4, 1875, when as 
the Speaker of the House of Representatives, surrounded by the minions 
of tyranny, maintaining the dignity and honor of his State, protesting 
against the indignity and outrage to which Louisiana was on that day 
subjected, aye, protesting in thunder tones which re-echoed all over the 
land, and struck terror in the heart of the tyrant; whether we look 
upon him as Lieutenant-Governor, presiding over the Senate with such 
marked ability and characteristic impartiality that unmeasured praise 
was forced from the lips of his political foes ; whether we turn our eyes 
to his career as the President of the late Constitutional Convention, 
where he earned a reputation as a presiding officer surpassed by no one, 

if equalled by any, we always find in Louis Alfred Wiltz a just, frank 
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and outspoken man, ever true to his friends and to his country, an 
ardent patriot ; a fearless defender of constitutional liberty ; an active, 
conscientious and untireing public official ; a wise and an accomplished 
statesman. As such his name is honored to-day, as such his name and 
memory will go down to history with an untarnished lustre ; and in days 
to come the mothers of Louisiana will hold him up to their sons as an 
example of civic virtues worthy of imitation, and will impart to them 
the lesson of domestic affections and devotion drawn from his life as a 
loving husband and a kind father, and taught by his parting words, in 
death, to his broken-hearted wife, ‘Do not leave me, stand in the light 
so I can see you when I die.’ 

“In recognition of his merits and distinguished services, and 4in 
honor of his memory, the proceedings of this day will be entered on the 
minutes of the court, and a copy of the same will be transmftted to his 
bereaved family.” 


The court then adjourned until to-morrow evening at 6 o’clock, in 
respect to the memory of the deceased Governor. 


Monpay, November 7, 1881. 


The Court was duly opened, Present, their Honors : 


Edward Bermudez, Chief Justice, and Felix P. Poché, Robert B. 
Todd, William M. Levy and Charles E. Fenner, Associate Justices. 


The minutes of Tuesday, the 3lst day of May, 1881, were read and 
approved. 


And hereupon James C. Egan, Attorney General, in terms appro- 
priate to the occasion and eulogistic of the deceased, reminded the Court 
of the death of Louis Alfred Wiltz, Governor of the State of Louisiana, 
and moved, being eloquently seconded by Carleton Hunt, Esq., the ad- 
journment of the Court, out of respect to the memory of tbe eminent: 
deceased. 

Replying, on behalf of the Court, His Honor Chief Justice Bermudez 
said : , 

The first law officer of the State has, with great propriety, raised 
his voice to address this Court on the lamentable event of the demise of 
the Chief Magistrate of Louisiana, and to invite it to interrupt its busi- 
ness in respect to the memory of the deceased. 

With a profound sense of official duty, the Court entertains the mo- 
‘ tion to adjourn made by him. 

Whilst Courts, in the administration of justice, are actuated only 
by the stern behests of the law, and the hearts of Judges are sealed 
against feelings of friendship, or hatred, and all passions, no law forbids 
them from experiencing and manifesting the legitimate and sacred emo- 
tions of grief which the eloquence of the Attorney General and of the 
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distinguished counsel who followed him has justly aroused in the bosom 
of every member of this Court. 

In the truly well deserved tribute which they have paid to the noble 
qualities of the departed one, they have echoed, not only our own ap- 
preciations of his deserts, but also and chiefly those which the intelli- 
gent, grateful and impartial people of this State have spontaneously 
uttered, by general and solemn outpourings of respect and admiration. 

When a public officer dies, he leaves a judge in every citizen—a 
judge at times severe, often unjust, who exacts from his memory astrict 
account of the use of the power which he has wielded while in author- 
ity. At that bitter hour of judgment before the tribunal of public 
opinion, which decides sometimes irrevocably, adulation has no inter- 
est, and, praise, necessarily sincere when deserved, finds a place. At 
that dreadful trial, the humblest individual constitutes himself an ac- 
cuser, and pronounces from his own standpoint, a judgment from which | 
there lies no appeal. 

It must be proclaimed, however, to the great glory of our regretted 
Governor, that not only, not a voice was raised to impugn his fair name, 
but that hundreds were heard loud in praise of his indisputable integrity, 
of his exceptional intelligence, of his manly independence, of his uncom- 
promising devotion to bis country, of his noble soul and stout heart, 
both as a c:tizen and as an officer. 

It is unnecessary to refer in detail tothe public career of Governor 

Wiltz. It is within the knowledge and recollection of every Louisian- 
ian, and of numbers besides, out of the State, that, deprived of the ad- 
vantages of an early classical education, of the invaluable assistance 
which fortune always extends, he has—by his own intelligence, industry 
and activity, by his own powerful mind, by his own strong arm, indomi- 
table will and perseverance, by his own and single exertions and real 
*“merits—carved his own way, enjoyed immense popularity and occu- 
pied with great honor to himself and to his constituents all the offices 
within the gift of the people, beginning life in the humble position of 
copyist and closing it prematurely, after reaching and while filling the 
most exalted trust in the State. 

The public press has enumerated the many political positions to 
which he was called, and in which he has displayed most uncommon 
ability. 

It has not failed to recall that memorable circumstance in which, 
with a bravery characteristic of Mirabeau, on the gloomy eve of the 
terrific days of the French Revolution, he resisted, as Speaker of the 
House of Representatives, the brutal invasion of its sanctum by an un- 
warranted soldiery, declaring that, constituted by the will of the people, 
that body could be dispersed only by the overwhelming force of omni- 
potent bayonets. 
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The press has also done him justice for his exceptional ability and 
rare impartiality as officer presiding over the animated discussions, 
boisterous debates, of the late Convention, which framed the Constitu- 
tion now in force. 

It seldom occurs that one so young (he died in his 38th year), has 
filled so many different important offices in so short a life. 

‘he engraved silver plate on the casket containing his mortal re- 
mains, records an epitome of his remarkable career, in the following 
words ; 

“ LODIS ALFRED WILTZ, 


‘“ BORN JANUARY 22, 1843, 
‘“ DIED OCTOBER 18, 1881, 


‘¢ Private at 18 years in Orleans Artillery ; 
‘* Captain of Wiltz Guards, Co. E ; 

“ Commander of Scouts in Trans-Mississippi Department ; 
“ Member of Democratic State and ?arish Central Committees ; 
‘“‘ Foreman Creole No. 9; 

‘‘ Vice President Firemen’s Charitable Association ; 

“ Member of City Council ; 

* President Board of Aldermen ; 

‘¢ Director of Public Schools ; 

‘¢ Member of Legislature ; 

‘“‘ Mayor of New Orleans ; 

‘¢‘ Speaker of House of Representatives ; 

“ Lieutenant Governor ; 

“ President of Constitutional Convention ; 
‘‘*GOVERNOR.’’ 


It is an exceptional gift of iew men to unite force of character and 
a laudable ambition for political success with a great urbanity of man- 
ner. In this, Governor Wiltz was particularly favored. He was en- 
dowed with large and prompt perceptive faculties and a keen and clear 
Judgment. 

No public man ever combined more decision and firmness with as 
much courtesy. 

As well, while attending to the manifold and arduous duties im- 
posed upon him as Chief Executive, as when receiving, separately or 
otherwise, the numerous visitors who called upon him (many of whom 
necessarily indiscreet solicitors for favor), his innate civility never 
abandoned him. Whether he granted or declined a request, he invari- 
ably, to each and all, showed himself patient, considerate, kind, encour- 
aging and high-toned. 
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He was remarkable for his knowledge and appreciation of men, and 
of their aptitude for public service. He was known personally through- 
out the State, and was acquainted with all citizens of distinction in the 
country, and with thousands of those who moved in the lower walks of 
society, acknowledging the rights of all, and treating all on a footing of 
perfect equality, thus winning great confidence and popularity. ‘He was 
distinguished for his ability in selecting and combining those best calcu- 
lated to administer harmoniously the affairs of the Government, and he 
has exercised it patriotically, rewarding no friend, punishing no enemy. 

He was the Providence of the suffering and of the poor. In public 
calamities, he was ever foremost in seeking and affording prompt and 


effectual relief. 

He was an ardent friend of public education, the advantages of 
which he had realized. The practical promotion of that great cause, 
to which the American people owe their greatness and will be indebted 
for its further development and superiority and the extension of its un- 
measurable benefits, among the different classes and conditions of the 
inhabitants of his State, were among the main objects of his life, both 
private and public. It must be said to his praise that, in this direction 
also, he has accomplished surprising results, which reflect great honor 


‘on his memory. 


His charity knew no bounds. It extended even unto those unfortu- 
nate beings, whom evil instincts and unsubdued passions had led to the 
perpetration of crime, While his efforts were always aimed at the tri- 


- umph and supremacy of the law, he was opposed to the infliction of any 


greater suffering than Justice, in its wise rigor, had sternly pronounced, 
and he advocated a moderate comfort for the culprits undergoing sen- 
tence. His address on the subject, to the Convention over which he 
presided, will remain a noble monument to the kindness ot his heart 
and the tenderness of his soul. 

He was an intelligent promoter of labor and an ardent champion 
for the emancipation of capital as the primum mobile of real expansion 
and prosperity. In his remarkable discourse at the Fair grounds in this 
city, he justly said thatlabor and capital should not conflict, clash or 
collide ; that they should vie as to which would be more fruitful, more 
subservient the one to the other and, to that end, they should never di- 
vorce, but always move harmoniously hand and hand, together. 

Although he did not make the law an object of special study, his 
knowledge of it, acquired in the course of his public career, was such 
that he was thoroughly informed of the great principles by which society 
is governed and men are ruled in their individual intercourse, and that 
he thought that he could well present himself to the highest Court of 
the State, as an applicant for admission to the Bar. The examination 
which he stood did him great honor and justified his becoming one of 
the legal profession. 
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In these days, when prominent men live and die in glass houses, 
even their private acts, however much beyond rightful public scrutiny, do 
not always pass unnoticed. The press bas related his last hours, after 
months of heroic endurance, the marks which he gave of his devotion 
and love to his bereaved consort, and his stern and sincere attachment 
to the revered faith of his ancestors. He was, justly, a believer in an 
after life, and witnessed, fearless and calm, the unmerciful advancing 
hand of Time until it reached the hour irrevocably fixed for his depart- 
ure from this world and his appearance in another. He watched it with 
a quiet conscience as it drew nearer and nearer, until the last second of 
grace expired and he passed into eternity. 

A man who dies in this manner—if he have strayed from the path 
of righteousness, as all that is human unfortunately and, as it were, 
fatally, often does, must have rigidly atoned for his weaknesses, and 
have been conscious of his titles to great rewards for the overbalancing 
good which he has done, which the world possibly, but which his Maker 
alone has faithfully recorded on tablets never to be effaced. 

In giving utterance to the feelings which we have expressed we have 
borne in mind the words of a French moralist : Regards are paid to the 
living, but TRuTH alone is due to the dead. 

We will not endeavor to magnify the encomiums justly showered 
by others, on all sides, upon this early grave of the departed one whose 
loss we deeply mourn. 

Of LOUIS ALFRED WILTZ, the late and regretted Governor of 
Louisiana, it can truly be said, that he was the architect of his own 
fortune, the favorite of his own people, and that his family, his friends, 
his fellow-citizens, his country, in whose history his name shines con- 
spicuously with great lustre, may well be proud of the structure erected 
by his own hand to their mutual glory. 

He was a good and great citizen and public servant, and fell crowned 
with laurels, iike a hero from the battle field. 

The Court room will remain draped in mourning during thirty days, 
and a copy of the proceedings of this day will be transmitted by the 
Clerk to the bereaved family of the deceased, with this expression of 
our feelings of condolence. 

The Court stands adjourned, until to-morrow, in respect to the 
memory of the lamented deceased. The business fixed for this day is 
continued to to-morrow. 

The Court then adjourned. 














RU LES 


OF THE 


SUPREME COURT. 


REVISED AND ADOPTED MAY 31, 1880. 





RULE I. 
TRANSCRIPTS. 


1. In preparing transcripts of records, in causes appealed to this 
Court, clerks of lower courts must observe the following requirements : 

First—Such transcripts should be written in a fair, legible hand, on 
good strong paper (known as transcript paper, and having a double 
margin on each page thereof), and the various parts should be securely 
fastened together with tape or cord. 

Second—The different portions of a record should be made to appear 
in the order of their respective filing. 

_ [Amendment of 2d November, 1880.] Clerks will see that the date 
of the filing of documents and entries in the minutes forming part of 
the record, are always correctly given, and omit copying unnecessary 
process and returns as stated in paragraph sixth. 

Third—Provided, howevet, that when the records of one or more 
other suits are introduced as evidence in a cause, such records should 
appear in the transcript distinct from, and subsequent in order to, the 
rest of the record of the principal suit. 

Fourth—The transcript should show for which party to the suit 
each witness is sworn, and by which party each document or record is 
offered in evidence. 

Fifth—No one document should be copied twice in the transcript. 

Sixth—In the absence of special instructions from appellant, all 
ordinary process of court and returns thereon, such as citation, writs— 
mesne or executory—will be omitted from the transcript. Upon the 
application in this Court, of appellee, supported by affidavit to the 
materiality of such process, and returns for determination of the mat- 
ters before this Court, the same may be added to the transcript filed 
here. 


Seventh—An accurate alphabetical index should be attached to, and 
form part of, each transcript, affording reference to particular pages of 
the same (and with proper designations or words of description) for the 
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several pleadings, process and orders in the suit; for the depositions 
and testimony of each witness by name (and not by general reference to 
testimony) ; for the note of evidence; and for each document, giving 
the latter its correct title, or some sufficient designation showing its 
nature and character (and not merely by the letters, marks or figures 
indorsed thereon). 

Eighth—Provided, that when records of other suits are included in 
the transcripts, as indicated above in the third requirement, a like index 
to each of such records should follow the general index, but be men- 
tioned therein. 

2. Any neglect or omission to observe this rule strictly will subject 
clerks, as aforesaid, to the cost of repairing such neglect or omission. 


RULE II. 
DEPOSIT OR BOND FOR COSTS. 


The party applying for the filing of a transcript of the record in a 
cause in this Court must first tender-to the clerk his bond, with satis-. 
factory security, in the sum of $50, for the payment of such fees as 
may accrue to the clerk, or deposit with the latter, in place of such 
bond the sum of $20. 


[Amendment of 1st November, 1880.] 


Rule II is modified and enlarged sv as to include the following : 

No attorney shall be accepted as security for costs in any case in 
which he may be of counsel. The clerk will be entitled to demand pay- 
ment of his costs every sixty days in all cases in which bonds for costs 
may be given, and in case of non-payment thereof shall nave the right 
to refuse further proceedings in the same. 


RULE IIL. 
DOCKETING. 


1. Cases will be docketed in the order of their filing. 

2. Pursuant to the laws in force, the clerk will keep a Summary 
Docket, but will enter causes therein only on the formal written applica- 
tion of counsel, stating the facts entitling such causes to a summary 
trial, and he will so enter them in the order of such application, 

3. Whenever it shall be made to appear to the Court that a case 
has been improperly caused by counsel to be placed upon the Summary 
Docket, the same shall thereupon be transferred to the Ordinary Docket, 
and entered at the foot thereof. 

RULE IV. 
WITHDRAWAL OF RECORDS. 

1. Only counsel engaged in a cause will be allowed to withdraw 
the record of the same from the clerk’s office, and then not until the 
expiration of the three days allowed by law within which motions to 


dismiss may be filed. 
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2. Records shall, in all cases, be receipted for on withdrawal. 
They should be returned to the office within a reasonable time, and 
must be so returned on the requisition of the clerk. 

8. No record shall be withdrawn from the clerk’s office after final 
decree therein made has become executory. 

4, Whenever the transcript of appeal, which has been filed in the 
clerk’s office of this Court is lost, mislaid, or has been removed from 
that office, either party to said appeal may supply its place by another 
transcript, which shall be considered as filed of the same date as the 
filing of the lost, mislaid, or removed transcript ; and any cause in 
which said substituted transcript 'shall be filed, will be heard in its 
regular place on the calendar, notwithstanding the absence of the 
transcript first filed in this Court. 


RULE V. 
COURT WEEK. 


Court will be held every day of each alternate week of the session. 


RULE VI. 
ASSIGNMENT OF CASES FOR TRIAL. 


1. On Monday of each court week cases will be called and fixed for 
trial. These cases shall be properly posted by the clerk, by 11 o’clock 
of the next day, which shall be notice to all parties. (This portion of 
the rule will not apply in country terms, during the pendency of which 
cases will be called and tried continuously, in the order in which they 
are filed). 

2. Before the. calling of cases opportunity will be given counsel to 
have any cause entitled to preference, but not to entry in the Summary 
Docket, made subject, on motion, to be called and fixed for trial. 

3. All cases which have not been submitted to the court, after hav- 
ing been twice duly called for trial, shalk-be removed from the Trial 
Dockets and placed upon a docket to be called the Delay Docket, and 
shall not be again put upon the Trial Dockets, except on motion and 
leave granted thereon. 

RULE VII. 


BRIEFS, 


1. Within ten days after any cause shall be fixed for trial, the 
appellant shall file with the clerk a printed brief or abstract of the cause 
containing the substance of all the material pleadings, facts and docu- 
ments (referring particularly to the pages of the record where they may 
be found) and an accurate reference to the points of law and authorities 
upon which he relies. The brief shall include a concise syllabus to be 
placed either at the beginning or at the end of the same, indicative only 
of the principal point or points contained therein. Ten copies thereof to 
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be furnished and filed with the clerk ; one for the opposite counsel, and 
the remainder for the use of the Court. 


[Amendment, loth January, 1881.] Members of the Bar are re- 
quested to insert, with precision, in the syllabus of their briefs, in ca-es 
before this Court, the authorities upon which they rely to support each 
proposition of law therein advanced. 

2. Within twenty days after the fixing of a cause, the appellee shall 
also file ten copies of a similar brief, embodying the requirements set 
forth in regard to the appellant. 

3. No cause shall be heard unless one at least of the parties has 
complied with the foregoing sections of this rule, and if neither party has 
so complied, the case shall be continued and go to the foot of the docket ; 
and it is made the duty of the clerk to inform the Court on this point 
when a case is called for trial. It only one party has complied, he may 
argue or submit the cause or may decline to do either, in which last 
event the case shall be continued and go to the foot of the docket. 

4. The party failing to comply with the foregoing requirements 
will not be allowed time to file a brief after the cause is submitted, but 
may file a brief on complying with the following section. 

5. The clerk shall receive no brief in a cause after it is submitted 
unless accompanied by a certificate in writing from counsel that he has 
delivered a copy to the opposite counsel, with the date of such delivery, 
or by a written acknowledgment or waiver of such delivery signed by 
opposite counsel, who shall have, upon application to the Court, a reason- 
able time from the date of such delivery or waiver in which to reply; 
and in such cases ten copies must be filed by each party, as prescribed 
in the first section of the rule. 

6. All briefs in a cause must be filed in the clerk’s office, and before 
the opening of Court on the day upon which the cause is fixed for trial. 


RULE VIII. 
ARGUMENTS, 

1. The original plaintiff in the lower court shall have the right of 
opening and closing the argument of the cause in Court. 

2. Not more than one hour will be allowed to the counsel for each 
side, except where in special cases the Court, on application made before 
the opening argument is begun, may otherwise order. The time not 
consumed by one counsel will be allowed to another on same side. 


RULE IX. 
REHEARINGS. 

1. Applications for rehearing must be by petition filed within the 
legal delay, and must be accompanied by a printed statement of all the 
points and authorities on which the party founds his application. Ad- 

ll 
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ditional time for elaborating the argument on such points and authori- 
ties may be granted upon a proper showing, if made before the delay 
expires. 

2. When a petition for rehearing in any cause is filed, ten copies of 
the printed statement shall accompany the same. The clerk will imme- 
diately enter it in the docket kept tor the purpose, and place the record 
with the decision, the petition and five copies of the statement in the 
consultation room. 

3. Whenarehearing is granted the cause will be immediately called 
and fixed with preference, and briefs will be required, as in the first and 
second sections of rule VII. 

4, Oral argument may be granted in such cases in the discretion of 
the Court, if applied for on motion, and four days’ notice thereof be 
given to the opposite counsel. 

5. The clerk will properly designate the cause on the judges, docket 
as being upon rehearing, and also the fact when oral argument is to be 
heard. 

6. Only one rehearing in any cause will be granted. 


RULE X. 
MOTIONS TO DISMISS. 

1. Motions for dismissal of appeals shall be filed and fixed for 
trial by the clerk in his office. They shall be so fixed for Monday of 
each court week, at least one week’s previous notice being given by 
posting, as prescribed in the first section of Rule VI; but if not tried on 
the day for which they are thus fixed, they shall be continued to Mon- 
day of the next court week. 

2. Such motions shall set forth distinctly all the grounds relied on, 
and on their trial shall be argued only in printed briefs, which must 
conform in character and number to the requirements stated in sections 
one and two of Rule VII. 

RULE XI. 
MOTIONS AND INSTRUCTIONS. 

1. All motiors made in open court must be offered before the regu- 
lar business of the Court is begun or after it is closed. 

2. No motion will be entertained unless it be in writing, upon not 
less than a half sheet of paper, and with a proper title endorsed upon it. 

3. All instructions to the clerk and agreements of counsel, on which 
the Court is to act, must be in writing and duly filed. 


RULE XII. 


MANDAMUS, ETC. 
1. No application for writs of mandamus, prohibition, certiorari, 
and the like, will be entertained by the Court unless previously prop- 
erly docketed and filed in the clerk’s office. 





ul 
be 
n¢ 


aD 


re 
su 
ot! 


res 
th 
an 
de: 
me 
de’ 


do 
or 
fro 


at 

sits 
the 
det 


sen 
the 
for 
in 
ma 


res 
un) 
lica 
mir 
pa} 
wh 
fau 
anc 





RULES OF THE SUPREME COURT. xix 





2. The Court will entertain no application for a writ of prohibition 
unless previous notice of intention to make such application shall have 
been given to the opposite party or his counsel, the services of such 
notice to be made to appear by affidavit. 

3. All applications for writs and rules to show cause shall be fixed 
and submitted on printed briefs, and without oral argument. 


RULE XIII. 
DEATH OF PARTY TO APPEAL, ETC. 


1. Whenever, pending an appeal, either party shall die, his proper 
representatives may voluntarily come in and be admitted parties to the 
suit, and thereupon the cause shall be heard and determined as in 
other cases. 

2. When the appellant dies, pending the appeal, if the proper rep- 
resentatives be known and reside within the State, and have not made 
themselves parties to the case, the appellee may, on affidavit apply for 
an order to summon them to appear within twenty-five days; and in 
default of such appearance, after due return of service, the appellee 
may move the dismissal of the appeal, or have the cause heard and 
determined as in other cases. 

3. If the proper representatives of the appellant be not known, or 
do not reside within the State, the appellee may, on affidavit, obtain an 
order, that unless they appear and become parties within three months 
from publication, the appeal will be dismissed. The appellee must 
cause the said order to be published three times in a newspaper printed 
at the seat of government of the State, or in the place where the Court 
sits, and upon proof of such publication, and in default of appearance, 
the appellee may have the appeal dismissed, or the cause heard and 
determined as in other cases. 

4. If the appellee dies, pending the appeal, and the proper repre- 
sentatives be known and reside within the State, and have not made 
themselves parties to the cause, the appellant may, on affidavit, apply 
for an order to summon them to appear within twenty-five days, and 
in default of such appearance, after due return of service, the appellant 
may proceed to have the cause heard and determined, as in other cases. 

5. If the appellee’s proper representatives be not known, or do not 
reside in the State, the appellant may, on affidavit, obtain an order that 
unless they appear and become parties within three months from pub- 
lication, the appellant will proceed to have the cause heard and deter- 
mined, and cause the said order to be published three times in a news- 
paper printed at the seat of government of the State, or in the place 
where the Court sits, and upon proof of such publication, and in de- 
fault of appearance, the appellant may proceed to have the cause heard 
and determined, as in other cases. 
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6. The foregoing provisions will apply to corporations the charters 
of which may become extinct pending the appeal, by limitation of time, 


forfeiture, or other mode of dissolution. 
7. In country cases the time of personal summonses may be 


reduced on special application, according to circumstances. 
RULE XIV. 


APPLICANTS FOR ADMISSION TO THE BAR. 

1. No person applying for admission as an attorney and coun- 
sellor-at-law shall be examined as such until his name as a candidate 
for admission shall have been, by the clerk, published during three 
judicial days, at the foot of the trial list posted at the court-room door, 
Application to be made through the clerk. 

2. The Court will hereafter require of candidates for admission to 
the bar: 

First—Evidence of citizenship of the State of Louisiana. 

Second—Evidence of good moral character, by certificates in con- 
formity to the statutes of March 29, 1823, and of March 20, 1842, and of 
two years’ study, according to act of May 7, 1877. 

3. The Court will not be satisfied with the qualification of a can- 
didate, in point of legal learning, unless it shall appear by examination 
that he is well read in the following course of studies at least: Story on 
Constitution; Vattel’s Law of Nations, or Wheaton’s Elements of In- 
ternational Law; the History of the Civil Law in Louisiana; the Louis- 
iana Civil Code; the Code of Practice; the Statutes of the State of a 
General Nature; the Institutes of Justinian; Domat’s Civil Law; Poth- 
ier’s Treatise on Obligations; Blackstone’s Commentaries, Fourth Book; 
Kent’s Commentaries; Smith on Mercantile Law; Story or Parsons on 
Notes; Chitty or Bayley on Bills; Greenleaf, Starkie or Phillips on Evi- 
dence; Russell ou Crimes; and the Jurisprudence of Louisiana, as set- 
tled by the decisions of the Supreme Court. 

4, The examination shall be conducted in the following manner: 
At the beginning of the session in each district the Court will appoint, 
from among the members of the bar, a committee of seven, three of 
whom shall constitute a quorum, who are earnestly requested to lend 
their aid to the Court. Upon the candidate producing a certificate 
from the committee that he has been examined by them upon the above 
works, and that he is, in their opinion, qualified for admission to the 
bar, the Court will admit him to a public examination, and if, after such 
public examination, they concur with the committee in opinion, the can- 
didate will be admitted and licensed as an attorney and counsellor-at- 
law, and not otherwise. 

5. The committee will.meet twice in each month during the ses- 
sions of the Supreme Court, to wit: on the Friday preceding each court 
week, 
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6. The Court will examine on Tuesday of each court week. 

7. Each candidate to be examined separately before the committee 
and the Court. 

8. No oath shall be administered and license issued unless the fee 
of the clerk has been previously paid. 

9. Candidates who have been rejected by the committee will not 
be re-examined until after six months of additional study, The several 
examining committees will furnish the Court with a list of candidates 
examined by them who have not been recommended for admission. 


[Amendment 2d November, 1880.] 

The clerk is directed to open and keep a roll of attorneys, which 
will contain: 

1. The full name of the attorney. 

The place of his nativity. 
The date of his nativity. 
The place of his admission. 
The date of admission. 
The authority of his admission. 
The place of his residence. 
The signature in full of the attorney. 
The date of registry. 
10. Remarks. 

Previous to enrolling any name, the clerk will require from the 
applicant for enrollment evidence of his admission to the Bar, but in 
case of loss or destruction of the diploma or license showing admission, 
the clerk will make the enrollment upon the affidavit of the applicant, 
noting the circumstance in writing on the roll of attorneys. The names 
and particulars touching deceased attorneys may be entered ri the roll 
of attorneys. 

Members of the Bar practicing before the Supreme Court in New 
Orleans are requested to furnish the clerk immediately with all the 
necessary data provided for by the preceding rule, and sign the roll of 
attorneys. No attorney will be permitted to practice before this Court 
unless after compliance with this rule, which will take effect from and 
after the first day of January, 1881, 


2. 
3. 
4, 
5. 
6. 
7. 
8. 
9. 


[Amendments of May 2, 1881.] 

Rule II is amended so as to authorize the clerk to require from the 
applicant, previous to docketing, numbering and filing any motion or 
proceeding in a civil case, a bond or a deposit, in compliance with para- 
graph 1 of said rule; provided, in cases of motions to extend time for 
filing transcripts, it will be sufficient for the party to deposit an amount 
to meet the attending costs thereof. 


Rule III is amended so as to include the following: 
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No motion or proceeding will be offered to, or entertained by, the 
Court in any civil case unless the same shall have been previously dock- 
eted, numbered and filed by the clerk. 

Applications for extension of tinie for the filing of transcripts will 
not be entertained unless supported by affidavit of the clerk, applicant, 
or counsel, stating specifically sufficient reasons, or causes, for which 
the transcript could not be prepared in time. 





The foregoing rules will be relaxed when necessary for the proper 
dispatch of business, or when their rigid enforcement in the short time 
the Court sits for the trial of country cases, would work injury or a 
protracted delay. 
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IN 
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JUDGES OF THE COURT: 
Hon. Epwarp Bermupez, Chief Justice, 
Hon. F. P. Pocué, 7} 
Hon. R. B. Topp, 


Hon. Wm. M. Levy, 
Hon. C. E. FENNER, | 


| 
+ Associate Justices. 


No. 7911. 
SUCCESSION OF JOHN B. SCHILLER. 


A testator has made his will in the following words, viz: ‘It is my will and desire that my 
debts be paid and that my estate be distributed among my legal heirs, according to the 
laws now in force in Louisiana.” 

He left at his death a widow in community and three children. 

Has he, by auch a will, disposed of his share of the Community property and thereby de- 
prived his widow of the usufruct of the same? 

Decided affirmatively. 


| ye from the Second District Court, parish of Orleans. Tissot, 
J. 


Miller, Finney & Miller and Joseph Brewer for Plaintiffs and Ap- 
pellants. 


‘The words ‘It is my will and desire that my estate be distributed among my legal heirs, 
according to the laws now in force in Louisiana,’ used by the testator in his act of last 
will, are clearly disposable words in favor of his heirs, in this case, his children; and 
the will must be held to be a testamentary disposition. in their favor, of his estate. 

The statutory usufruct of the widow, to the one-half of the community, belonging to the 
deceased spouse, exists only when the testator has not by his will disp»sed of that share. 
R. S. sec. 629. 
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Thos. J. Semmes for Defendant and Appellee. 


Such a will contains no disposition of property, because there is no determinate legatee. The 
word “heirs” describes no jized class of persons so long as the party using it is alive. 
The testator not having disposed by will of his share of the Community property, his 

widow is entitled to the usufruct. 





The opinion of the Court was delivered by 

Bermupez, C.J. John B. Schiller died, leaving a will containing, 
among other provisions, the following disposition : 

“Ttis my will and desire that my debts be paid, and that my estate 
be distributed among my legal heirs, according to the laws now in force in 
Louisiana.” 

Shortly after his death, his widow, contradictorily with his executor, 
obtained a judgment recognizing her as the owner of the undivided half 
of the property composing the community between them, and as usu- 
fructuary, during her widowhood, of the remaining half, the naked owner- 
ship thereof accruing to their three children, then minors. 

One of these becoming of age, brought this suit to annul this judg- 
ment, claiming that as Schiller has, by such will, disposed of his share 
in the community, such share cannot be so held in usufruct, and that 
the entirety of such share, ownership and right of enjoyment have, 
from the time of his death, absolutely vested in his legal heirs, that is, 
his three children, share alike. 

Judgment having been rendered defeating plaintiff’s action, she has 
appealed therefrom, and now prays for its reversal and for the recogni- 
tion of her rights. 

The question presented simply is : 

Whether, by the phrase used, Schiller has, or not, disposed of his 
share in the community. If he has, his three children have inherited 
his half therein, free from their mother’s usufruct. If he has not, they 
have inherited it, subject to that usufruct during her widowhood. 

It is perfectly clear that Schiller has made a will; for it is patent 
that he has disposed of his property, in view of death, and in proper 
form. R. C. C. 1571, 1570 ; C. N. 967 ; 15 A. 209. 

It is manifest that he has disposed of his estate, that is, of all the 
property belonging to him at his death, in favor of certain persons and 
in a certain proportion. That property consisted of his half in the 
community between him and his wife ; those heirs are their legal issue, 
three in number; that proportion is one third to each. R. C. C. 887, 
1606, 1607 ; C. N. 1003, 1004 ; 12 R. 645. 

The disposition does not indicate, in any degree, any condition or 
restriction. Itisperemptory. Itis clear and unambiguous. It violates 
no law. 
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Property passes by succession, as well by the effect of law as by 
the effect of a will,.which has the force of law whenever it contravenes 
no prohibitory legislation. When a person owning property dies, leav- 
ing no will, the law is to be considered as his will. The property which 


he leaves passes as the law provides, as to persons and proportion. 


When a person owning property dies, leaving a will, the presumption 
arises instantly that such person has designed thereby to dispose, after 
his death, of his property, in a manner which the law would not, in the 
absence of such will, have made of it ; in other words, that such person 
has intended to confer a benefit which, in the absence of such will, 
would not have accrued. 

Legatum est delibatio hereditatis qua testator, ex eo quod universum 
heredis foret, alicui collatum velit. D.L. * * * LL. 116; L. 11 Inst. 


It cannot be supposed, where a person declares intentions, mortis 
causa, that such person does so for the mere purpose of confirming the 
disposition which the law would have made of his property in the ab- 
sence of a will, for that would be doing a vain thing. A person that 
makes a will is to be presumed to own property, and to be desirous of 
disposing of it in a manner in which the law would not convey it, in the 
absence of such will. The presumption is, therefore, that such person 
designed to substitute his will to the provisions of the law, and so to 
derogate, entirely or partially, from the disposition which the law 
would have made of his property without such will. This is true, also, 
even as to the title of the bequest, or testamentary disposition. 

Testators, like all other donors, are subject to human weaknesses. 
They know that they have a right to dispose of their property, in any 
case, to a certain extent, due regard had to creditors and forced heirs ; 
and they often desire to impress upon their preferred ones that they in- 
herit from them, not by effect of law, but by the power of their will, be- 
cause it is their pleasure to benefit them, when they could have legally 
avoided doing so—quia placet. 

In this case, it is evident that Schiller intended to dispose of his 
property in a manner in which the law would not have disposed of it 
in the absence of a will. 

He says that it is his will and desire * * * that his estate be 
distributed among his legal heirs, according to the laws then in force in 
Louisiana. 

By using this language, and particularly the word distributed, he 
clearly intended that his wife should not have the usufruct of his half 
in the community, and that such half should accrue unburdened, and be 
delivered at once, to his three children, at his death, to be partitioned 
and distributed, share alike, among them. 7 L. 230. 
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He had a right to do so; he has done so. His will must be exe- 
cuted. 131.7; B.S. 629; B.C. C. 1493. 

The children inherit the naked ownership of two-thirds of the half 
of their father in the community property by the effect of law; they in- | 
herit the remaining third, and the enjoyment of the entire half, to the 
exclusion of their mother’s usufruct, by the effect of the will of their 
father, who, by abstaining from making any will, could have permitted 
his wife to enjoy such half as usufructuary during her widowhood ; or 
who, by making a will, could have disposed of one-third of his estate in 
favor of any one he pleased. 

The judgment attacked shculd be admitted, and the rights of the 
plaintiff recognized. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be reversed and set aside; and, proceeding to render 
such judgment as should have been rendered, it is ordered and decreed 
that the judgment described in the petition be annulled and avoided, 
and that the rights of the plaintiff, as stated in the prayer of said peti- 
tion for an account and for a liquidation and partition of the succes- 
sion of the deceased, in due course of law, be recognized and enforced, 
the defendant and appellee to pay costs in both courts. 


On APPLICATION FOR REHEARING. 


The distinguished counsel of the widow of the deceased concedes 
that J. B. Schiller has made a will valid in form, but he denies that 
Schiller has thereby disposed of his estate, that is, of all the property 
belonging to him at his death, in favor of certain persons, and in cer- 
tain proportions. He contends that there was no disposition of prop- 
erty, because there was no determinate legatee, and asks what heirs, 
what proportion, the testator meant. Practically, he demands the 
nullity of the will. 

The undisputed facts of the case do not justify an interpretation of 
the will of the deceased, which on its face, is perfectly unambiguous and 
clear, and requires no construction. 

On the third of July, 1865, when the will was made, on the twenty- 
ninth of December, 1869, when Schiller departed this life, his only 
presumptive heirs were the issue of his marriage with his surviving 
wife. 

The laws, which were in force at the date of the will and at the 
death of the testator, on the subject of the successions, legal and tes- 
tamentary, and of the disposable portion, were the same, not having 
been changed in the interval. 
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The testator, at the date of his will, considered that his three 
daughters, who were then his presumptive heirs, and whom he termed 
in. the instrument his legal heirs, should be the recipients of all his 
favors, and should inherit from him what property he would leave; and 
he continued to his death so to view them, as he has not altered his 
will. 

The words “legal heirs,” used by him, have a legal meaning, and 
clearly indicate those who were to inherit his fortune. 7 A, 267; 14 A. 
639; 5 A. 146; Abbott L. D. vo. Heir, 556; Wigram on Wills, 2 vol. p. 
297, 22; Journal du Palais, 1811, p. 4. 


We are referred to the decision in the Succession of Mrs. Walker, 
32 A. 323, to show that, where a parent institutes his forced heir his 
universal legatee, there is no testamentary disposition. The Court did 
not so rule. What was there decided is, that in such a case, when 
there are no debts and no legatees to satisfy, the appointment of an 
executor was cumbersome and inoperative. 


We find the intentions of the testator couched in unequivocal lan- 
guage, and the disposition which he has made of his property author- 
ized by law. 


At his death one half of the community assets accrued to his 
widow under the law ; two-thirds of the naked ownership of the remain- 
ing half accrued to his three forced heirs, also, wnder the law, which the 
testator, far from overriding, confirmed. 


The remaining third, and the right of usufruct, or enjoyment of the 
two first thirds, which otherwise would have accrued to his surviving 
wife, the testator bequeathed absolutely to his three daughters, his 
forced, his “legal heirs,” who take the same, unrestricted by the power 
of his will. 

The law does not favor the dismemberment of real estate. 


In justification of our refusal to construe the will of the deceased 
differently from what we have, we can only repeat the language used 
by Chief Justice Martin on a similar occasion : 


“Candles are not to be lighted when the sun shines brightly.” 
Theall vs. Theall, 7 L.,230. 


Rehearing refused. 
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No. 6825. 
M. L. Byrne & Co. vs. L. H. Garpner & Co. 


On the dissolution of an Attachment issued on the ground that the debtor was about to dis- 
pose of his property with intent to defraud his creditors, when the attaching creditor 
acted without malice and solely under the legal advice of an experienced attorney, the 
Defendant shall recover the damages actually sustained and no more. 

Damages actually sustained, comprise not only pecuniary loss and actual expenses incurred, 
such as costs and counsel fees, but also the mortification, annoyance and vexation caused 
to the Defendant by the Attachment. 


from the Fourth District Court, parish of Orleans. Houston, 
J. 





Albert Voorhies for Plaintiffs and Appellees. 


Kennard, Howe & Prentiss for Defendants and Appellants. 


When defendants attached the property of plaintiffs, on a just claim, and the attachment 
was set aside, and the seizure is shown to have been merely nominal, and no damages 
are proved to have been suffered by defendants, and plaintiffs acted without malice and 
with probable cause, no damages can be recovered. 

In no event can vindictive or exemplary damages be recovered, when defendants acted 
without malice and with probable cause. The measure of damages in such a case is the 
amount of the actual loss proved to have been the direct and proximate result of the attach- 
ment. 

The action for alleged damages beyond the amount of the attachment bond, ariscs ex delicto, 
and is barred by the prescription of one year. 

When a party claims less than the amount due to him, he shall lose the overplus. 

The judgment of acourt should be based upon the verdict of the jury, and when the jury 
allows no interest, none should be allowed in the judgment. 

The law does not authorize interest from judicial demand on an amount awarded as damages 
in a suit on an attachment bond. 





The opinion of the Court was delivered by 


Topp, J. On the 9th of January, 1872, the defendants instituted 
suit against the plaintiffs, accompanied by an attachment, taken out on 
the ground that the debtors were about to dispose of their property 
with intent to defraud their creditors, as provided by statute of 1868, 
amendatory of the articles of the Code of Practice on the subject of 
attachment. ; . 

Judgment was rendered in favor of the defendants for the debt 
sued on, but the attachment was dissolved as having illegally issued. 

Thereupon the defendants in that case and plaintiffs in this, brought 
suit against L. H. Gardner & Co., the defendants herein, and Albert 
Baldwin, their surety on the attachment, for damages, alleged to have 
been caused by the attachment. 

The damages claimed against L. H. Gardner & Co. are ten thous- 
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and dollars, and against the surety four thousand dollars, the amount 
of the attachment bond. 

It was alleged in substance that the plaintiffs were doing business 
in the City of New Orleans as dry goods merchants ; that they enjoyed 
the public confidence, wherever they were known, as honorable and 
punctual business men ; that their store and goods were seized under 
the said writ, and possession of the same held for two weeks by a 
keeper appointed by the sheriff. It was further alleged “ that said pro- 
ceedings by attachment were illegal, arbitrary, unjust, intended and 
calculated to harass, annoy and injure petitioners ;” and that they 
were entitled to the damages claimed for the expenses incurred by them 
on account of the proceedings, and for “the moral and pecuniary in- 
jury sustained by them.” 

The defendants pleaded the general issue, and specially denied that 
they took out the attachment proceedings “with the intention to har- 
ass, annoy and injure the plaintiffs.” 


The case was tried before a jury, who returned a verdict against 
the defendants for two thousand dollars, and from the judgment ren- 
dered thereon they have appealed. 


The correctness of the judgment dissolving the attachment is not 
before us for review. It is res judicata. 


We are to inquire, therefore : 

1st. Whether the proceeding was resorted to maliciously, with the 
intent to annoy and injure the defendants. 

2d. If any damages were sustained by plaintiffs; and, if so, the 
nature and extent of the same. 

First. We have carefully examined the evidence in the record, and 
are satisfied that the charge that defendants, L. H. Gardner & Co., in- 
stituted the proceeding maliciously or wantonly, to harass, annoy and 
injure the plaintiffs, is not sustained. The claim sued on was a just 
one, as shown by the judgment rendered for the debt. It must be taken 
into consideration, too, that at the time the suit was instituted the 
grounds of attachment proceeded on were comparatively new, being those 
added by a then recent statute, upon which there had been no authori- 
tative construction by this Court. Added to this, it is shown that the 
plaintiffs proceeded on the advice of an experienced attorney, and acted 
solely on his judgment. In the execution of the writ, care seemed to 
have been taken to relieve it of all unnecessary harshness and incon- 
venience to the debtor. The store was permitted to remain open, and 
the defendants in the writ to continue their usual business. In other 
words, the seizure, beyond the presence of the keeper in the establish- 
ment, was nominal. These circumstances rebut the charges of malice 
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in the proceeding, and the intent to harass and injure the plaintiffs 
thereby. ; 

Second. The attachment issued illegally, and the plaintiffs were 
damaged thereby. What damages are they entitled to recover? In the 
case of Moore vs. Withenburg, 13 A. 22, which was a suit on an attach- 
ment bond, this Court said: 

“The rule which governs in this kind of action is, that plaintiff 
shall recover the damages actually sustained, and no more, unless in a 
case utterly unfounded and malicious.” 

And in the case of Carter vs. Tufts, 15 A. 16, it was said : 

“It appears to be now settled that damages will not be allowed, in 
Louisiana, against a party for asserting a right by the compulsory pro- 
cesses allowed by our laws, beyond the damages actually sustained, 
unless the circumstances of the case disclose a want of probable cause 
for action instituted by such party, and malice in the resort to com- 
pulsory process.” 

But what is meant by the the term “damages actually sustained ?” 
We find much uncertainty in the elementary works and decisions of the 
Court on this subject. Must actual damages be confined strictly to an 
absolute pecuniary loss ? 

Blackstone defines damages as the money “given to a man bya 
jury as compensation, in satisfaction for some injury sustained. 2 BI. 
Com. 438. 

Sedgwick, in his work on “ Damages,” p. 35 says : 

“Injury resulting from the acts or omissions of others, free from 
any taint of fraud, malice, or willful wrong, consists : 

“1st. Of the actual pecuniary loss sustained. 

“2d. Of the indirect pecuniary loss sustained in consequence of the 
primary loss; profits that might have been made ; * * loss 
of credit ; loss of business, etc. 

“3d. Mental suffering, produced by the act or omission in question ; 
vexation, anxiety. 

“4th. The value of time consumed in establishing the contested 
right. 

“5th. Actual expenses incurred ; * * costs and counsel 
fees.” 

Another eminent writer on the same subject (Greenleaf) has said: 

“The plaintiff would not be confined to the proof of actual pecu- 
niary loss ; for it has been always held that the jury might take into 
onnsideration every circumstance of the act which injuriously affected 
the plaintiff, not only in his property, but in his person, his peace of 
mind, his quiet and sense of security in the enjoyment of his rights ; 
in short, his happiness.” Appendix to Sedgwick, p. 609. 
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This doctrine closely conforms in its spirit to the declaration of 
our Code, which declares that “every act whatever of man that causes 
damage to another, obliges him, by whose fault it happened, to repair 
it.” ©. C, 2315. 

Measuring the damages to plaintiffs, caused by the attachment in 
question, by the rules laid down in the authorities cited, they would be 
entitled to recover the expenses they incurred, or for which they are 
liable in effecting the dissolution of the writ, such as counsel fees. In 
this regard, the entire record of the suit, in which the attachment issued, 
is before us, showing the amount involved, the proceedings under the 
writ, and the services rendered in procuring its dissolution, thus ena- 
bling us to estimate the value of such services. 

Though, as we have stated, the execution of the writ was not 
characterized by that harshness and disregard of the interests of the 
plaintiffs as if prompted by malice, yet it was executed and illegally 


: executed, and the mode of its execution, though of the mildest kind, 


was sufficient to have caused great mortification, annoyance and vexa- 


_ tion to the plaintiffs, such as the enforced presence of the sheriffs 


keeper, for two weeks, in their business establishment, serving as a con- 
stant reminder of their being under legal restraint and surveillance, 
unwarranted though it was. These were proper subjects for the con- 
sideration of the jury in estimating the damages. 

We fail to discover in the testimony that the credit of the plaintiffs 
suffered by the attachment proceeding per se ; that is, that this proceed- 
ing of itself inflicted additional injury to the credit of the plaintiffs, to 
that the suit, apart from the attachment, was calculated to do. The de- 
fendants had a rerfect right to bring the suit. Their debt was due, and 
payment of it had been refused; and in thus suing, they but exercised 
a legal right. If there was any direct and immediate injury to plaintiffs’ 
credit, caused by the entire proceeding, which the evidence leaves in 
some doubt, it grew out of the suit, and not from the attachment alone. 

It would equally have resulted from the protest of plaintiffs’ note, 
which defendants could have had protested, but which, at the request 
of the plaintiffs, they refrained from doing. Nor was any loss to their 
business proved as resulting simply from the attachment. 

The jury allowed two thousand dollars damages. We think the 
amount excessive; and from a full and thorough consideration of the 
case, and the peculiar circumstances connected with it, as shown by the 
record, upon which our action is distinctly based, we feel constrained to 
reduce the amount allowed to seven hundred and fifty dollars, which, 
we think, would be a fair compensation for the damages sustained. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be amended by reducing the amount of the same to 
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seven hundred and fifty dollars, with legal interest from the 29th of 
April, 1875, to be recovered of the defendants in solido ; the costs of the 
lower court to be paid by the defendants, and of this appeal by the 
plaintiffs. 

Chief Justice Bermudez having been of counsel in the case of L. 
H. Gardner & Co. vs. M. L. Byrne & Co., in which the attachment issued, 
recuses himself. 


Levy, J., absent. 








No. 7923. 


Crry or New OrtEans vs. Virarnia Frre & Marine Ins. Co.; Same Ys. 
Norwich Union Fire Ins. Co.; Same vs. GERMAN AMERICAN Ins. 
Co.; Same vs. Home Fire Ins, Co.; Same vs. Zitna Fire Ins. Co. 
(Consolidated). 


Foreign insurance companies taking risks througb insurance agencies or insurance brokers 
in the City of New Orleans and issuing policies from their own domicils, are not sub- 
jected to the Ordinance of the City of New Orleans, which imposes a license tax of Five- 
hundred dollars on insurance companies incorporated in another or a foreign State and 
doing insurance business in said City by an agent. Decision in 31st An. 781, affirmed. 


— from the Third District Court, parish of Orleans. Monroe, 
J. 


Sami. P. Blanc, Assistant City Attorney, for Plaintiff and Appellant. 


First—A foreign insurance company which causes its policies to be put in circulation within 
the municipal limits, taking risks and deriving profit from among the community, obtains 
thereby all the advantages and performs all the necessary acts within those boundaries 
usual to the insurance business of companies domiciled in the city, and is, hence, doing 
an insurance business in the place. 

Second—It matters not whether such foreign company does such business directly itself from 
the home office, or through the medium of a special agent or a general agency, it is none 
the less the company's business and not the less done within the city. 

Third—When such foreign company appoints an agent under Act No, 21 of 1877, who then 
operates for it, it publicly avows its purpose to insure in the State, and cannot reasonably 
pretend the contrary. 

Fourth—When such foreign company reimburses or pays the municipal license tax imposed 
on insurance business done or to be done in the city, it cannot reasonably be said that 
such company is not paying on its own business. It is not to be thought that any person 
pays the license tax except on his own business. 

Fifth—The business of the agent, through whom the company works in the city, as distin- 
guished from that of the company he represents; is that ofan employee receiving pay con- 
tingent on the amount ot the company’s business done by him. His business is not the 
insurance business, for he insures nothing, takes no risks, incurs no losses and obtains no 
profit except a commission deducted from the company’s premiums, which he is author- 
ized to collect, and is bound to account for. 
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Sixth—As it is not denied that somebody's insurance business is done in the city through 
these agents, and it is certainly not they who insure, it is not their business, but that of 
the companies they represent. 

Seventh—It is no defense to a suit against such a foreign company for doing insurance busi- 
ness in the city, for an agent, who insures nothing and takes no risks, to call it his business. 
If it was, then no foreign insurance company could be held to pay. 

Eighth—The case of the City of New Orelans vs. The Rhenish Westphalian Lloyds, 31 An. 781, 
cannot be cited as stare decisis, for the facts now known were not brought out in that cause, 
and the license imposed by Ordinance 6253, of the City of New Orleans, is different from that 
formerly interpreted. In the present case, the license is imposed on the company, but in 
the former instance, it was levied on the agency. A difference clearly marked in the 
decision in the 3ist Annual. 


Breaux & Hall for Defendants and Appellees. 


‘Insurance agencies” are recognized as a distinct occupation or calling, and when they place 
risks in foreign companies, such placing does not bring the companies into this State as 
transacting busines’ here, nor does it subject the said company to a license tax. 31 An. 
781. ; 





The opinion of the Court was delivered by 


Levy, J. The same question being involved, the five suits against 
the Insurance Companies named above, have, by consent of parties, 
been consolidated, and the decision herein rendered will be applicable 
to each of the cases thus consolidated, the evidence being the same in 
allof them. The City of New Orleans, in its petition, alleges that, it is 
authorized and empowered to impose a license on all trades, professions 
and callings, carried on in said city; that said licenses are required to 
be taxed, annually, in the month of December; that they expire on the 
3lst of December in each year for which they shall be obtained, and 
are due and payable from the Ist day of January to the 28th day of 
February, inclusive, of each year; that the City Council, on the 23d 
of December, 1879, adopted an ordinance, No. 6253, to establish the rates 
of licenses for “ professions, callings and other business” in said city 
for the year 1880 ; that by said ordinance the license tax imposed upon 
the profession, calling, trade or business of insurance (except life or ac- 
cident insurance), when carried on by a foreign insurance company, is 
fixed at five hundred dollars ; that the companies, enumerated in this 
consolidated suit, since the 1st of January, 1880, domiciled and created 
outside of this State, but doing business in the City of New Orleans, 
through the medium of the agents respectively named, these agents 
residing in said city, have been and are carrying on and conducting the 
profession, calling, trade or business of insurance (other than life or 
accident insurance) in said city, without having paid a license tax, and 
without having obtained a license as required by law and the aforesaid 
ordinance. It further alleged that this conduct of the defendants, not 
only deprives the city of a certain revenue required to meet its expen- 
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ses and liabilities, but seriously interferes with the proper police of said 
city, and if permitted, will be productive of insubordination and unlaw- 
ful resistance to the laws and the ordinances of the city; further, it 
claimed a privilege and lien in the nature of a lessor’s privilege upon 
the personal property of defendants with right to seize and sell the 
same, and a right to enjoin defendants from continuing to carry on the 
business aforesaid until they shall have paid the license tax and all 
costs and charges for the recovery thereof. 

The city prayed for a writ of injunction for the above mentioned 
purpose, for citation and for judgment for the sum of five hundred 
dollars for license tax (in each case), with ten per cent interest thereon 
trom the Ist of March, 1880, until paid, with lien and privilege and right 
of pledge, according to law, for costs and for perpetuation of the injunc- 
tion. An affidavit as to the truth of allegations, sworn to by the Ad- 
ministrator of Finance, was annexed to the petition. The injunction 
prayed for was issued and duly served. 

The defendants in the several suits in their answers averred: Ist. 
That they are not engaged in any profession, calling trade or business 
in the City of New Orleans; that they had no office and transacted no 
business there; that they transacted their business exclusively at the 
places of their domicil and issued their policies there alone; that their 
business was received from public insurance agents or brokers in New 
Orleans and other cities; that they did not, themselves, solicit business 
in the City of New Orleans, otherwise than as they solicit good business 
from all parts of the world; that in accordance with the laws of Louis- 
iana they have appointed agents, in this State, through whom they could 
be sued, and to enable them to receive business through public insurance 
agents in the city; that they are under no obligation to confine their 
business to applications forwarded to them through any particular agent 
or broker, and no agent or broker is under any obligation to solicit busi- 
ness fr them, except so far as it suits their own interest. 2nd. That, Or- 
dinance No, 6253, A.8., of the City of New Orleans, is illegal, null and void, 
because the licenses imposed on persons doing business during the year 
1880, whether imposed before or after the promulgation of the Constitu- 
’ tion of 1879, must conform to the provisions of said Constitution; that 

by article 206 of said Constitution, the City of New Orleans is prohibited 
from levying “a greater license tax than is imposed by the General 
. Assembly for State purposes,” and that no license tax having as yet been 
imposed by the General Assembly, the said city is not competent to im- 
pose or collect any such license. 3rd. That said ordinance is illegal, 
null and void, because it violates articles 206 and 217 of said Constitu- 
tion, in that, it is not in any manner graduated as required thereby. 
They therefore prayed for rejection of plaintiff's demand, etc. 
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Ordinance 6253 reads as follows: “Each and every insurance 
company organized and incorporated by or in another or a foreign State, 
and doing an insurance business (life and accident insurance business 
excepted) in the City of New Orleans, whether directly or through the 
medium of any firm, or person, or agency, five hundred dollars.” 

The question of fact to be determined, in order to subject the de- 
ferdants to the license tax thus imposed,is: Do these companies do 
an insurance business in the City of New Orleans? In the case of City 
of New Orleans vs. Rhenish Westphalian Lloyds et al., 31 An. 781, the 
Court practically decided this question,‘and held that foreign insurance 
companies issuing policies from their own domicils, who do not carry 
on business here, who have no agent here, and who only agree to ac- 
cept risks placed for them by a person residing here, cannot be com- 
pelled to pay a license tax to the City of New Orleans, in virtue of an 
ordinance which imposes a license on every agency doing business for 
foreign insurance companies; and that the business thus done through 
or by insurance agencies, was not to be construed to the effect that the 
companies, with whom these agencies did such business, brought the 
companies with whom the risks were placed in the category of doing 
business themselves here. In that case the city sought to recover a 
license tax from a number of companies represented by agents residing 
in the city, and after a full discussion, the Court decided that they did 
not do business here in the sense which would render them liable for the 
tax. The evidence contained in this record, shows that in accordance 
with Act No. 21 of the General Assembly of Louisiana, approved Febru- 
ary 26th, 1877, the companies defendant have constituted agents in this 
State on whom service of legal process should be made, which service 
should be binding upon the companies; or, in other words, bringing them 
for certain purposes within the jurisdiction of our State Courts. The 
powers thus conferred upon these agents are specific, and solely for the 
purposes above named. The companies domiciled out of this State ac- 
cept risks placed with them by insurance agencies or insurance brokers 
residents here. Insurance agency is declared in the case above cited 
to be a distinct, separate and individual industry or occupation. The 
persons engaged in that calling place risks in many companies, placing 
their policies of insurance and re-insurance as suits themselves; they 
are not confined in their business exclusively to any one company, and 
the business which they transact with the various insurance companies is 
their business. The insurance effected is solicited by the agencies them- 
selves; and the party insured might, if he chose, make direct application 
to the company located out of the State and obtain his policy. There is 
nothing te prevent thisfrom being done; and if a resident of the City 
of New Orleans chose to pursue this course, it would hardly be con- 
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tended that the company issuing a policy to such person would be sub- 
jected thereby to the payment of a license tax for doing an insurance 
business in New Orleans. Is the case any stronger when the foreign 
company issues the policy through the medium or vehicle of a public 
insurance agency? We think the reasoning of the Court in the case of 
the City of New Orleans vs. Rhenish Westphalian Lloyds et al., 31 An. 
781, is applicable to and virtually covers this, and we are not disposed to 
overrulethat authority. The case would be different if a foreign company 
had established its own agent here, such agent not carrying on a public 
insurance agency, but conducting under. special authority the business 
of his foreign principal, and confining himself thereto, and instead of 
falling under the distinctive class or calling of insurance agency, doing 
the general and indiscriminate business distinguishing that occupation, 
acting as the specia! agent and representative of a particular company. 
Under that condition, the company which would be doing business here 
through its own agent, whose solicitation of business would be that of 
his principal, would be liable to the payment of the license tax; while 
such individual agent could not be regarded as falling within the dis- 
tinctive class of insurance agency. 

The judgments appealed from are affirmed with costs. 

Mr. Justice Fenner recuses himself in this case, having been of 
counsel, 

The Chief Justice takes no part in this decision. 

Rehearing refused. 








No. 8023. 
STATE oF LOUISIANA EX REL. B. R. Forman vs. RECORDER OF MORTGAGES 
ET AL. 


Under the present Constitution, this Court has no jurisdiction when the matter in dispute 
exceeds $1000 only by adding interest to the principal. 


a from the Sixth District Court, parish of Orleans. Rightor, 
J. 


B. RB. Forman for the Relator and Appellee. 


Sami. P. Blanc, Assistant City Attorney, for Defendants and Appel- 


lants. 
Motion To Dismiss. 


The opinion of the Court was delivered by 


Pocuf, J. The Recorder of Mortgages, having been ordered by 
judgment of the lower court, rendered on July 31st, 1880, to cancel and 
erase the inscription of certain tax mortgages in favor of the City of 
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New Orleans and against relator’s immovable property, the city has ap- 
pealed. Relator moves to dismiss the appeal; and among other grounds 
he urges our want of jurisdiction, for the reason that the matter in dis- 
pute does not exceed one thousand dollars, exclusive of interest. 

From the showing of the City Attorney himself, it appears that the 
principal of the city’s claim in this case amounts to only $584 88, but he 
contends that the interest accrued at the time of suit, amounting then 
to $440, must be added to the capital in determining our jurisdiction, 
He quotes with apparent confidence several decisions of this Court in 
support of his theory; but he evidently lost sight of the fact that the 
case on which he relies originated under the constitution of 1868, which 
provided that the jurisdiction of the Supreme Court should “ extend to 
all cases when the matter in dispute exceeded five hundred dollars,” and 
made no mention of interest. 

Under such a provision, the Court very properly ruled that interest, 
accrued at the institution of the suit, was part of the matter in dispute, 
and should be considered, together with the principal or capital of the 
demand, in determining its jurisdiction. 

But under the present constitution, it is provided that the jurisdic- 
tion of the Supreme Court “ shall extend to all cases when the matter 
in dispute shall exceed one thousand dollars, exclusive of interest.” The 
difference between the two provisions is striking and glaring, and pres- 
ents a self-evident proposition. In one case, interest forms part of the 
matter in dispute; in the other, interest must be specially included in 
determining the jurisdiction of the Court. 

It follows, therefore, that the matter in dispute, in this case, does 
not exceed one thousand dollars, exclusive of interest, and that we have 
no jurisdiction. 

It is, therefore, ordered that this appeal be dismissed at appellants’ 
costs. 

Levy, J., absent. 








No. 8121. 
Stare oF LOUISIANA EX REL, ZUBERBIER & BEHAN vs. JuDGE First Ciry 
Court. 


A party who has sanctioned the proceedings he complained of, cannot have the same avoided 
through a writ of Certiorari. C. P, art. 864. 


A, B. Philips for Relators. 
H. P. Dart for Respondent. 


The opinion of the Court was delivered by 
BenrmupeEz, C.J. This is an application for a Certiorari, to test the 
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validity of the proceedings by which the relators were condemned, as 
garnishees, to pay the amount of a judgment rendered in May last, by a 
justice of the peace in this parish, and now sought to be enforced by the 
First City Court, whereof the respondent is judge, and which has suc- 
ceeded said justice’s court. Act 1880, No. 44. 

The proceedings are before us. We have carefully examined them, 
and find that, if the relators once had a right to contest their regularity, 
they have formally abandoned it by sanctioning and thus validating them. 

The complaint is, that as the service of the interrogatories and cita- 
tion to answer was made by a deputy constable, beyond the bounds of 
his bailiwick, the relators were never legally cited. If such were the 
case, the garnishees might have excepted to the mode of service. The 
defense was a purely personal one, which the garnishees could legally 
have waived, without thereby contravening any prohibitcry law. They 
did not so except. They cannot say that they did not know of the pro- 
ceeding, for the service, however irregular it may be claimed to have 
been, was made in person on one of the firm, at the place of business. 
They allowed judgment, taking the interrogatories pro confessis, to be 
entered against them, and afterwards applied for a new trial, praying to 
be permitted to answer, which was refused. Their objection comes too 
late. 31 A. 88. It would seem that an appeal was taken from the judg- 
ment against the garnishees, and the inference, from the prayer for a 
Prohibition, ancillary to that for a Certiorari, is, that the judgment was 
affirmed. 

In an application for a Certiorari, we are not permitted to go behind 
the proceedings attacked, so as to pass upon the intrinsic correctness of 
the order, decree or judgment, or proceeding complained of, but we are 
restricted to an inquiry into its extrinsic validity. We clearly announce 
that we will not entertain applications in which our action will be asked 
to review the correctness, in point of substance, of judgments rendered 
by inferior courts in unappealable matters. See State ex rel. Wintz ve. 
Judge Criminal District Court, recently decided. 

Article 864 C. P., which serves as a guide in such matters, provides: 
“Tf, upon examining the certified copy thus sent, it shall appear to the 
court issuing the mandate, that the proceedings are null, and have not 
been sanctioned by the party complaining of them, it shall avoid the 
proceedings and direct the inferior judge to try the cause anew, in con- 
formity with the provisions of the law.” 

Finding that the relators have sanctioned the proceedings, the vali- 
dity of which is assailed, we can render them no relief. C. P. 93; 26 A. 
587; 29 A. 195; 15 A. 184; 31 A. 88; 32 A. 552. 

It is, therefore, ordered that the petition for the one of the pro- 
ceedings mentioned, be refused at relators’ costs. 

Rehearing refused. 
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No. 7563. 


W. B. Scumipt Et Au. vs. City or NEw ORLEANS. 


When the sureties have not pointed out property of the principal debtor and advanced the 
sum necessary for the discussion, and said principal debtor is notoriously insolvent, they 
cannot enjoin the execution of the judgment against them, on the plea of discussion. 

The sureties of the sheriff cannot plead compensation against debts of the latter, for which 
they are responsible and which, by law, are not compensable, such as claims against him 
for moneys officially received and not accounted for. 

Judgments against the City of New Orleans, which are made inexecutory by law, cannot be - 
compensated against. If they were compensable, they would be executory. 


eae from the Third District Court, parish of Orleans. Monroe, 
J. 


Breaux & Hall, Jas.°H. Grover and T. W. C. Ellis for Plaintiffs and 

Appellees. 

First—The liability of the surety on the official bond of the sheritf is not fiduciary, and totally 
different from that of the sheriff, which arises from the law and independently of the 
bond. Rev. Statutes, Sec. 3538; C. C. Art. 3035; Troplong, du Cautionnement. Ed. de 
Paris, 1846, Tome XVII, No. 51, p. 59. 

Second—Liability on bond must be strictly construed; Troplong, du Cautionnment, p. 135 ; U. 
S. vs. Boyd et al., 15 Peters, 208; Miller vs. Stewart, 9 Wheaton, 702. 

Third—The suit of the city being for the satisfaction of injury inflicted upon her by the de- 
fault of a principal against the surety on his bond, is not privileged under the exceptions 
of Article 2210; and compensation takes place by law whenever she is seeking to enforce 
such claim against her judgment creditor. C. C. 2207, 2210. 


Sami. P. Blanc, Assistant City Attorney, for Defendants and Appel- - 
lants. 


The opinion of the Court was delivered by 


BermupeEz, C.J. The plaintiffs, as sureties of a defaulting sheriff 
for the parish of Orleans, have enjoined the executior of a judgment 
against him and themselves, rendered for an amount of municipal taxes 
collected by him, with due autkority, but not turned over by him to the 
City of New Orleans, to whom they rightfully belonged. 

As grounds for the injunction, they averred— 

1st. That by the very terms of the judgment, on which the writ 
issued, the property of the principal was to be jirst discussed; 

2d. That the claim of the city against the sureties, is compensated 
‘by a larger claim which they hold against it, and which is liquidated by 
an executory judgment. 

The suit by the city against the sheriff and his sureties was insti- 
tuted in March, 1878, and ultimated with a judgment against the defend- 
ants, in this Court, in March, 1879. The sureties did not plead compen- 
sation at the time, as they were not then creditors of the city. In June 
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following, the city issued execution to coerce payment of her judgment, 
but, on the same day, the sureties acquired a judgment against the city, 
notified it of the fact, and shortly after obtained an injunction to arrest 
the process against them. The case was tried, and the lower court de- 
creed the claim compensated. From the judgment so rendered, the 
corporation appeals. 

On the first ground. 


By discussion is meant the seizure and sale of the property of the 
principal to satisfy the demand against him, before proceeding against 
that of the surety; but the surety who insists upon such discussion, 
must first point out property of the main debtor, and furnish a sufficient 
sum to carry the discussion into effect. R. C. 3045, 3047, and numerous 
decisions. ° 

It is not claimed by the plaintiffs that they have complied with those 
essential prerequisites. 

Evidence, in the record, establishes the hopeless insolvency of the 
defaulting sheriff, and the possession by his sureties of whatever assets 
he may own. These, however, do not appear to have been delivered to 
the executive officer in charge of the writ, for reduction into money, 
towards satisfaction of the city’s judgment. 

Because of such failure to point out property and to advance the 
sum required for discussion, and the notorious and, as it were, admitted, 
bankrupt circumstances of their principal, the plaintiffs cannot be heard 
to press their first ground of objection, which is, therefore, considered 
as untenable. 

On the second ground. 


The official obligation assumed by the sheriff, when he entered upon 
the discharge of his functions—as well towards the city as a State func- 
tionary, as towards all other litigants—was that of a public agent, neces- 
sarily, virtute offcii, fiduciary. It was three-fold, in a pecuniary point 
of view. It consisted: in collecting amounts called for by writs in his 
hands, or which he was otherwise authorized to receive in keeping the 
same; in turning over the same to those entitled thereto; the whole to 
be done “ well and faithfully.” It was an obligation for the specific per- 
formance of official duties. It existed primarily, independent of any 
bond. Its essence and nature were neither restricted nor amplified by 
the giving of the bond furnished under the statutory requirement. The 
bond is the evidence of that obligation, relative to the payment of 
moneys received’ and not paid over by the sheriff, or of sums due by 
him, in consequence of acts of commission or omission, misfeasance or 
nonfeasance, in office, which prescription may extinguish. That obliga- 
tion was incorporated in the bond, and became its heart and soul, both 
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by operation of law and covenant of parties, for the benefit of all con- 
cerned, in exacting a specific performance by the sheriff of the duties 
incumbent upon him for the restitution of moneys coming officially to 
his hands. From the moment that this incorporation was effected, and 
the bond was signed and accepted, the sheriff and his sureties obligated 
themselves expressly by a common tie: the former, to do and perform 
faithfully all his official duties, without any undue exception; the latter, 
to do and perform faithfully the same duties, in the same manner, to the 
same extent, even unto accessories (R. C. C. 3040), in case of any derelic- 
tion on his part, to discharge them properly. So that all the obligations. 
to pay money, of whatever nature, of the sheriff, as such, became the 
several obligations of each surety (up to the stipulated limit, concern- 
ing amount in the bond), and each surety, at the same time, entitled to 
oppose, eventually, all the means of defenses, except those personal to 
the sheriff, which the sheriff could urge, for his own exoneration, against 
parties asserting adverse pretensions; but they did not then acquire 
rights which the sheriff did not and could not possess. 

The obligations of the sheriff, as such, are indivisible. Either they 
were all inserted in the bond, or they were not. If they were, the sure- 
ties cannot escape liability. If they were not (and they should have 
been), then only part of those obligations was embodied in the bond, and 
part was left out, and two sets of obligations were recognized—a conse- 
quence which is wholly repugnant. What were the obligations incor- 
porated; what were those omitted? No one can tell. They are deter- 
mined by law, either specifically or generally, as the face of the bond 
itself shows. The law under which it was given forms part of the 
bond. There was no authority for any such distinction of the same. 
If any was attempted to be effected, it was an abortive attempt, which 
the law cannot sanction; but we do not discover that any division was 
sought, aud are satisfied that none was made. The obligations of the 
sheriff are, therefore, to be considered as transported into the bond in 
their entirety; and so being, they bind, conclusively and absolutely, his 
sureties for specific performance, in the same manner that he is himself 
bound by law. 

The law, in its jealousy and vigilance for the safeguard of litigants, 
to whom it has assigned a public agent, has surrounded and secured the 
fulfillment of the duties imposed upon such functionary with unusual 
high pains and penalties. In this instance he is bound to give bond; he 
is subjected to civil arrest, to removal from office, to infliction of dam- 
ages, to a deprivation of the benefit of the laws for the relief of insol- 
vent debtors, to imprisonment at hard labor. C. P. 730, 767; R. 8. 905, 
907, 1809, 3538. 

Under the terms of the law under which his bond was furnished, he 
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bound himself to “ well and truly pay over all sums of money that shall 
come into his hands as sheriff to the person entitled by law to the same.” 


The sheriff, for certain purposes, is constituted by law a public 
agent of the litigants in the several courts of which he is the executive 
officer. It is his duty safely to keep, as a public trustee, funds collected, 
or otherwise received by him, for account of such litigants. It is not 
necessary that he should open a separate account in favor of each in- 
dividual for whom he has collected the money. In many cases this 
would be impracticable. ° ad a It is sufficient that he keep 
a@ separate account, as a public officer, for.the benefit of the several 
suitors whom, in his official capacity, he represents. 11 A. 727. 


He is not to be viewed as a banker, for the ordinary relations of 
debtor and creditor do not exist between him and the litigants, for 
whose account he receives and keeps money on hand. The moment 
that an ordinary customer leaves his money, as an ordinary deposit, with 
his banker, the latter, under the tacit pact, consecrated by usage and 
custom in the financial world, becomes the owner of it, acquires the 
right of using it, of converting it to his own purposes, remaining nothing 
more than an ordinary borrower, bound, in a civil action only, to 
restitution, and in no way subjected to criminal prosecution; but this 
is not the case with the sheriff. He is bound to retain and keep the 
money on deposit for account of those entitled to it. He has no power 
to use it for his individual purposes, but holds it subject to disburse- 
ment, on the order of the court by whose process it was recovered; or, 
when the case is clear, subject to the order of the party for whose benefit 
it was realized. R. C. C. 3189. 

The sheriff, being an agent, is bound by the same rules which con- 
trol other mandataries, and compel them to restore to their principal 
what they have received for him, even unduly. R. C. C. 3005. His 
official character, far from weakening, rather aggravates that responsi- 
bility and duty, the fulfillment of which is secured by his solemn oath 
and by his official bond. In case of a violation of that trust, he is 
ranked among unfaithful depositaries. 1M. 347; 3 A. 514; 6 A. 207, 40; 
10 A. 47; 12 A. 527; 7 A. 531; 11 A. 73. 


It is clear that, as a depositary, he could not plead compensation 
on a demand for restitution of the money, so, on deposit, in his hands. 
R. C. C. 2210, 3 3. 

He could not assign to a third person a claim against him who has 
made the deposit, and which he could not set up in compensation, in 
order to have the deposit seized to satisfy such claim, for this would be 
doing indirectly that which the law, for consideration of public and 
private good, commands shall not be done directly at all. Fenet Dis- 
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cours et Motifs, xiii. p. 283; Journal du Palais, 1818, p. 166; Marcadé, 
4, 832, 3°; Troplong’s Cautionnement on Art. 2034, C. N., No. 470. 

The character of moneys collected and not returned to the city by 
the defaulting sheriff is not to be lost sight of, and cannot be ignored by 
the sureties, plaintiffs in injunction, who were co-defendants with the 
sheriff in the case of the city. Those moneys formed part of the reve- 
nues of the city, under legislative directions; they were appropriated, in 
anticipation, by law for the purpose of meeting the public indebtedness 
and the necessary public expenditures. They constituted the alimony 
of the municipal government, and were not liable to seizure, or other 
diversion from the object for which they were intended. The ordinary, 
and even the privileged creditors, if such exist, are not permitted to levy 
any judgment on such revenues or alimony, in satisfaction of legal, just, 
and equitable claims due them, even though liquidated by judgment, or 
for salaries due them as municipal officers, and which those very 
revenues were raised to discharge, so necessary and indispensable were 
those sources of public income deemed for the very life and well being 
of the government. Under Act 59 of 1870, no writ of fieri facias can 
issue against the city. The judgment offered in compensation could 
not, therefore, be enforced by seizure of city property; but, even if it 
could, it certainly could not be directed against property or assets of 
the city, which the law declares shall not be seized at all; such, for in- 
stance, as the proceeds of taxes and licenses. Hilliard on.Tax. 17; 
Cooley on Tax. 13; Domat, 2299; 65 Penn. St., 9; 5 Monroe, Ky., 318; S. 
C, 21 Am. Rep. 569; 31 Ark. 571; 6 A. 570; 7 A. 192; 21 A. 292; 27 A. 459; 
28 A. 836; 30 A. 541. 

That which the sheriff could not do, that which he was legally for- 
bidden from doing, his sureties cannot claim the right of doing in his 
place, as the prohibition which affects him affects them, their obligations 
and rights being commensurate. To allow the claim of the city against 
the sheriff and his sureties to be compensated by the judgment which 
the latter have acquired by assignment, since a liability has been fixed 
upon them, would clearly be to sanction a diversion of public moneys 
from the legitmate objects for which they were to be applied; a seizure 
and absorption of indispensable municipal revenues by parties not en- 
titled to them, an undue preference of an ordinary judgment creditor over 
ordinary creditors similarly situated. The application of moneys real- 
ized by taxation to the purposes for which they were intended, is en- 
trusted to the officers of the government, and the laws relative to it 
must be maintained, and firmly enforced in their integrity. 

The rules established by law in that regard are precise and unusu- 
ally strict, and must be observed. 

Act No. 7, E. 8. 1870, sec. 19; Act No. 38, 1879, sees. 1, 4, 5. 
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This last section requires the taxes and licenses to be kept sacred in 
order that they be applied to the object of their appropriation, until the 
liability or debt, thus provided for, shall have been extinguished. Officers 
violating their trust, in that respect, are visited with examplary punish- 
ment. 

The sheriff was bound to return money for the Money which came 
officially to his hands. He has failed to comply with that obligation. 
His sureties, bound equally with him, to that end, must meet the obliga- 
tion which he has not fulfilled, and must pay money. They cannot be 
permitted to set off the judgment of the city against the sheriff for 
moneys collected by him for municipal taxes by a judgment in favor of 
an ordinary creditor of the city, on an ordinary claim against the corpo- 
ration. The mode of payment of this judgment is regulated by the Act 
of 1870, No. 5, with the requirement of which the plaintiff, in the case 
in which it was rendered, appears to have complied. : 

The practice of setting off one judgment against another, between 
the same parties, is said to be ancient and-.well established; but they 
must be due in the same right. The articles of our Code of Practice 
seem to contemplate, however, that the defense in compensation should 
exist pending the demand, and should be then set up; but they provide 
that, if it be not urged, there shall be relief for the creditor, in a direct 
and independent suit, to be subsequently brought. 

At common law, it has been held that an assigned judgment is not 
a proper subject of set-off in the hands of the assignee, and even that 
a judgment obtained and transferred, after the commencement of a suit, 
cannot be set-off in the suit; in such cases a discretion in equity being 
vested in the court. 3N. J. 751; 44 N. H. 125; Haw (Ky.) 75; but we are 
not inclined to consider that such restrictions exist in our system, to 
such modes of extinguishment of reciprocal obligations, due in the same 
right, where the causes of the judgment are of equal dignity. We will 
nevertheless keep a watchful eye on the revendication of such claims, 
when asserted against public moneys due to political corporations, and 
necessary for public purposes. 

While rejecting the compensation set up, and deciding that the in- 
‘junction improperly issued, this Court: do not feel themselves authorized 
to award damages, under the circumstances of this case. 

The question presented was a novel one, for which no exact prece- 
dent can be found. The plaintiffs were advised conscientiously, and 
honestly thought they could resort to the remedy which they obtained; 
and the judge of the lower court was of the same opinion. 

It is, therefore, ordered, adjudged and decreed that the judgment of 
the lower court be reversed; and, proceeding to render such judgment 
as’should have been rendered, it is ordered, adjudged and decreed that 
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the injunction herein issued be dissolved, and that the execution of the 
writ herein enjoined be proceeded with in furtherance of the judgment 
upon which it issued, and according to law; the plaintiffs and aad 
paying costs in both courts. 


Mr. Justice Fenner recuses himself as having been of counsel. 


In this case a rehearing is granted, the attention of counsel being 
specially directed to the question, whether a surety can or not plead 
compensation, when the principal is prohibited from pleading such, as 
against the creditor. 

The case will be called and fixed as a summary case, and oral argu- 
ment will be allowed. 


——_—__— 


On REHEARING. 


BermupeEz, C.J. The sureties no longer dispute their liability under 
their bond for the defalcation of the principal. A final judgment has set 
that question forever at rest. They claim that this indebtedness, judi- 
cially liquidated, is compensated by a judicial liquidation of a money 


claim which they hold against the city. 

We have attentively listened to the argument on the rehearing, and 
reviewed the authorities again referred to, as well as additional ones, 
and remain satisfied that our previous solution of the question ought 
not to be altered. 

A surety is liable in the same manner that the principal himself is, 
and is bound with him, and can be held to a specific performance, in his 
place, of all his obligations, the execution of which has been secured, 
whenever such specific performance was agreed to and can be enforced. 

If a principal assumes to make a fine artistic portrait from his own 
brush, and it is agreed, that in case of his failure to do SO, a surety will 
pay «sum of money, it is quite clear that the surety could not be held 
to specific performance by making the picture, from the very nature and 
terms of the contract, which was merely personal, and which provided 
for a fixed or determined money penalty in the event of inexecution; 
but had the penalty been that the surety, himself a painter, would, 
in case of failure on the part of his principal to do the work, himself 
make the portrait, the surety would be bound to conform with his obli- 
gation, and the power of the law, as far as it could enforce specific per- 
formance, would have to be exerted to accomplish that purpose. 

The bond in this case affords an illustration of the impossibility of 
requiring specific performance by the sureties of all the obligations of 
the principal. The bond provides, that if the sheriff shall well and 
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faithfully execute and make true returns, according to law, of all writs, 
orders, process, as shall come into his hands as sheriff, * * * 
then the obligation to be void, otherwise to remain in full force and 
virtue. 

It is patent that, if the sheriff had failed in those particulars, the 
sureties could not be held to perform the official functions to which he 
may have proved derelict, because citizens cannot be transformed in 
that manner into public officers. 

We consider that the sureties cannot oppose compensation, as it is 
offered to be done, for two reasons: first, because the principal could not 
have pleaded it, and they have no greater rights than he has; second, 
because the two debts and judgments are not of equal dignity. 

Suretyship is an accessory promise by which a person binds himself 
for another, already bound, and agrees. with the creditor to satisfy the 
obligation, if the debtor does not. R.C. C. 3035; Troplong, Cont., p. 4.° 


The obligation of the surety is the same as that of the principal 
debtor, with the exception that it may be alternative, though solidary, 
idem esse fide jubeo. By a necessary consequence, his obligation can- 
not exceed the principal’s, nor can it be contracted under more onerous 
conditions, and the means of defense which protect the principal debtor 
against exigencies of the creditor are common to both, whether the 
debtor has used them successfully, or has not employed them at all, neg- 
lecting or refusing to do so; but this rule is subject to the restriction, 
that the surety cannot avail himself of the exceptions merely personal 
to the debtor. R. C. C. 3036, 2098, 3060; Pothier, Obl., 274, 595; Domat, 
1836; Troplong, Cont., 84, 494. 

Article 2210, R. C. C., enumerates the only cases in which the debtor 
cannot plead compensation, and naturally omits mentioning those in 
which he can do so, It cannot be claimed that the cases not enumer- 
ated are to be considered as enumerated among those in which com- 
pensation can be pleaded. 

Among the former are the cases of a demand for the restitution of 
a deposit, and of a debt which is declared not liable to seizure. 


The following article, 2211, enumerates the cases in which the surety 
may oppose compensation. Can it not be said, with reasons equally 
potent, that the surety can plead compensation only in the cases men- 
tioned, and in none other ? 


* The surety is allowed to oppose in compensation what the creditor 
owes to the principal debtor; but the latter cannot oppose the compen- 
sation of what the creditor owes to the surety. The debtor in solido is 
not allowed to oppose compensation of what the creditor owes to his 
co-debtor. (C. C. 2211). It is not there-mentioned that the surety can 
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plead in compensation when, and what, the debtor cannot. By legal and 
logical intendment the reverse is the law. 


Article 3060, R. C. C., clearly sets that question at rest, when it says 
that the surety may oppose to the creditor all the exceptions belonging 
to the principal debtor, which are inherent to the debt, but he cannot 
oppose those which are personal to the debtor. The defense must be 
one inherent to the debt, in order to be susceptible of plea by the surety. 
Inherent means, that which exists inseparably,—which naturally per- 
tains to. How does the judgment pleaded by the surety against the 
city, on the claim upon which it is founded, which is its consideration, 
exist inseparably, or pertain to the debt claimed by the city from the 
sheriff and his sureties? They are in no way connected or dependent. 
They have distinct natures and characteristics. 


The claim, or debt, upon which the judgment opposed in compen- 
sation was rendered, was a supply of gas to the city by the Gas Com- 
pany. The claim, or debt, upon which the city recovered judgment 
against the defaulting sheriff and his sureties, is for taxes and licenses, 
public moneys, received by that officer as a legal deposit, and not re- 
turned by him; one against which he cannot plead compensation. 


The judgment opposed in set-off was recorded under Act 5 of 1870, 
and is not executory against the city, otherwise than in the manner 
provided by that law. Were it to be permitted to extinguish, as com- 
pensable, the judgment enjoined, the consequence would be that a judg- 
ment not executory would be executed; and, even then, would be satisfied 
out of diverted funds, which could not have been levied upon to satisfy 
the same judgment; would be doing indirectly that which cannot be 
done directly. 


We think that the obligations of the sureties in this case are identi- 
cal with those of their principal; that they cannot plead defenses which 
he is prohibited from setting up; that, as he is bound to pay back money, 
so they must be held to pay money to the city to replace that received 
and not returned by their principal. 


It is, therefore, decreed that our former judgment herein remain 
undisturbed, and that the judgment enjoined be accordingly executed, 
as the law provides 


Levy, J., absent. 
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No. 6744. 


Hvuao Repwitz vs. E. WaGGAMAN, SHERIFF, ET AL. 


Plaintiff having acquired certain movable property, partly in payment of a debt due him, 
partly for cash, and having received possession of the same and then hired it to the trans- 
ferror, the creditors of the latter cannot attach it by a direct seizure as his property. 

Art. 240, C. P., No. 4, is not interded to enable the attaching creditor to dispense with the 
revocatory action when there has been a real sale of the debtor's property, even if fraudu- 
Ient, and to seize said property directly, as if the sale were simulated. 

The fact that, in the attachment suit, the said purchaser signs the bond of the defendant to 
release the property, does not preclude him from asserting his ownership. 

On the mere quantum of damages, this Court will not disturb the judgment of the Court 
below, unless the amount is manifestly excessive er clearly unsupported by evidence. 


-— from the Fifth District Court, parish of Orleans. Rogers, 
J. 


Edw. Phillips for Plaintiff and Appellee. 


Singleton & Browne and J. H. Ferguson for Defendants and Appel- 
lants. 


The opinion of the Court was delivered by 


FEnnNER, J. Plaintiff avers that, in a certain suit brought by defend- 
ants, E. C. Palmer & Co., against R. H. Benners & Co., the said Palmer 
& Co. caused a writ of attachment to issue, and caused to be seized 
thereunder property belonging to plaintiff herein, and inno manner liable 
for the debts of Benners & Co.; that by reason of said unjustifiable 
seizure, he suffered damages in deprivation of possession and use of his 
property, in injury to the same and deterioration in its value, and other- 
wise, for which he prays for judgment. 

The defendants filed an exception of lis pendens, averring generally 
the pendency of another suit between the same parties, and growing out 
of the same cause of action, without any identification of the suit re- 
ferred to by any description whatever. The exception was regularly 
fixed, tried and submitted, and it does not appear that any record or 
any other evidence was offered in support of the plea. The court over- 
ruled the exception. This disposes of that.defense, as the record fur- 
nishes no basis for reviewing the action of the court. 

Defendants then answered, reserving the benefit of the exception, 
pleading the general denial, specially averring that the property seized 
was in the possession of Benners, their debtor; that it had formerly be- 
longed to him, that, if transferred by him to plaintiff, the latter never 
took possession; and that such transfer was, in any event, illegal and in 
fraud of the creditors of Benners, who was insolvent. The evidence 
satisfies us, that in February, 1874, Benners did sell the property in 
question, being certain printing presses and other apparatus of a print- 
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ing office, to Redwitz for $2500—a full and fair price; that the price was 
paid to the extent of $1500, by a debt then due by Benners to Redwitz, 
and that the balance was then paid in cash, used in taking up notes of 
Benners for rent then due his landlord, and bearing privilege on the 
property; that Redwitz received delivery and took possession of the 
property, and removed it from the building in which it was to another 
building rented by him, Redwitz, for the purpose, and there set it up 
and established it for the purposes for which it was intended, to wit, the 
carrying on of a printing office; that, not being a printer himself, he 
then rented the establishment to Benners, at a fixed rent of sixty dol- 
lars per month, and that such was the title by which it remained in the 
possession of Benners. There is absolutely nothing in the record to 
sustain the question of the perfect genuineness and bona /jides of this 
whole transaction. 

It is evident that property so situated, was not, on any theory, 
subject to direct attachment at the suit of a creditor of Benners. 

Palmer & Co., however, caused this property to be attached, and 
refused to permit its release upon the demand of Redwitz. It was taken 
into actual custody by the sheriff and removed to his warehouse, and 
remained under seizure from December, 1874, to July, 1875. 

Exempting Palmer & Co. from charges of malice or want of prob- 
able cause, they are,. nevertheless, clearly responsible for the actual 
damages caused to Redwitz by their attachment of his property, unless 
the latter has, in some manner, estopped himself from claiming them. 

It is charged that he is so estopped by reason of certain proceedings 
had in the attachment suit of Palmer & Co. vs. Benners, viz.: : 

First. Itis said that Redwitz intervened in the case, joined Ben- 
ners in a motion to dissolve the attachment, and after trial, said motion 
was denied and the attachment maintained; and that said judgment is 
final as to the vulidity of theattachment. We do find a motion to dissolve 
made in the joint names of Benners and Redwitz; but the grounds as- 
signed do not involve the question of Redwitz’s ownership—evidence 
offered by him in support of his title was objected to and ruled out by 
the court, on the ground that his ownership was not involved; and the 
reasons of the judge overruling the motion show that it was decided 
on grounds not, in any manner, affecting that question. He never in- 
tervened; his joinder in the rule to dissolve was quite irregular; his 
connexion with the case terminate with the decision thereof; and that 
decision settled nothing as to his ownership. We, therefore, think it 
has no effect on his rights as presently urged. 

Second. It is said that when Benners subsequently bonded the 
property, Redwitz became surety on his bond, and thereby judicially 
admitted his ownership. No such admission logically results from such 
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action. Benners had the right to bond, and bonded, not as owner, but 
as defendant. C. P. 259, He had the right to bond, whether he was 
owner or not. And Redwitz, though the owner, even if he had inter- 
vened and asserted his title, could not, as the law then stood, have 
bonded. 

No doubt the bond was given in order to enable Benners to return 
the property to Redwitz, as was done. If in order to effect this purpose, 
Redwitz was willing to become surety on the bond, we can see therein 
no waiver of any right. The bond may have rendered Redwitz person- 
ally responsible for the judgment rendered against Benners; but if that 
were true, it would only furnish additional reason to protect and en- 
force his rights of ownership of the property. 

Third. It is urged that the attachment was never quashed, but 
that final judgment was rendered by the court against Benners fora 
certain sum of money—though without expressly recognizing any privi- 
lege on the property attached. However Redwitz may be affected by 
this judgment as surety on the bond of release, it is clear that, as owner 
of the property, he is not affected by it. 

What concern had he, as such owner, with the further proceedings 
in that cause, after his property had been released on bond, and restored 
to his possession? No judgment therein could affect his property, but 
would operate, if at all, only on the bond. His case, as owner, is not 
different from what it would have been, had another person been surety 
on Benners’ bond. We are not concerned here with his liability as 
surety. He was nota party to that suit, and after the release of his 
property, no judgment therein rendered could affect either his property, 
or himself personally, except as surety on the bond. 

As to the quantum of damages allowed in the judgment, it does 
not seem excessive under the evidence—and we do not think, all things 
considered, the allowance more than replaces the plaintiff in the posi- 
tion in which he would have been, had his property never been seized. 

On the mere quantum of damages, in a case like this, we are not 
disposed to interfere with the judgment of the court which heard the 
evidence and was familiar with all the facts, unless the allowance ap- 
pears manifestly excessive or clearly unsupported by evidence. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be affirmed at appellants’ costs. 


On APPLICATION FOR REHEARING. 


FEennER, J. All the points suggested in this earnest application 
were carefully considered before forming our original opinion. 
ist. The inconsistency suggested in the testimony of Benners and 
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Redwitz, is not real but only apparent, arising from confusion in the use 
of the word “ office.” The testimony is clear that Redwitz rented the 
building, No. 68 Camp street, for the express purpose of removing to it 
the materials purchased by him, and of establishing there a printing 
office; and that he actually removed them. He thereby accomplished 
an actual and complete delivery. This printing office, including the 
whole establishment, he rented to Benners, and Benners, under said 
lease, conducted the printing business as his own; and it is in this sense 
that he uses the word “ office” in his testimony, when he speaks of it 
as his office. 

2d. The questions as to the insolvency of Redwitz, the sale out of 
the usual course of business, the unjust preference given to Benners, 
cannot be considered in this case. The transaction was real, and not 
simulated ; and whatever objections might be urged against it in a 
proper revocatory action, none such has been brought. A real sale, 
translative of property, and not revoked, cannot be disregarded bya 
creditor of the vendor, by direct seizure, under execution or attachment, 
of the property so transferred to, and in possession of, the vendee. 

This is elementary. 

3d. Counsel, we think, misapprehends the meaning of paragraph 
No. 4 of Art. 240 of the Rev. Code Practice, if he contends that the 
effect thereof is to subject to direct attachment property actually sold 
and delivered for a real consideration, though with intent to defraud or 
prefer creditors. The effect of such dispositions is simply to furnish 
a ground for attaching the property of the debtor—not to dispense with the 
revocatory action and authorize the direct attachment of property so 
really transferred. 

The rehearing is refused. 

Levy, J., absent. 








No. 8003. 
State oF LOUISIANA EX REL. JOSIAH Fisk vs. PoLicE Jury oF JEFFERSON, 
Lert Bane. 


The Petition for a Mandamus must be sworn to, as required by Art. 840, C. P., and the omis- 
sion of the Petitioner's oath cannot be subsequently cured by means of a suppemental 
Petition. 


PPEAL from the Twenty-sixth Judicial District Court, parish of Jef- 
ferson. Hahn, J. 


J. Fisk in person. 
Wm. Mithoff, Jr., for Defendant and Appellee. 


The opinion of the Court was delivered by 
Pocuf, J. Plaintiff seeks by mandamus to compel the defendant 
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to assess and collect a tax of a rate sufficient te pay and satisfy the 
sum of $4130 96, the aggregate amount of five judgments, which he 
has obtained against the police jury. 

Defendant excepted, on the ground that the petition for mandamus 
was not sworn to, as required by Art. 840 of the Code of Practice. 

The writ of mandamus is one of the most potent remedies known 
to our law, and its effect in a case like this would result in an additional 
impost on a whole community; and, hence, the applicant should be held 
to a strict compliance with all the requirements of the law. 

The petition, when filed, was not supported by the oath, which is 
imperatively required by the Code, and that omission is fatal to the 
proceeding. 10 A. 415. 

After the filing of defendant’s exception, the relator presented a 
supplemental petition, praying for leave to annex his oath of the truth 
of the facts recited in his petition. But the record does not disclose 
what, if any, action was taken by the Court on the supplemental petition. 


At all events, it came foo late, and could not deprive the defendant 
of the rights acquired by his exception, based on relator’s omission, and 
urged in due time. 

The judgment of the lower court refused the mandamus, and dis- 
missed relator’s petition at his costs ; it is correct, and is affirmed with 
costs. 

Levy, J., absent. 

Rehearing refused. 


No. 8020. 


Succession oF Henry Kuntz. On Motion To Rescinp ORDER AND TO 
Dismiss. 


Repeated applications for further time had been made by Appellant, supported by the Cer- 
tificate of the Clerk of the lower Court, that it was necessary to complete the Transcript 
of Appeal ; and the additional time asked for, was granted by this Court ; when Appel- 
lee showed by the Certificate of the Clerk of the lower Court, that the Record to be 
transcribed, was in the hands of Appellant’s Counsel all the time that application was 
being made for further delay. Appellee moved, in making this showing, that the order 
for farther delay be rescinded and the Appeal dismissed. 

HeEtp that the order should be rescinded, but, as there is no Transcript and, therefore, 
no Appeal before this Court, there is none to dismiss. 


= from the Second District Court, parish of Orleans. Tissot, 
J. 


Sambola & Ducros and Braughn, Buck & Dinkelspiel for Appellant. 
Henry B. Kelly for Appellee. 
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On Motion To Rescrinp ORDER AND TO DISMIss. 


The opinion of the Court was delivered by 


Pocuf, J. On the 16th of July, 1880, the late Second District Court, 
of the parish of Orleans, granted to John Ponstein a suspensive appeal 
from a judgment rendered in this succession, and on the twenty-eighth 
of July of the same year the same court discharged a rule taken against 
appellant for the purpose of setting aside his appeal, which then became 
absolute, and was made returnable to this Court on the first Monday of * 
November, 1880. 

On application made by appellant’s counsel, on the Ist of November, 
1880, supported by a certificate of the clerk of the Civil District Court 

_of the parish of Orleans, to which the cause had been transferred on the 
29th of October, 1880, which certificate stated that the transcript had 
not yet been completed for want of time, a delay of thirty days was 
granted by this Court to appellant for the completion of the transcript. 

On the first of December following, a similar application, supported 
by a similar certificate, was made by appellant, and an additional delay 
of fifteen days was granted by this Court; and on the sixteenth of 
December following another application for an extension of fifteen days 
was again urged in a similar manner by appellant, and on this no action 
has yet been taken by this Court. 

In the meantime, appellees filed in this Court, on the thirteenth of 
December, a motion setting forth the above facts, and annexed thereto 
a certificate of James T. Clark, clerk of the Civil District Court of the 
parish of Orleans, in which he states that from the fifth of November 
to the tenth of December last, the original papers in this cause had 
been continuously in the possession of appel'»nt’s counsel, and that the 
transcript had not yet been begun on the cieventh of December, the 
date of his certificate ; and appellee’s motion concludes with the prayer 
that our orders granting delay for the filing of the enegS be re- 
scinded, and that the appeal be dismissed. 

The mere statement of the foregoing facts and occurrences shows 
that our order, granted on December first, allowing an extension of 
fifteen days, was predicated on an alleged cause of delay, which is ma- 
terially contradicted by the certificate of the clerk, under date of the 
eleventh of December, and that the order was, therefore, wrongfully 
obtained, 

The absence of the original record from the clerk’s office, and its 
detention by appellant’s counsel, not want of time, were the causes 
which delayed the completion of the transcript. 

In their sworn motion for an additional delay, under date of De- 
cember sixteenth last, appellant’s attorneys offer an explanation which 
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screens them from any imputation or suspicion of unfairness in their 
detention of the papers ; but it is not sufficient to protect them from the 
legal effect of their neglect or omission in not producing the transcript 
in due time. 

The order granting the additional delay having improvidently issued, 
must therefore be rescinded; but as we have no transcript, and there- 
fore no appeal before us, we do not feel authorized to dismiss the appeal. 

It is, therefore, ordered that our order of December first, granting 
appellant an additional delay of fifteen days, within which to file his 
transcript of appeal, be rescinded, and that his application for further 
delay, filed on December 16th, 1880, be refused, and that he pay the 
costs of these proceedings. 

Levy, J., absent. 





No. 6361. 
Davip R. Fox vs. C. V. THrpavLt ET AL. 


The Recorder of Mortgages is responsible for the amount loaned on mortgage, on the faiih of 
his Certificate that the property mortgaged was free of previous encumbrances, when, 
in point of fact, the said property was mortgaged for more than its value, and the money 
loaned is the reby lost to the lender. 

Such an action against the Recorder of Mortgages is on his official bond and, therefore, ex 
contractu, and not prescribed by one year. 


PPEAL from the Second Judicial District Court, parish of Plaque- 
mines. Pardee, J. 


E. Howard McCaleb for Plaintiff and Appellee. 
A, & M. E. Livaudais for Defendants and Appellants. 


The opinion of the Court was delivered by 

Fenner, J. Plaintiff loaned to Seth Trufant $3000 upon the latter’s 
note, secured by mortgage on his interest in a certain plantation in the 
parish of Plaquemines. Trufant exhibited to him, at the time, a certi- 
ficate of the defendant, Thibault, then recorder of the parish, reciting 
the mortgages extant against the property. Subsequently, the holder 
of an anterior mortgage on the plantation, not recited in the foregoing 
certificate, seized the plantation and caused it to be sold, and it was then 
discovered by plaintiff that there existed on the property mortgages 
anterior to his own, and duly recorded, to the extent of nearly forty 
thousand dollars, which had been entirely omitted from the certificate 
of mortgages, upon the faith of which he had accepted the mortgage 
security offered by Trufant on which he loaned his money. 

He brings this action upon the official bond of Thibault, setting forth 
the foregoing facts; averring that Trufant was insolvent and without 
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any other estate; that his loan was made upon the faith of the mortgage 
security; that, but for the false and imperfect mortgage certificate, he 
would not have parted with his money; that he has lost his money 
through the defendant’s breach of his official duty, and is thereby dam- 
aged to the full amount thereof; and tendering to defendant the unpaid 
note of Trufant, he prays for judgment against Thibault and his sure- 
ties for the amount of his loan and interest. The judgment of the court 
below condemned Thibault to pay the said damages, but discharged the 
sureties, against whom no appeal is taken, upon a defense personal to 
them, and with which we have no concern. 

The condition of the bond sued on is that the principal shall, ‘“‘well 
and faithfully perform all the duties imposed by law upon him,” 

Amongst the duties specially imposed by law on Recorders, is the 
duty of delivering to all persons who demand them, certificates of re- 
corded mortgages and privileges; and the law makes them answerable 
for injury resulting from their omission to mention in their certificates 
any such acts existing on their registers. 

Rev. C. C. 3393, 3394. 

The defenses urged by the defendant are the following, viz: 

1st. The prescription of one year, based on the hypothesis the 
action is one for damages resulting from a quasi offense. 

We are not concerned here with.the question as to whether defend- 
ant’s breach of duty was, or not, technically a quasi offense. The action 
is on a bond, and therefore, ex contractu, to which the prescription in- 
voked is not applicable. 

Brigham vs. Bussey, 26 A. 676. 

2d. Defendant urges that plaintiff cannot recover, for three reasons, 
which rest on the same principle, and may be considered together, viz: 
(1) that he did not demand and enforce payment of the note against 
Trufant at its maturity; (2) that he has not established that Trufant was 
insolvent at the date when the note matured; (3) that he cannot now 
subrogate defendant to his rights against Trufant, as they existed at 
the maturity of the note. 

The answer to all this is, that plaintiff did not discover the falsity 
of the mortgage certificate, on the faith of which he loaned his money, 
until a considerable time after the maturity of the note. After this dis- 
covery, With sufficient promptness, he brought the present suit; and he 
proves that, at that time, Trufant was insolvent, had no property or 
means, and that it would then be useless to sue him; and he tendered 
Trufant’s note, which was negotiable by delivery, to defendant. This 
is all that could be required of him. So long as he was ignorant of de- 
fendant’s breach of duty, of the damages accruing to him therefrom, 
and of his consequent claim on defendant for reparation, he owed no 
3 
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duty whatever to defendant; was entitled to indulge his debtor as he 
pleased; and, the note being intact and unpaid in whole or in part, de- 
fendant could claim nothing but subrogation to his rights as they 
existed at the date of the discovery. 

Other defenses were set up in the court @ qud, but they are without 
merit, and are not even urged in the argument here. 

We are satisfied plaintiff would not have parted with his money to 
Trufant had the mortgage certificate recited the omitted mortgages, 
and thus revealed the utter and hopeless worthlessness of the security 
offered. His money, thus parted with, is absolutely and completely 
lost; and its amount, with legal interest thereon, is the clear and certain 
measure of his damages, which he is entitled to recover. 

Such was the view of the District Judge. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be affirmed at appellant’s cost. 

Levy, J., absent. 
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StTaTE oF LovIsIANA vs. WILLIS HopkKINs. 


A Motion in arrest of judginent should be denied when made on the ground, that the charge 
to the jury was given orally by the judge after Counsel for the accused requested it 
should be in writing, though the request was withdrawn before the charge was given, 
and though the judge had announced his readiness to grant the request. 


PPEAL from the Sixth Judicial District Court, parish of West Car- 
rol, Brigham. J. 





J. C. Egan, Attorney General, for the State, Appellee. 


A motion in arrest of judgment, on the ground that the judge delivered his charge to the 
jury orally after being requested to write said charge, will be overruled, when the counsel 
for the accused withdraws his request for a written charge. 


Defendant not represented. 





The opinion of the Court was delivered by 


FEnneER, J. The errors charged by defendant are presented in a 
bill of exceptions, a motion for new trial, and a motion in arrest of 
judgment. 

First. The bill of exceptions and motion in arrest are based on the 
same ground, viz.: the failure of the judge to deliver his charge in 
writing after having been requested to do so by counsel for accused, 


though, before the charge was delivered, the counsel withdrew the re- 
quest. 
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Although the counsel states in the bill that “he withdrew the re- 
quest for the reason that it might prejudice the jury against the accused,” 
it appears that, in so doing, he acted freely and voluntarily, without any 
suggestion from the judge, who promptly acceded to the request and 
announced his readiness'to comply with it. He had the right to with- 
draw the requirement, a matter entirely within his discretion, and the 
judge was not concerned with the motives of his action. 

The judge should not, and in this case did not, exhibit any unwil- 
lingness to comply with such request, or say or do any thing tending to 
throw upon counsel any blame for the inconvenience to which the jury 
might be subjected. 

This is as far as the Court went in State vs. Swayse, 30 An. 1323, 
where the judge said that, “if the counsel insisted, he would adjourn 
court and prepare the charge.” The Court said “he should have given 
the written charge without requiring the counsel to insist upon it. We 
doubt the soundness of that decision, and certainly shall not extend it. 

Second. The motion for new trial is made on no other ground than 
that the verdict was “contrary to the law and the evidence.” It is im- 
possible for us to say that the judge erred in overruling it. 

It is, therefore, ordered and adjudged and decreed that the judg- 
ment appealed from be affirmed. 


Levy, J., absent. 


No. 8093. 
City oF NEw ORLEANS VS. JULIEN VERGNOLE. 


Article 206 of the Constitution, providing that ‘No political corporation shall impose a 
greater license tax than is imposed by the General Assembly for State purposes," was not 
intended to act retroactively. 

The Constitution took effect from and after the first day of January 1880. 

Article 206 does not, therefore, affect the legality of the License ordinance of the City of 
New Orleans, No. 6253, passed on the 23rd of December 1879, under the laws then in force, 
and imposing certain municipal license taxes. 

The same rules of construction apply to State Constitutions and to the Acts of the Legisla- 
ture. 

In order that a statute should be retroactive, the intention of the lawgiver in that respect 
must have been expressed in clear and unambiguous terms. 


howmu from the First City Court of New Orleans. Skinner, J. 


Saml. P. Blanc, Assistant City Attorney, for Plaintiff and Appellee. 


Art. 206 has no retroactive effect ; its terms are of the future. It does not affect licenses im- 
posed prior to the Constitution going into effect, January Ist, 1880. 
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The licenses sued for were imposed prior to January Ist, 1880, in obedience to a number of 
mandatory and unambiguous special laws governing the City of New Orleans, Acts of 
1870, Ex. Ses., No. 7, Secs. 18 and 19, et seg.; Acts 1872, No. 73; Acts 1879, No. 38. 

Laws are never to be taken as retroactive unless, by the rigor of their language, such in 
tent is clearly expressed and admits of no doubt, 44Cal. 303; $1 An. 781; 29 An, 416; 
Cooley, Taxation, p. 221; Wade, Retroactive Laws, §§ 33, 34, 35, 


R. H. Marr and J. R. Beckwith for Defendant and Appellant. 


The opinion of the Court was delivered by 


Topp, J. The defendant is appellant from a judgment of the First 
City Court of New Orleans, which condemns him to pay a license tax of 
one hundred dollars, assessed under the License Ordinance of the City 
of New Orleans, No. 6253, passed on the 22d of December, 1879. 

By agreement of counsel, in the record, “the matter in controversy ” 
is limited to “the question of the constitutionality and legality of the 
license imposed by said ordinance.” 

The payment of this license is resisted on the ground, that by 
article 206 of the present Constitution, State licenses are required to be 

"graduated, and municipal corporations are prohibited from imposing a 
greater license than is imposed by the State; that under Act 119 of 
1880, his State license is only ten dollars; in other words, the issue 
presented is, whether the ordinance referred to, imposing the license in 
question, was or not abrogated by the article of the Constitution cited. 

The providing of an adequate revenue for the City of New Orleans 
has been a subject of much and frequent legislation by the State, as the 
matter of the maintenance and administration of the government of so 
great a city might well be deemed a subject of the highest importance, 
and one demanding the greatest wisdom and discretion on the part of 
the law-making power. By the proper statutory enactments, it was 
required that the City Council should, once a year, make an estimate of 
the annual expenses necessary to the proper administration of the gov- 
ernment, and impose general taxes and licenses to meet such expenses. 

Thus the act of 1870, extra session, sections 18 and 19, orders, “ that 
the Council, at its first meeting in December, and on the same day 
anuually thereafter, shall impose an annual license tax on trades, pro- 
fessions, callings,” etc. 

The same act further provides that the estimates thus adopted 
“shall be considered as the appropriation of the amount therein stated; 
and the Administrator of Public Accounts shall not audit, nor shall the 
Administrator of Finance draw or sign any check upon the Fiscal Agent 
therefor, of any claims, unless an appropriation therefor has been duly 
made in accordance with this act.” 

And Act No. 38 of 1879, passed by the same Legislature that called 
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the Constitutional Convention, made it the duty of the Council, on the 
second Tuesday of December, 1879, and of each and every year there- 
after, to propose a detailed statement, exhibiting the amount of reve- 
nues for the ensuing year expected to be derived from taxes and licen- 
ses. It further provided that these estimates should be published for ten 
consecutive days and, at the first regular meeting of the Council there- 
after, it should proceed to adopt the estimates made and “ then and 
there” levy a tax, and provide for the collection of the same; and for 
the realization of the license tax, for the purpose of meeting the liabili- 
ties and expenditures of these estimates, which estimates are expressly 
declared as “sacred to the object of their appropriation until the lia- 
bility or debt provided for shall have become paid or extinguished.” 

We have cited only some of the acts on this subject, and specially 
referred to a few of the leading provisions of those cited; deeming this 
reference necessary in order to discover the main purposes of their 
enactment, and the significant and most important features of this legis- 
lation. It is apparent from the reference, that the direct object of these 
laws was to insure the greatest possible care and deliberation in making 
up the budget of receipts and expenditures; provide for the publication 
of the same; adopt the most effective method for the collection of the 
revenue; and fix the time at which, or within which, all this must be 
done. It is evident that the whole was to constitute a plan to carry out 
the object in view, of providing an adequate revenue for the proper ad- 
ministration of the city government; and upon which plan all the con- 
templated operations of that government, and all contracts and agree- 
ments relating thereto and the faith of such contracts and agreements 
were to be based. 

The parts of this plan or system, made up of these different require- 
ments, were 80 connected and intervoven, that to disturb one would be, 
in effect, to disarrange and confuse the whole. Thus to illustrate: The 
amount required for all the various objects of the government is to be 
ascertained; an estimate made of tha sums to be derived from licenses, 
and the total amount needed, and which the license tax und other 
sources may fail to supply, is to be made up by general taxes, and the 
rate of taxation to be determined by these data. The accomplishment 
of the important objects in view, and the complete execution of the 
measures devised, must, of necessity, largely depend upon the time at 
which they are inaugurated. Abrogate the licenses imposed, and you 
destroy the source from which means are to come to meet some ex- 
pense or supply some want that is sure to occur, and thus effectually 
repeal appropriations for purposes that must arise. Change the date or 
period at which all this must be done, and you abridge the time neces- 
sary to insure the successful working of the plan. In fine, destroy or 
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disarrange any of these essential parts or elements, and you effectually 
break down the whole. 

There is no question but that all the steps required by the laws 
mentioned were taken in strict conformity thereto; and the ordinance 
attacked, under which the licenses were imposed, was entirely regular, 
and sanctioned by the legislative enactments referred to; but thé ques- 
tion is, whether this ordinance was repealed or abrogated by the present 
Constitution. It would seem strange indeed, if the Convention should 
intentionally destroy or impair the plan or system, so long established, 
for providing a revenue for the City of New Orleans, by the abrogation 
of the laws and ordinances on which it rested. Nor are we warranted 
in coming to such conclusion, unless such intention is unmistakably 
shown by the plain letter of the Constitution. The ordinance, under 
which the license in this case was sought to be collected, was adopted 
and went into effect on the 23d of December, 1879. Was it repealed by 
the Constitution? Article 262 of that instrument provides that if a 
majority of the voters of the State should ratify the Constitution, that 
the Governor should make proclamation of that fact; and further de- 
clared, “and thenceforth this Constitution shall be ordained and estab- 
lished as the Constitution of the State of Louisiana.” The proclimation 
was accordingly made on the 31st of December, 1879, and the Cunstitu- 
tion took effect from and after the Ist of January, 1880. The following 
is the article, or the clauses thereof, mainly relied on as repealing the 
ordinance in question. 

“Art. 206. The General Assembly may levy a license tax, and in 
such case, shall graduate the amount of such tax to be collected from 
persons pursuing the several trades, professions, vocations and call- 
ings.” ; 
“No political corporation shall impose a greater license tax than is 
imposed by the General Assembly for State purposes.” 

Is this article to be construed as having a retrospective operation, 
or was it prospective only ? 

Article 8 of the Civil Code lays down a very important rule of 
construction, as follows: 

“ A law can prescribe only for the future; it can have no retrospective 
operation, nor can it impair the obligation of contracts.” 

This article merely dictates an universal rule of construction, recog- 
nized in every known system of jurisprudence. Thus a distinguished 
law writer, treating of this subject, has said : 

“One of the cardinal rules by which courts are governed in in- 
ierpreting statutes is, they must be construed as prospective in every 
tnstance, except where the legislative intent that they shall act retro- 
spectively is expressed in clear and unambiguous terms, or such intent 
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is necessarily implied.” “ Every reasonable doubt as to the intention of 
the law-maker is resolved against rather than in favor of the retroactive 
operation of the statute.” 

“The mere fact that parties contract, with actual or constructive 
notice of an impending change in the law, raises no presumption that 
the contract is made with reference to such change.” Wade, Retro- 
active Laws, 3 33, 34, 35. 

This last quotation meets the objection of the counsel to the ordi- 
nance, that it was passed after the vote on the ratification had been 
taken, though not declared when the ordinance was passed. 

The identical rule of construction unquestionably prevails in regard 
to constitutional provisions as with reference to statutory enactments. 

Thus the same writer (Wade) declares : 

“This principle is not only applicable to legislative acts, but to State 
Constitutions, and, in fine, to all written law. Being a rule of con- 
struction, it may be applied to every conceivable expression of the will of 
the law making power where there is a doubt, whether it was intended 
to take effect prospectively or retrospectively. An illustration as to its 
application to State Constitutions is, when they contain provisions pro- 
hibiting the Legislature from authorizing counties, or other subordinate 
branches of the State government, to assume certain liabilities.. Such 
provisions cannot affect the validity of special statutes, already in ex- 
istence, authorizing the assumption of such liabilities, but will be con- 
strued as prospective.” And he cites the following authorities as 
sustaining this proposition: 85 Pa. St. 357; 81 Pa. St. 482; 9 W. Va. 
162; 23 Md. 503; 41 Mo. 453. 

Sedgwick lays down the same principle; “ Sedgwick,” Construction 
of Statutory and Constitutional Laws, p.19. See, also, Cooley on Taxa- 
tion, p. 221. 

This rule of construction has been expressly sanctioned and con- 
firmed by many decisions of the State Courts. 

In the case of Oakland vs. Whipple, 44 Cal. 303, it was held: “ Where 
taxes are levied under a law which is repealed by a subsequent act, 
unless it appears clearly that the Legislature intended the appeal to 
work retrospectively, it will be assumed that it intended the taxes to be 
collected according to laws in force when they were levied.” 

And in our own State, in a recent case decided by our immediate 
predecessors, case of the Rhenish Westphalian Lloyds, 31 A. 781, it was 
said: “Turning to the provisions of the act, we find it is couched in 
terms prospective only. It declares: No parish or municipal corpora- 
tion throughout the State shall assess any license tax over $500, etc.; 
that the act shall take effect from and after its passage, 9th February, 
1879. Here, then, are no words looking to the past. Its operation is, 
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by its very terms, for the future. It does not say that no corporation 
shall collect, but that it shall not hereafter assess, i. e., levy, or impose a 
greater tax.” 


This language is peculiarly applicable to the caseat bar. Forin the 
case cited, the issue was very similar to the one here presented and it 
was therein expressly decided: 


“That an act of the Legislature, which declares that no municipal 
corporation shall assess any license tax on certain persons over $500, 
and prescribes that the act shall take effect from and after its passage, 
cannot be construed as retroactive; but applies only to future assess- 
ments of such tax, and does not repeal any municipal ordinance assess- 
ing a larger tax, which was enacted by the corporate authorities before 
the passage of the act.” 


Applying this rule of construction to the article of the Constitution 
(206) relied on as repealing the ordinance in question, the reasonableness 
and correctness of the rule but becomes the more apparent. It de- 
clares that “ the General Assembly may levy a license tax, and in such 
case, shall graduate the amount of such tax, etc., and that “no political 
corporation shall impose a greater license tax than is imposed by the 
General Assembly for State purposes.” 


It will be seen, that while the language of this article is clearly pros- 
pective, it is at the same time not imperative, but merely permissive; 
the Legislature may, in its discretion, or at its option, levy such license 
tax. Ifthe construction of this clause contended for by the defendant’s 
counsel be correct, it would follow that although the laws in force at the 
time made it obligatory on the Council to pass them at the time fixed, 
such ordinance imposing licenses under declared penalties, the Council 
should have refused to do so, and awaited the taking effect of the new 
Constitution, not then officially known to be adopted; and then wait 
further to ascertain whether the General Assembly, to convene under that 
Constitution, would or not, in its discretion, levy a State license tax ; and 
then, if such tax was levied by the State, either to wait again till the ap- 
pointed time, at the end of the year, to assess the licenses for the year 
then about expiring, or to make such a levy on a day not authorized by 
law, and by such unauthorized action provoke resistance to the payment 
of the licenses thus irregularly assessed. The inevitable result of all 
such delay and inaction would have been the loss to the city of all its 
revenue from licenses, and the consequent utter derangement of its 
financial affairs, involving the utmost confusion and embarrassmen- 
in the administration of the city government, if not its complete destruct 
tion. Can any reasonable mind believe, for a moment, that the conven- 
tion that framed the Constitution intended to inflict such a disaster on 
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the city? Yet we would have to believe so if we gave the article in ques- 
tion the construction contended for. 

The conclusion is irresistible to our minds, that the article cited was 
purely and entirely prospective in its operation, and its effect as to the 
City of New Orleans was suspended until the State, through its legisla- 
tive department, had adopted a system of State licenses, and then only 
required the city government, in its subsequent assessments, at times 
regularly appointed therefor by previous laws, to comply with the provis- 
ions of the article ; and such action on the part of the city authorities to 
have effect only for the years respectively next ensuing thereafter. 

Article 218 of the Constitution is also cited by the able counsel of 
defendant as sustaining his views. It needs only an inspection of this 
article to discover that its true meaning is that it extends all the provis- 
ions of the Constitution relating to the collection of State taxes and to 
tax sales, parish, district and municipal taxes. Nor do we think the 
decisions of the Federal Courts, to which he has referred, shake, in the 
least, the authorities cited above in support of our conclusions. A 
critical examination of those decisions satisfies us that they are not ap- 
plicable to the questions at issue in this case, but refer more particularly 
to penal statutes and the effect of their repeal, which admit of a different 
and more vigorous rule of construction than can be applied to other 
laws. 

It is, therefore, ordered that the judgment appealed from be affirmed, 
with costs. 





No. 6761. 


FraNK M. Taytor‘vs. Prestipar, Granam & Co. 


A factor having bound himself to make certain advances to a planter to enable him to raise 
his crop, and having taken collateral securities for the reimbursement of the sums to be 
advanced, is not released from his engagement by the fact that the planter's place is sub- 
sequently overflowed. The refusal of the factor to continue the advances for that reason, 
will entitle the planter to damages. 

But the planter having made a settlement with the factor and taken back the collateral secu- 
rities without any protest or reservation, must be considered as having waived his claim 
for damages. 


a from the Fifth District Court, parish of Orleans. Rogers, 
J. 


C. L. Walker and Sam’l R. Walker for Plaintiff and Appellee. 


A contract between a commercial firm of cotton factors and a.cotton planter, for the advancing 
and furnishing of supplies for a plantation in the alluvial country, must be held to con- 
template and embrace the usual contingencies of flood and drouth, 
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In such contract any exception must be express, and cannot be implied, and no mental 
reservation on the part of the one not communicated at the time to the other can affect 
the contract. 

When the amonnt or sum for supplies and funds is guaranteed by a deposit of ample col- 
lateral security to insure against any risk or contingency of flood, the eventuation of 
the very risk secured against cannot impair the contract. 

The waiver of a legal right must be expressly declared in terms, and cannot be inferred nor 
implied. C. C. 2199, 2204. 

Where the defendant claims a renunciation or waiver made by plaintiff, it must be specially 

pleaded. 


Miller, Finney & Miller for Defendants and Appellants. 


The relation between the planter and the commission merchant, accompanied with the deposit 
by the planter of his note and collaterals, on which a discount and a corresponding credit 
is given to the planter by the merchant, does not oblige the merchant to pay drafts drawn 
by the planter after his place is overflowed, the crop ‘‘drowned out,” and the preparations 
for the crop destroyed, the relations having been formed with reference to no such event as 
an overflow, the inducement for the merchant to pay the drafts, being to secure the commis- 
sions on the crop, and relyiug on the crop as well as the collaterals for the reimbursement 
of the advances represented by the discount, 

In cases of contract, where damages are claimed for the breach, supposed profits based on 
speculative opinions cannot be allowed. 

Nor are damages allowed, not foreseen and not the direct consequences of the breach. 

In eases of contracts to pay money the breach involves interest only, the fixed measure of 

damages, and even if defendant were bound to pay the defendant's draft after the overflow, 

the protest would involve only the payment of interest. C.C. 1935. 


The opinion of the Court was delivered by 


Levy, J. Plaintiff claims of the defendants ten thousand dollars 
damages, which he alleges he has sustained at their hands, for the fol- 
lowing reasons: That in February, 1874, he delivered to them his prom- 
issory note for $5567 58, payable to the order of defendants’ firm on the 
20th November, 1874, bearing eight per cent interest from maturity; 
thatin accordance with agreement between them to that effect, Prestidge, 
Graham & Co. received said note as an equivalent for $5000 currency, 
cash, said firm discounting, or pretending to discount, the note and 
agreeing to place the sum of $5000 to the credit of plaintiff, and de- 
fendants then and there contracted to pay such drafts, orders or bills 
as plaintiff would wish or require during the planting season to the. 
extent of said sum of $5000, this sum being considered as the proceeds 
of the said note, thus discounted; that plaintiff in order to secure the 
payment of said note, deposited with said firm certain notes of D. Muir 
& Co., secured by mortgage upon a valuable plantation in Carroll parish, 
which mortgage notes were for the aggregate sum of ten thousand 
dollars; that plaintiff was a cotton planter in the parish of Carroll, 
in this State, and defendants are engaged in the business of cotton 
factors, and said negotiations were for the purpose of enabling petitioner 
to carry on his plantation and make a cotton crop, and defendants were 
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to act as his merchants, factors and brokers to the extent stipulated; 
that in accordance with the arrangement, plaintiff drew various drafts 
at various dates from the 19th February to the 11th March, 1874, 
amounting to the sum of $1746 82, which were duly paid by defendants 
out of said sum of $5000, before placed to his credit; that on or about 
the 17th of March, plaintiff having drawn a draft upon defendants for 
about $237 44, dated 11th March, 1874, the defendants suddenly and 
without notice to plaintiff, withdrew from said arrangement and violated 
said contract, and refused to accept and pay said draft, but caused the 
same to be protested, and thereafter continually refused to pay any de- 
mand of your petitioner, or to pay to him any amount of the balance of 
$5000, which had been, as above stated, placed to plaintiff’s credit; that 
in consequence of said protest, plaintiff was materially injured in his 
credit, and in consequence of the violation of the contract by defendants, 
he became unable to complete his requirements for the season’s plant- 
ing, and was unexpectedly deprived of the means to carry on his planta- 
tion and produce the crop which he would have done with the means 
contracted for with defendants, and that the loss, damage and injury 
incurred by petitioner, directly in consequence of defendant’s wrongful 
acts, amounts fully to the sum of $10,000; that on or about the 4th of 
November, 1874, plaintiff applied to defendants for his said note and 
account and collaterals, and defendants demanding payment of their 
account for the advances mentioned, amourting to $1888 16, plaintiff 
paid the account and received his said note and collaterals. Plaintiff 
prayed judgment against defendants, in solido, for said sum of $10,000 
with legal interest from judicial demand, and for costs. 

Defendants, in their answer, averred that by reason of the represen- 
tations made to them by the plaintiff, that his crop of cotton for the 
year 1874, upon his plantation, in the parish of Carroll, would be four 
hundred bales, that it would be shipped to them for sale as commission 
merchants, and in consideration of the inducement of said crop, its ship- 
ment and the commissions thereon, held out by plaintiff, these defendants 
made advances to him for said plantation at various times up to Ist 
March, 1874, to the extent of $1746 82, and defendants admit that to secure 
said advances made by them, the plaintiff delivered to them the pro- 
missory notes referred to in his petition ; that on the lst of March, 1874, 
and for some time thereafter, the said plantation was completely over- 
flowed, rendering it impracticable to make any crop thereon and none 
was made ; that upon this overflow occurring, they, as they allege had 
a right to do, declined plaintiff’s solicitations for further advances, that 
_ Bubsequently the plaintiff paid the amount of said advances, viz, $1746 82, 
whereupon said promissory notes held by them to secure said amount 
were delivered to him and all transactions closed between them. 
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Defendants deny that they incurred any obligations whatever to 
make advances to plaintiff, or to pay his drafts, or that they are liable to 
him in any manner whatever, and pray for judgment in their favor. 

The case was tried by a jury, and there was a verdict in favor of 
plaintiff for the sum of $5000, with legal interest from judicial demand 
and costs of suit. A motion for a new trial was made by defendants on 
the ground that the verdict was contrary to the law and the evidence, 
which motion was sustained and a new trial granted. On the second 
trial, the jury rendered a verdict similar to that rendered on the first trial, 
and defendants have appealed. 

The evidence satisfies us that the contract, as alleged by the plaintiff 
in his petition, was entered into and agreed upon between the plaintiff 
and the firm of Prestidge, Graham & Co., the defendants. The defend- 
ants agreed to advance to plaintiff the sum of $5000, to enable him to 
make a crop of cotton in the year 1874, plaintiff estimating his probable 
crop at four hundred bales, and representing this to defendants, with the 
hope and expectation of receiving this crop and disposing of it in their 
business as commission merchants, defendants agreed to make the ad- 
vances required, and in order to secure themselves fully in s ch advan- 
ces, they required and obtained from plaintiff, in February, 1s- :, his note, 
payable in November, 1874, for an amount covering the $5000 and the 
discount thereon, and as further security received from plaintiff, as col- 
lateral, certain mortgage notes, signed by a third party, amounting to 
$10,000, and carried the amount of plaintiff’s note, less the discount, to 
his credit on their books. We consider that defendants, relying not alone 
upon the probable crop, but also upon the collaterals held by them, were 
bound by a contract to advance to plaintiff the amount which they had 
placed to his credit on their books and which they held subject to his 
order. They had bound themselves unto plaintiff to that extent, and 
good faith required them to comply with their contract ; otherwise, they 
would have taken an undue advantage of plaintiff. They would take all 
the chances in their own favor and leave the plaintiff at the mercy of 
their whim and caprice, if there was, as they allege, no obligation resting 
upon them to advance to, or pay the drafts of, plaintiff to the extent 
agreed upon, as evidenced by their placing the amount named to his 
eredit. They had, probably, by entering into the agreement with plaintiff, 
put it out of his power to make arrangements with other merchants who 
- would have held faith with him, or he might have made successful nego- 
tiations to enable him to obtain the necessary funds for carrying on his 
plantation by the use, in other hands, of the collaterals which he had 
placed with defendants. 

We think plaintiff had a just cause of action, and the measure of 
damages for violation of contract to the extent of the injury and loss sus- 
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tained by him was a proper subject for legal inquiry and adjudication. 
One, however, may have rights which he can enforce, but these rights 
may also be abandoned, waived and surrendered. The evidence shows 
that after defendants’ violation of their agreement and contract, they 
offered to return to plaintiff his notes on payment by plaintiff of the 
amount of the advances made to him, or if plaintiff would give them his 
note, payable in one year, for said amount, they would surrender said 
notes. This proposition or tender of settlement was made through plan- 
tiff’s attorneys, and no reply appears to have been then made thereto, 
either of acceptance or rejection. In November, 1874, the plaintiff, in 
person, called upon defendants’ firm, paid the amount which had been 
advanced to him, including interest, and accepted his notes; the entry 
of the credit, etc., on defendants’ books was then cancelled; no demand 
for damages was made; there was no protest by plaintiff, no representa- 
tion by him that he made this settlement a payment with reservation of 
right to proceed against defendants for the violation of contract, but on 
the contrary, Hardeman testifies that, “in the fall of 1874 the plaintiff called 
at our office, said he felt very hard toward us for not helping him, but 
was willing to settle up and quit. We made out his account and he paid 
us the amount due and we surrendered to him his note and certain 
mortgage notes of D, Muir & Co. which he had left with us as collateral 
security for any drafts we should pay for him, exchanging receipts, and 
the plaintiff expressed himself as fully satisfied with the final settlement.” 
Charles E. Black (then a member of the firm of Prestidge, Graham & Co.) 
testifies : ““ When we stopped paying his drafts we wrote the plaintiff he 
could have his note for $5000 and the collateral mortgage notes on pay- 
ing to us the amount due to us, $1746 82, he declined doing that until 
November, 1874, when he paid us our account, and we gave him up his 
notes. He madeno claim or demand upon us, except to receive his notes 
on payment of our account, which we complied with.” There is no evi- 
dence in the record disproving that above quoted, and nothing to con- 
tradict the statements that the settlement mentioned was made as testi- 
fied to by Mr. Hardeman and Mr. Black. Plaintiff’s own testimony was 
taken and he does not deny therein these statements. The settlement 
of the transactions between plaintiff and defendants is shown to have 
been full and complete, and in complete satisfaction of the respective 
claims of the several parties. The plaintiff made no reservation of 
any rights in the premises, no protest, or even intimation that he made 
the payment of the account of defendants solely for the purpose of get- 
ting possession of his collaterals, and the deduction from his own acts 
and conduct is to our minds clear that the settlement carried out his ex- 
pressed intention to “settle up and quit,” and that he was “ fully satisfied 
with the final settlement.” Itis too late, now, for him to disavow this 
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settlement, especially as there is no allegation that it was made through 
error or infraud. For these reasons we conclude that plaintiff’s demand 
for damages should not have been sustained, and the verdict of the jury 
and judgment rendered thereon should be set aside. 

It is, therefore, ordered, adjudged and decreed that the judgment of 
the lower court be annulled, avoided and reversed, and that there be 
judgment in favor of defendants and dismissing plaintiff ’s suit, and that 
the plaintiff, appellant, do pay the costs of both courts. 

Rehearing refused. 








No. 6672. 


Samvuet C. Barnes vs. R. L. ADAMS ET AL. 


Drafts drawn by a planter against the proceeds of cotton in the hands of his factor, accepted 
by the latter and not paid by him at maturity, but taken up and paid by the drawer, do 
not constitute a fiduciary debt, excepted as such from a discharge in bankruptcy under 
the law of the United States. 

Assuming that the original obligation of the factor was of a fiduciary character, about which 
there is a diversity of opinion, it is clear that it ceased to be so by the drawing and ac- 
cepting of the drafts, which changed the nature of the debt and were payable to the 
holder. 


* ae from the Fifth District Court, parish of Orleans. Rogers, 
J. 


T. M. Gill, for Plaintiff and Appellant. 


It is the opinion entertained of the factor’s personal skiJl and integrity that induces the prin- 
cipal to patronize him. Russell on Factors, §§ 36, 40 and 44. 

The factor cannot induce a consignment and apply the proceeds to other than the purposes 
agreed to. 2 An., 26. 

“‘ The relation between factor and principal is not the ordinary relation of debtor and creditor. 
It is a relation of trust.” 6 A., p. 46. 

It is a relation essentially fiduciary in its character, and criminal penalties are affixed fol its 
violation, and the factor is not released from the debt by adischarge in bankruptcy. Rev. 
Statutes, Sec, 905; 25 A., 187; 27 A., 257; 28 A., 870; 31 A., 809, 819. 


R. H. Marr, for Defendant and Appellee. 


First—The failure of a factor to pay the proceeds of sales to the owner of the property, does 
not create a fiduciary debt, within the meaning and intent of the Bankrupt Act. 

Second—Where the factor accepts the time drafts of his principal, payable to the order of 
third persons, he ceases to be the debtor of the principal, and becomes the debtor of the 
holders of the drafts, for the amounts for which they are given. 

Third—Where the principal, after the maturity of such drafts, and the failure of the factor to 
pay them, pays them himeelf, the factor, the acceptor, becomes his debtor for the amount ; 
and this indebtedness is created by the failure of the acceptor to pay the drafts, and the 
subsequent payment of them by the principal, the drawer; and it is barred by the dis- 


charge in bankruptcy. 
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The opinion of the Court was delivered by 


Topp, J. This suit was brought in November, 1874, against the late 
commercial firm of R. L. Adams & Co. after its dissolution. R. L. Adams 
was alone cited, and the controversy is between him and the plaintiff. 
The action is to recover of the defendant the balance of the net proceeds 
of cotton, alleged to have been sold by the defendant’s firm and not 
paid over. 

The defendant, among other defenses, pleaded his discharge in bank- 
ruptcy under the bankrupt act of 1867; and on this plea judgment was 
rendered in his favor, rejecting plaintiff's demand; from which judg- 
ment this appeal was taken. 

The only question for solution by this Court is, whether the debt 
sued for is excepted from the operation of the discharge in bankruptcy; 
and this involves the construction of section 33 of the Bankrupt Act of 
1867, which provides: 

“No debt created by fraud or embezzlement of the bankrupt or by 
his defalcation as a public officer, or while acting in any fiduciary char- 
acter, shall be discharged under this act.” 

The Bankrupt Act of 1841 contains a provision similar to the above. 
It excluded from the operation of the discharge “debts which have 


been created in consequence of a defalcation as a public officer, or as 
executor, administrator, or guardian or trustee, or while acting in any 
other fiduciary capacity.” 

U. 8S. Statutes at Large, vol. 8, p. 441. 

These provisions of the two bankrupt acts have been the subject of 
several decisions of the Federal and State Courts, in which the question 
of their construction was directly adjudicated upon. 


The leading case decided by the Supreme Court of the United States 
under the Act of 1841, was that of Chapmau vs. Forsyth, 2 Howard, 
202. It was held in that case, that a factor was not within the exception 
declared in the act, because the “‘cases enumerated,’ ‘the defalcation 
of a public officer,’ ‘ executor,’ ‘administrator,’ ‘guardian’ or ‘trustee,’ 
are not cases ofimplied but special trusts, and the ‘other fiduciary 
capacity’ must mean the same class of trusts. The act speaks of 
technical trusts, and not those which the law implies from contracts.” 


This construction was adopted by this Court in case of the Bank of 
Manchester vs. Buckner, 2 A. 1023. 

There has been no decision of the Supreme Court of the United 
States on the corresponding provision of the Act of 1867; the cases of Neal 
vs, Clark, 5 Otto, 704, and Wolf vs. Stix, 9 Otto, 7, referring alone to 
that part of the clause of the Act of 1867 which relates to “fraud,” and 
deciding that constructive fraud is not within the meaning of the act. 
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The question has, however, come up before the United States Cir- 
cuit Court, and several of the State courts. 

In the case of “ In re Kimball, 6 Black, 292, before the United States 
Circuit Court, sitting in New York, where a quantity of flour had been 
received on consignment and sold, and the proceeds not paid, Mr. Jus- 
tice Nelson, as the organ of the Court, held: “That the debt was of a 
strictly fiduciary character, and the defendant was not entitled to his 
discharge.” This case involved but a single transaction between the 
parties. ‘ 

On the contrary, the United States Circuit Court, sitting at Charles- 
ton, Chief Justice Waite rendering the opinion, ruled that the debt due 
by a factor or commission merchant was not one of those exceptional 
debts from which the party was not discharged by his bankruptcy. 

This has been followed by a decision of Mr. Justice Strong to the 
same effect. There has been, however, no decision of the Supreme Court 
of the Uuited States on the subject, at least touching the construction 
of the Act of 1867 on this point. 

We find the same contrariety of ruling, in this regard, in the State 
Courts as in the Federal Courts. 

This Court in three cases, Banning vs. Bleakley & Co., 27 A. 257, 
Brown vs. Garrard & Craig, 28 A. 870, and Desobry vs. Tete, 31 A. 819, 
has declared, that under the facts disclosed in these cases, the debts 
were of a fiduciary character, and the debtors precluded from discharge 
under the bankrupt law. 

In the case last cited, Desobry vs. Tete, Chief Justice Manning, the 
organ of the Court, while he fully maintained the rule that the relation 
between the factor and his principal, and the debt contracted strictly 
within that relation, was fiduciary, and debarred the debtor from a dis- 
charge, excepted from the operation of the rule a portion of the debt 
sued for in that case. 

The suit in question was to recover a sum left with the factor to be 
invested for his principal, and for a balance of an account, which had 
been closed by a note. The debtor was refused a discharge for the 
former and adjudged to be entitled to it for the latter, on the ground 
that the settling of the balance by note had changed the fiduciary 
character of the debt; and quoad this debt established the relation of 
ordinary creditor and debtor between the parties. 

There is a feature of the case now before us, which is analogous to 
this branch of the Desobry case, and which is relied on by the defend- 
ant as destroying the fiduciary character of the debt, and bringing it 
clearly within the general rule of the bankrupt act, entitling him to his 
discharge. It is this: On the 27th of March, 1873, the plaintiff drew 
upon the defendant, in favor of third persons, four time drafts, maturing 
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respectively on the 27th April, 1873, 29th April, 1873, and 4th January, 
1874, aggregating the sum of $3479 07; and these drafts were accepted 
by the defendant’s firm previous to the 15th of April, 1873, the date at 
which the account sued on in this case was rendered, and in which these 
acceptances are charged. 

Under the well-settled analogy between bills of exchange and prom- 
issory notes, these acceptances were, in legal effect, the precise equiva- 
lents of notes drawn by Adams & Co. to the order of plaintiff, and by 
the latter indorsed and negotiated to third persons. The consideration 
was the balance due at the date of these bills, and credits accruing there- 
after to plaintiff, to the amount of the bills. To this extent, the indebt- 
edness of Adams & Co. after they had accepted the drafts, was not to the 
plaintiff but to the holders of the bills; and if at any time after the date 
of these acceptances, and before the maturity of the same, the plaintiff 
had demanded of R.L. Adams & Co. the payment of the amount of 
them, they could have legally refused to pay the same, because the 
amount had become due to other parties by the acts, and at the in- 
stance of the plaintiff. Assuming that the indebtedness before was of a 
fiduciary character, it was destroyed by the acceptances, under the ex- 
press doctrine of the Desobry case, from the date of which, and to the 
amount thereof, and for the time being, other creditors became substi- 
tuted, to whom the debt became due and payable. It is clear that these 
third persons, the holders of these acceptances, could assert no fidu- 
ciary right against Adams & Co.; nor do we know of any principle upon 
which the plaintiff, by taking up the drafts on which he was bound as 
drawer, could restore to life a fiduciary obligation once extinguished. 

The slight excess of the indebtness of Adams & Co. to plaintiff over 
the amount of the acceptances has been more than extinguished by pay- 
ments made on account; and the balance, embracing the claim in suit, 
is barred by the discharge im bankruptcy. 

The judgment appealed from is, therefore, affirmed with costs. 


No. 7922. 





Lire AssocraTION oF America vs. G. L. Hatt. 


The Court of ordinary jurisdiction has the power to entertain to final consummation the 
executory proceedings against a minor’s property. Soye vs. Price, 30 An., 93, re-affirmed. 

An inventory of the minor's property, as a pre-requisite to a partition, is not indispensable 
when there is only one piece of property to be partitioned. 

Property held in common with a minor and sold under a judgment in a partition suit, may be 
sold regardless of appraisement. 

When property, in which the natural tutor has an undivided share, is sold to effect a parti- 
tion, there is no law of the State which authorizes the referring of the legal mortgage of 
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the minor to the proceeds of the sale. The mortgage shall remain attached to the un- 
divided portion of the property which belonged to the tutor, until the removal of it by 
means of the special mortgage provided for by law, or the extinction of it by settlement 
of the minor's rights at his majority. The purchaser, in the meantime, takes the prop- 
erty subject to the minor’s mortgage, and retains in his hands the price of the tutor’s 
share. 
Lecarpentier vs. Lecarpentier, 5 An , 497, affirmed. 

The application of an Amicus curie for a Re-hearing, though made within the six judicial 

days, does not retard the finality of the judgment of this Court. 


— from the Fifth District Court, parish of Orleans. Rogers 
J. 


Gibson, Hall & Montgomery and S. S. Carlisle for Plaintiff and Ap- 
pellee. 
T. M. Gill for Defendant and Appellant. 


Breaux & Hall, Amici curie. 


The opinion of the Court was delivered by 


BermupeEz, C.J. The object of this suit is to compel the defendant 
to a specific performance, by complying with the terms upon which he 
agreed to purchase from the plaintiff the real estate described in the 
petition. 

It is admitted by the defendant that he consented to buy the prop- 
erty, but he charges that plaintiff’s title is not such as he is bound to 
accept. 

It appears that the real estate in question formed part of the assets 
of the community once existing between John C. Stickney and his wife, 
which was dissolved by her death, she leaving a minor child. 

The father qualified as tutor by nature, and the proper mortgage in- 
scriptions against him as such were made. 

Subsequently, treating the community and succession as thoroughly 


’ liquidated and the real estate in question as belonging, in kind, share 


alike, to himself as surviving partner in community and to his minor son, 
as sole heir of his deceased wife, Stickney was authorized as tutor, by a 
family meeting held on behalf of the minor, to borrow for account of the 
latter, the sum of twelve hundred dollars and to secure its payment by 
special mortgage on the undivided half inherited by hisson. The sum 
was procured and the mortgage was consented. At maturity the creditor, 
remaining unpaid, proceeded by executory process, before a court of or- 
dinary jurisdiction, to have the mortgaged property seized and sold and 
became the adjudicatee of it. The plaintiff, purchaser, thus becoming the 
owner of the minor’s undivided share, which had sold for less than the 
claim, instituted a suit in partition against his co-owner, Stickney, and 
obtained a judgment decreeing the sale of the entire property, which was 
not susceptible of a convenient division in kind. 
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In February, 1879, guided by the light then thrown on the jurispru- 
dence in matters of partition, by the ruling made in January, 1878, in 
Boutté vs. Boutté, 30 A. 177, since affirmed in Buddecke vs, Buddecke, 
in 31 A. 574, the plaintiff brought that partition suit before a court of or- 
dinary jurisdiction. At the public sale the plaintiff became the adjudica- 
tee of Stickney’s half, and so the sole owner of the entire property. 

Finding that half incumbered with the general mortgage registered 
in favor of Stickney’s minor son, the plaintiff took a rule on Stickney as 
tutor, to show cause why the mortgage should not be referred to the 
proceeds, and why the inscription from which it resulted should not be 
cancelled. The rule was made absolute. The defendant refuses to take 
the title offered him by the plaintiff on four grounds : 

Ist. The executory proceedings to coerce payment of the amount 
due by the minor and secured by mortgage on his undivided half of the 
property, were carried on before a court of ordinary jurisdiction ; 

2d. The judicial partition provoked by the plaintiff as adjudicatee 
and purchaser of the minor’s undivided half, against Stickney, the co- 
owner, was not preceded by an inventory ; 

3d. The property was adjudicated, without having been previously 
appraised at all, and therefore regardless of evaluation ; 

4th. The proceeding, by which it is attempted to refer the minor’s 
mortgage to the proceeds of sale of the tutor’s half, was carried on un- 
contradictorily with the father, tutor, and not with the undertutor, the 
father, tutor, further, having no authority to receive the proceeds of sale 
of his own encumbered property and give a valid discharge of the mort- 
gage. 

First. The court of ordinary jurisdiction had a right to entertain, 
to final consummation, the executory proceedings. 28 A. 753. It could 
have done so if the debt had been a community or succession debt, a 
fortiori, could it do so where the debt had been contracted for account 
of the minor after the death of his mother, from whom he had in- 
herited the share subsequently mortgaged, and after he had, through 
his tutor, taken possession of her succession? Whatever contrarieties 
once existed on the subject were finally adjusted in Soye vs. Price, 30 
A. 93, which has now become a rule of property. Also, 31 A. 52, 112, 
574. 

Second. It is not conceived that in a case in which there is nothing 
but a small improved city lot to be partitioned, not susceptible of a 
convenient division in kind, the law requires the taking of an inventory. 
It was decided, where an inventory was considered necessary that it 
could be made after a judgment in partition. The provision of the law 
in such matters appears to apply only to cases in which there are several 
pieces of property to be partitioned by sale or allotment. The inventory 
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in such cases is intended to enlighten the court, after hearing testimony, 
or receiving the routine report of experts touching the conveniency of a 
division in kind, in order that, when the moment of adjudication arrives, 
at which the courtis to determine the manner in which the partition is 
to be effected, the court may act more advisedly. C. P. 1024,1027. In 
tracing the minor’s title to his mother’s estate, it is found, however, that 
aninventory was taken some years before; no one asked a re-appraise- 
ment of the property. 

Third. That real estate held in common with minors can be validly 
sold under a judgment in partition, rendered by a competent court, after 
due proceedings, and contradictorily with proper parties, regardless of any 
appraisement, and to the highest and last bidder, can no longer be con- 
sidered an open question. 7 L. 316; 8 L.179; 13 L. 431; 2 A. 553; 14 A. 
157; 15 A. 697; 12 M. 185; 21 -A. 253; 30 A. 1012; 31 A. 572; R. C. C. 345 
(339); Troplong, Vente, vol. 2, 873. 

Fourth. The last objections are of a more serious character, and 
deserve full consideration. 

An inspection of the mortuary proceedings in the succession of 
Mrs. Stickney, shows that the property composing the assets of the com- 
munity, in which she had a residuary interest only, consisted solely of 
. the real estate in question, valued at $3500, and of some movable effects, 

appraised at $262. 

It is a principle deeply embedded in our law and jurisprudence, that 
the minor’s general mortgage on the property of his tutor is intended to 
secure not only the past but also the future indebtedness, and the 
faithful administration of the tutor. R. C. C. 3314 (3282); 7 M. 365; 5 A. 
565; 7 A. 545-6; 12 A. 78. 

It is apparent, in this case, that the tutor has received for account 
of the minor twelve hundred dollars, the amount of the loan already 
mentioned, and hasin his possession the movable effects inventoried, and 
which were valued at the time at $262. 

The mortgage affecting the tutor’s undivided half of the real estate 
in question had for its object, in law, to secure the rendition by him to 
the minor, when becoming of age or fully emancipated, a correct 
and satisfactory account of his administration of that money and those 
effects, and, besides, of whatever other assets might thereafter come to 
his hands for account of his son. 

The law has wisely provided, however, that such mortgage shall not 
be absolutely a dead weight on the property of a tutor, but can be re- 
moved and restricted by the substitution of a special one, to be given after 
strict compliance with certain prescribed formalities. R. C. C. 325, 230. 
The effect of such mortgage is simply restrictive and not destructive. 
15 A. 417; 9 A. 195; Troplong, Hyp., vol. 2, No. 644; 2 L. 536; 17 L. 194; 15 
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L. 218; 17 L. 194; 2 A. 657; 19 A. 57, 177; 26 A. 144. The inference then, 
perfectly logical, is that, unless such special mortgage be given and sub- 
stituted, the general one remains in full vitality. 

It does not appear in this case that there exists any mortgage, re- 
corded against the tutor’s half, enjoying priority over that of the minor. 

The tutor could not have removed the general mortgage, unless by 
substituting to it a special mortgage. A creditor of his, enjoying prior- 
ity over the minor, might have done so; C. P. 170, 12 A. 361; 6 R. 51; 13 
A. 508; but any one, purchasing the tutor’s share, either a l’amiable or at 
public judicial sale, provoked by a co-proprietor, could not exercise 
greater rights than the tutor himself could have done. Even if he could 
have dore so, the result could not certainly be accomplished by a pro- 
ceeding against the tutor, who had an interest, clashing with that of his 
minor son, in having the encumbrance removed, so as to enable him to 
receive the proceeds of the sale of his own mortgaged property. This 
could the less take place in the case of a tutor who furnishes no bond 
at all, and who cannot be forced to give any. 12 A. 361. 

It has been decided that, where an heir mortgages his share of 
inheritance, the mortgage, under a sale to operate a partition, is shifted 
to the proceeds; 27 A. 125; 21 A. 253; but those rulings were made in 
eases in which, pursuing rights, recognized in them by Art. 3399 (3362), 
the creditors, by seeking the proceeds, ratified the sale, and on receiving 
payment released all their privilege or mortgage claims. Whether, in 
the case of a sale to operate a partition among co-heirs, or any class of 
co-owners, the mortgage creditors could be driven, against their will, to 
accept the proceeds, in order to clear the property and pass it unencum- 
bered to the adjudicatee, is a question which has not, that we know, 
been as yet clearly adjusted, but it does not now appear to us why 
it should not be so, if the sale was truly a judicial one, made after com- 
pliance with all legal prerequisites; for it is manifest that the creditors, 
having the ability to protect themselves, admonished by thirty days’ ad- 
vertisement, by bidding on the property to its value, or otherwise doing 
that which might insure an advantageous sale, and having the power of 
receiving payment, could be required to confine their mortgage to the 
proceeds of sale. 

It is clear that a mortgage granted by an heir on his undivided 
share of the property inherited by him, cannot prevent his co-heir from 
suing for a partition of the same, 9 A. 212; and that the mere fact of 
such sale, which is not probate in character, does not raise the mort- 
gage encumbering the same. 26 A. 690; 31 A. 506. In probate matters, 
when the sale is ordered at the instance of the succession representa- 
tive or of creditors, the jurisprudence is that the mortgages are referred 
to the proceeds for satisfaction of the claim thus secured, in due course 
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of administration, 7 A. 612; but the rule is not the same in a partition 
suit, which presupposes a liquidation and final settlement of the suc- 
cession, as also a definitive determination of what the residuum accru- 
ing to the heirs consists, and a putting in possession. 

The case is different where the property, part of which was so mort- 
gaged, is sold by the administrator for the purpose of liquidating and 
partitioning the estate, as, in such a circumstance, the proceeds stand in 
place of the property in the hands of the administrator. Succession of 
Pigneguy, 12 R. 450. It was contended in the case, under a misconstruc- 
tion of Arts. 1342 and 1343 of the Code of 1825, that the mortgageor 
would receive the proceeds of his share as if no such mortgage had been 
given, but the Court said, that it by no means followed that the relative 
nullity of the mortgage could avail or enrich the mortgageor at the 
expense of the hypothecary creditor. Iesolutio jure dantis, resolvitur 
us accipientis. 21 A. 251. 

In 1 A, 236, the Court sanctioned, in a case of dire necessity, the 
sale of the property of a tutrix, free from the tacit mortgage encumber- 
ing it, in favor of the minor children, it being considered that a sale 
would have had to be ordered if the property belonged to the minors. 

In 19 A. 55, the power of the Court so exercised was questioned for 
very good reasons given, the Court saying: “If we depart from the 
law quoted above, enacted to protect and secure the minor’s rights, 
there is no stopping place; the law would become a vain thing. 

In 30 A. 304, the minors’ mortgage was permitted to be postponed 
in favor of a loan secured by mortgage, to provide for the maintenance 
and education of the minor, and the minor having enjoyed the benefit 
of the money borrowed, was at his majority declared estopped from inter- 
fering with the rights of property acquired, under such first mortgage, 
and derived from its foreclosure. 

It was claimed, in that case, that the ruling in 1 A, 236, had been 
overruled in 19 A. 55, and the Court said, “if it were so, the ruling,” in 
the last case, “ was itself overruled.” 

It must be confessed, that the rulings of the Court in those cases, 
practically amounts to judicial legislation, but, in justification, it must 
be said that they were made in cases of the greatest urgency, on the 
hypothesis that the property of the tutor, could with his consent, be 
dealt with, as though it belonged to the minors themselves. No legislation 
has intervened to modify these rulings, which in view of the extreme 
cases in which they were made, are entitled to respect, particularly as 
they were made in cases in which the minors had been materially bene- 
fited. There is no reason why the precedents established in those cases, 
should not be followed now, in similar instances, under the vigilant eye 
of the Court entrusted with the protection of minors and of their rights. 
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After blending together the various, and at times discordant, rulings 
expounding the law on the subject under consideration, we consider that 
the adjudication made in the case of Lecarpentier, 5 A. 497, so far as it 
declares that the general mortgage continues to attach on the tutor’s 
share, notwithstanding a judicial sale, to effect a partition, and can only 
be replaced by a special mortgage, and suggests the investment in real 
estate, under the supervision of the Court, in the name of the tutor, 
of the proceeds of his share in the property held in common and scld 
to effect a partition, contains a correct exposition of the law and juris- 
prudence relative to our system concerning the legal mortgage in favor 
of minors, and we formally affirm it, with those limitations, in the pres- 
ent case, regardless of the vacillating, vague and unsatisfactory inter- 
vening dicta on the subject. 7 A. 9, 612; 21 A. 253; 1 A. 236; 19 A. 55; 30 
A. 304. 

Ever since 1843 there exists a statute, which is now found in the 
Revised Code of 1870 as No. 1333, to the effect that all judicial partitions, 
where the property is divided in kind, the mortgages, liens and privi- 
leges existing against one of the co-proprietors shall by the mere fact 
of the partition attach to the share allotted the co-proprietors. There 
never was enacted a statute to the same effect in cases of a partition 
by sale; there never was made a ruling referring the mortgage to the 
proceeds without the consent of the creditor. In the case of a parti- 
tion in kind, all the rights of the creditor are directed against the prop- 
erty allotted, against which he can exercise them. 

In the case of a partition by sale, who could receive the price from 
the purchaser? The sheriff, who is the executive officer of the Court, 
no doubt could, but to whom would he be authorized to pay it? Would 
it be to the co-owner, to the debtor whose share has been mortgaged ? 
Surely not. 17 L. 522; 23A.617. Would it be to the mortgage creditor, 
especially if that creditor be a minor? If so, where is the law, or ruling, 
that can be invoked to compel that creditor to take it? We find none. 
How, in a case like the present one, can it be said that the mortgage 
attaches to the proceeds, when those proceeds are to be paid to the 
tutor, the debtor himself, whose share was mortgaged to secure the 
rights of the minor? If this could be done, the security provided for 
the protection of minors would vanish, 23 An. 617. 

From the fact that there exists special legislation in cases of par- 
tition in kind, referring the mortgage to the property allotted, and that 
there exists none in cases of partition by sale, it must be irresistibly in- 
ferred that in the last case the mortgage is not shifted to the proceeds, 
and continues to attach to the realty. 

In the present instance, the minor is entitled to a general mortgage 
to secure an amount as yet unliquidated. This mortgage, of course, 
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. does not prevent the sale of the tutor’s property, 12 A. 61, 361; 13 A. 


508; 6 R.51; C. P. 715; 19 A. 364; for no one can be compelled to hold. 
property in a state of indivision beyond a certain time, unless the con- 
trary has been agreed upon, R. C. C. 1289 (1215); but that property 
passes encumbered with the minor’s mortgage, 5 A. 497, 19 A. 364, 31 A. 
506, which shall remain so attaching until the rights of the minor shall 
have been liquidated at his majority, full emancipation, or death, and 
then, satisfied to the extent of what may, at such time, be found to be: 
due him by his tutor, C,. P. 715; 6 R. 51; 12 A. 361; or the proceeds in- 
vested, as intimated in Lecarpentier’s case. 5 A. 497. 

The purchaser of the tutor’s share may find this state of things a 
hardship, but if it be such, he has no occasion to complain, for he is the 
original creditor of the minor who seized, sold and bought the minor’s 
half. 

By lending his money on such undivided share, by purchasing the 
same, and by next acquiring the tutor’s portion, he has voluntarily 
brought on himself a condition of things from which we admit our irabil- 
ity to extricate him; but we cannot see how he should complain, as he: 
has the right of retaining the portion of the price accruing to the tutor. 
Sales of such a character, instead of proving prejudicial, would rather: 
seem to be beneficial, when the right of retention of the price is con- 
sidered. 

We hold that, where there exists no anterior mortgage creditor,. 
urging payment, the general mortgage of a minor can be removed from 
his tutor’s property by nothing short of a special mortgage, given after 
compliance with all legal requisites on the subject, 17 L. 194; 19 A. 557; 5. 
A, 497; 26 A. 144; consequently, that the order made by the District Judge 
for the unconditional erasure of the minor’s mortgage was erroneously 
made, and therefore is no protection to the purchaser against the 
minor’s actual or eventual claim. The purchaser having looked beyond 
the decree and shown grave irregularities, which hang as a sword over 
his head, is entitled to this expression of opinion from us. 9 A. 560. 

If the general mortgage which the law has created for the protec- 
tion of the rights of minors, over which it watches with a jealous eye 
and great solicitude, could be effectually destroyed, as is attempted to 
be done in the present instance, the shield with which, it is said, that it. 
covers them, would be nothing but a thin vapor and a real mockery. 

It must be humbly acknowledged that our jurisprudence on the: 
last matter set up as a defense is not such as can be referred to with 
confidence and satisfaction. It may be a cause of regret for tutors, in 
cases like the present one, that they cannot freely dispose of their real 
estate, disengaged of the mortgage in favor of the minors, whose per- 
sons or property are in their charge. Such regrets may be largely sharedi 
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by their creditors or by persons associated with them as co-owners, but 
with those inconveniences we have nothing to do. They are exposed to 
the same unpleasant embarrassments by which their debtors or co-pro- 
prietors are themselves incommoded. 

The defendant cannot be compelled to accept the title tendered him 
by the plaintiff. 

It is, therefore, ordered that the judgment of the lower court be re- 
versed, and that there now be judgment in favor of the defendant, 
rejecting plaintiff's demand with costs in beth courts. 


On APPLICATION FOR REHEARING. 


BrERMvUDEZ, C.J. The defendant, in whose favor the judgment of 
this Court was- rendered in this case, having applied to the clerk fora 
copy of the same, and the latter having declined to deliver it, on the 
ground, that within the six judicial days following the rendition of the 
decree, an application for a rehearing was made by two members of the 
bar, as amici curic@, and is still on file undisposed of, the question is 
submitted to us to know whether such copy should be issued. 

We find no application in the record from any party interested in 
the result of the suit. 

The Code of Practice, Art. 912, declares that “in the interval be- 
tween the day on which the judgment is rendered and that on which it 
becomes final, a party dissatisfied with the judgment may apply to the 
court for a new hearing in the cause.” * ° ® ° 

The word “ party” means a party to the suit. The article, then, is 
to the effect, that unless a party to the suit apply seasonbly for a re- 
hearing, the judgment shall become final. There is a case, also, in 
which a rehearing may be granted, and that is, where the Court proprio. 
motu, or on the suggestion of an amicus curie@, orders, before the ex- 
piration of the delay, that the case be heard anew. 

The Court has not acted proprio motu, or on suggestion, within the 
six judicial days, and the judgment having become final, in the absence 
of any complaint from any party to the suit, and being the property of 
the defendant, C. P. 548, the application made by the amici curi@ cannot. 
prevent the defendant from obtaining the desired copy. 

We cannot consider the petition of the amici curie, and, therefore, 
cannot allow it. 30 A. 617. 

It is, therefore, ordered that the clerk deliver to the defendant a 
certified copy of the judgment herein rendered by this Court, for trans- 
mission to the lower court, superseded by the Civil District Court for 
the parish of Orleans. | 
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No. 7243. 


Grorcz L. Brieut vs, THE MeEtTArRIE CEMETERY ASSOCIATION. 


Plaintiff having based his suit upon the allegation of a contract of employment of his pro- 
fessional services and of a fixed compensation for the same, cannot be permitted to prove 
the value of those services before or without proving the contract itself. 

Under the authorities, after proving the alleged contract of employment, if be failed in the 
further proof of the alleged stipulated fee, he might then be allowed to show the value 
of the services; -but this is not intended to supply the indispensable evidence of the 
alleged contract itself, in default of which he connot recover. 

A corporation which, by its charter, can only act through its board of directors, cannot be 
bound to contracts by its president, without the authorization of the board, unless it is 
in acts of simple administration which, of necessity, should be done without that au- 
thorization. 


— from the Sixth District Court, parish of Orleans. Rightor, 
J. 


J. Ad. Rozier and Geo. L. Bright for Plaintiff and Appellee. 


1. The president of a corporation has the right to employ an attorney at law without the 
authorization of the Board of Directors. 2. Ina suit on a contract and quantum meruit, 
evidence is admissible to prove the quantum meruit, and to show that the plaintiff is en- 
titled to recover independently of the contract. 3. When an attorney is employed for 
a stipulated fee, and is afterwards dismissed by his client without any fault on his part, 
he has a right to recover the whole amount stipulated to be paid. 


Breaux & Hall for Defendant and Appellant. 


1, A party suing on a contract, and on a quantum meruit, may be compelled to elect. 12 L. 
459; 5 A. 597; 19 A. 13. 

2. A corporation can only act in the order prescribed by the law creating it. Hill vs. Op. 
R. R, Co., 11 A. 293; 2 Cranch, 168; 12 Wheaton, 34; Angel & Ames on Corp. § 231; do. 
Pp. 285, ed. 1866; 2 Johnson N. Y. Rep. 114; C. C. 438, 439. 

3. No evidence of contract with corporation admissible other than vote of the directors ac- 
cording to charter. 


The opinion of the Court was delivered by 


Pocué. J. Plaintiff, an attorney and counsellor-at-law brings this 
suit to recover the sum of $3672 20 for professional services rendered 
to defendant, under an alleged contract, under which he was retained 
to relieve defendant, by proper legal proceedings, from the payment of 
a drainage tax, amounting to $11,016 20, assessed against the lands of 
the association. 

He alleges, that under his contract with the company he was to 
receive as a contingent fee one third of the amount of the tax from 
which he would succeed in relieving his client, and that he was prevented 
from completing his full task, in the midst of his labors, by being dis- 
charged without cause by the defendant. 
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The defense is a general denial, coupled with the special averment, 
that the company’s lands were exempted from any drainage tax by an 
act of the Legislature passed in 1877. 

The defendant has appealed from a judgment rendered in favor of 
plaintiff for the full amount claimed. 

During the trial plaintiff introduced evidence to prove the value of 
his services, before proving his contract, as alleged, and the testimony 
was admitted over the objection of defendant, who reserved a bill of 
exception. The ruling of the District Judge was erroneous, and the evi- 
dence was inadmissible. 

Plaintiff, having alleged a special contract, cannot be allowed to re- 
cover on a quantum meruit. The attempt to prove the value of alleged 
services, as a general rule, rests upon the hypothesis that the compensa- 
tion for such services was not determined by the parties in their con- 
tract, and is in direct contradiction with the averment in this case, that 
under the alleged contract the amount of plaintiff's compensation was 
fixed at one third of the tax claimed, which he could succeed in saving or 
rescuing for the company. It is elementary that a party cannot be al- 
lowed to administer proofs of facts or allegations not set forth in his 
pleadings. 

Hence it follows, that if a plaintiff sues for services under a special 
contract, he cannot be tolerated in an attempt to prove up his contract 
by showing the value of his services. Such value may be shown in sup- 
port or corroboration of proof of the contract, but not to prove the. 
contract, itself a part of other evidence, to substantiate the agreement 
as alleged. 

Plaintiff having next offered evidence to prove that he had been 
employed by C. T. Howard, president of the company, defendant ob- 
jected to any evidence tending to show a contract betweer plaintiff and 
the president, or any one else, unless it was first shown that such con- 
tracting party was thereto authcrized by the board of directors of the 
company, who could alone bind the association in such a contract. 

The objection was overruled, and voluminous testimony was ad- 
mitted to show a contract of retainer, as alleged by plaintiff, between 
himself and C. T. Howard, in his capacity of president of the Metairie 
Cemetery Association; and upon that evidence the District Judge must 
have predicated his judgment, for the record is barren of any evidence 
showing the participation of the board of directors in the contract, or 
any act of such board to authorize their president to enter into the 
alleged contract in behalf of the company. 

We are clear that the court erred in admitting this evidence, all of 
which should have been excluded. 

Plaintiff had specifically alleged that he was retained by the asso- 
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ciation, without even stating that it had acted through its president, 

and as a condition precedent to the administration of proof of a con- 
tract with the president, it was incumbent upon him to first show that 
authority had been vested for that purpose in that officer by the cor- 
poration, acting in the manner and under the form prescribed by its 
charter. Section five of the charter provides that “all the powers of this 
corporation shall be vested in a board of directors, to be composed of 
six stockholders, a majority of whom shall constitute a quorum.” 

Plaintiff contends that the president of a corporation is, by virtue 

of his office, authorized to employ counsel without a resolution of the 
board, and that such retainer may be made by parol agreement, and he 
* quotes numerous authorities in support of his position. 

We have carefully examined these authorities, and we are con- 
strained to conclude that he is not borne out by them in his argument. 
It is elementary that corporate bodies are artificial beings or persons, 
who can act only in the mode prescribed by the law creating them, or in 
the manner specified in their organic law or charter. 

It is true that in many corporations acts of administration in their 
ordinary business pursuits can, and must of necessity, be performed by 
the president, or other authorized officer, but such authuiity «ust be 
provided for by special laws, or by stipulations in the charter, and must 
apply to well defined acts within the essential object or objects for which 
the corporation was created. Now, in this case, the object of the asso- 
ciation was to establish and maintain a cemetery and graveyard, and 
any act for the regulation of burials or disposition of graves could be 
performed by the president or other officer entrusted with the adminis- 
tration and direction of busizess within the main object of the corpo- 
ration. But this power could not possibly be extended to cover such a 
contract as forms the basis of this suit. The record shows that the 
company had a regular attorney, and, in our opinion, no authority short 
of the action of the board of directors could justify the president to 
employ and retain a special attorney, outside of usual legal business, to 
represent the association in a litigation of great moment and magnitude, 
which would be rife with vital consequences to the company, and would 
entail the payment of a large fee. 

It appears that plaintiff himself felt that his contract with the 
president was not complete without the confirmation of the board of 
directors, and he prudently proceeded to thus crown his edifice. To 
that end he drew up a written contract, which he proposed to the presi- 
dent for his signature; but it appears that notwithstanding Howard’s 
willingness to sign the document, he suggested the propriety of first ob- 
taining the authorization of the board, awaiting which he withheld his 

‘signature, which has never been affixed to the proposed agreement. But 
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even if he had officially signed the paper, it would yet have been an un- 
meaning ceremony, lacking the vivifying breath of the board of direct- 
ors, the only power clothed with the authority to perfect such a con- 
tract, and to give it binding force; and it nowhere appears in the record 
that such authorization was ever procured or obtained by the president 
or any one else, from the board, either in writing or verbally. And we 
deeply regret that plaintiff should have stopped short in the prudent 
course which he had thus mapped out for his own protection, but we 
must deal with the evidence as we find it in the record. 

Plaintiff urges the application in this case of the rule which pre- 
sumes the employment of a regular attorney who appears in a legal 
proceeding. But he fails to recognize a necessary distinction which 
qualifies this rule in its application, between cases where the attorneys’ 
authority to appear is to be tested with reference to the effect of their 
professional acts on the interest of third parties, and cases, when suing 
for their fees, their authority or employment is specially denied by the 
parties whom they represented in legal proceedings. 

In the latter cases, they must prove a retainer or contract, as alleged, 
by legal evidence; and if the alleged contract was with a corporation, 
the contract must be shown to have been made by the person or persons, 
duly authorized thereto, for corporate bodies can act or contract only 
in the manner and form prescribed by law or by its charter. Angel & 
Ames on Corporations, p. 278; 2 Johnson, N. ¥. Reports, p. 114; 12 
Wheaton, 34; C. C. 438, 439; 11 A. 293. Plaintiff also attempted to 
show that the board of directors had ratified the acts of the president 
in the premises. But the only evidence on that point consists of sundry 
bills of costs and other charges, made in the name of the association, 
approved by plaintiff, as its counsel, and paid by Howard, the president. 
But nothing shows that he was thereto authorized by the board of 
directors, or that they ever approved or ratified his conduct in that 
particular; and the evidence thus fails to show legal ratification by the 
board of the contract sued upon. 

We therefore conclude that plaintiff has failed to prove a contract, 
as alleged in his petition, and that he cannot recover. 

It is, therefore, ordered, adjudged and decreed that the judgment 
of the lower court be annulled, avoided and reversed, and that plain- 
tiff’s demand be rejected, and his action dismissed at his costs in both 
courts. 


Justice Fenner, having been of counsel in this case, recuses himself. 


On APPLICATION FOR REHEARING. 


Pocué, J. Plaintiff urges his application for a rehearing of this 
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cause with great earnestness, and supports it in a very able brief, which 
we have read with care and interest. 

We think that he misapprehends the reasons which underlie our 
opinion, and amply justify our decree; for he complains of the injustice 
of our refusal to allow him to prove the value of his services under the 
agreement which he alleges; and he quotes numerous authorities in sup- 
port of the doctrine that a party declaring on a special contract, with 
or without the allegation of a quantum meruit, can and must be allowed 
to prove the value of the services rendered, of the work done, or of the 
goods sold and delivered. 

We have examined the authorities on which he mainly relies, and 
fully indorse the doctrine therein demonstrated. But we fail to see their 
application to this case. In all the cases quoted, the main contract, 
either of employment or sale, was proved, as alleged, and the only dif- 
ficulty arose as to the price or amount of compensation, in proof of 
which evidence was allowed to prove a quantum meruit. 

In this case plaintiff declares that he was employed by the defend- 
ant corporation to defend a suit, and that his fee was determined at one 
third of the amount sued for in case of complete success, or one third 
of the amount saved in case of partial success. 

This averment asserts a special contract, containing two distinct ele- 
ments; first, an employment, and second, the amount of compensation 
of the services to be rendered. 

Defendant’s general denial puts at issue both the propositions, 
which are essential to plaintiff's recovery. 

To succeed, he must first prove that he was retained or employed as 
alleged, and in the next place, that this compensation was agreed upon 
as alleged, or in default of such proof, that his services were worth the 
amount claimed therefor. 

But before proving his contract of employment as alleged, plaintiff 
attempted to prove the value of his services under the quantum meruit. 
To this defendant objected, and we maintained those objections. We are 
clear that in such a ruling we contravene no principle of law, justice or 
equity, and that we are supported by the very authorities quoted against 
us by plaintiff in his brief for rehearing. In support of his contract of 
employment, plaintiff introduces evidence showing his retainer by C. T. 
Howard, president of the association, and to this kind of evidence de- 
fendant urges objections which are insurmountable. 

We cannot sanction the doctrine that the powers of a corporation 
which are specially entrusted, under the charter, to a board of directors, 
can be exercised or usurped by the president or any other officer of the 
corporation. 

The record utterly fails to show any action whatever of the board 
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of directors touching or affecting in any manner the coutract sued upon 
by plaintiff, or any knowledge in said board of plaintiffs appearance in 
court in the drainage tax suit in behalf, or as counsel, of the corpora- 
tion. 

In rejecting the evidence offered by plaintiff, to show the value of 
his services under the contract alleged by him, we desire to be dis- 
tinctly understood as holding, that had plaintiff proved, by legal evi- 
dence, that he had been employed as alleged by the defendant, through 
or; by the authority of its board of directors, the only power which 
could bind the corporation in such a contract, and if, after such proof, 
he had failed to prove the stipulation for his compensation, as alleged, 
it would then have been competent in him to prove the value of his 
services. 

But in the absence of proof of any contract of employment by the 
defendant corporation, acting in the mode pointed out by its charter, 
the door must be closed against any and all evidence of the value of 
services rendered without authority from the board. 

We, therefore, conclude that our decree must remain unaltered, 
and the rehearing applied for is, therefore, refused. 








No. 7824, 
SUCCESSION OF Patrick Irwin. ON OPposiTIons. 


The claim of the City of New Orleans on an alleged judgment in personam for drainage taxes, 
against a person whose succession was opened in the Second District Court for the Parish 
of Orleans, was properly before said Court for recoziition, classification and payment by 
the Executors, 

Such a judgment is only prescriptible by ten years from its rendition, 

Under the Constitution of 1868, several objects might be contemplated in a statute, but each 
object must have been expressed in its title. 

Laws in derogation of common right must be strictly construed and not extended beyond their 
precise terms. 

Of this character are those laws which are designed to substitute a summary mode of pro- 
cedure to the ordinary rules of practice. 

Act No. 30 of the Legislature of 1871 could not constitutionally, under the title of “‘ An Act 
to provide for the drainage of New-Orleaans,” provide for the creation of a new drain- 
age District and still less for the institution of extraordinary proceedings to coerce pay- 
ment of drainage taxes. The title of that Act was not indicative of such and other 
objects of the statute. 

Judgments obtained by the summary proceedings provided for, in that law, are null and 
void. 

When a testator, after bequeating by his will a certain claim against bis debter, exchanges 
with the latter the original evidence of the debt for his bond or other evidences of in- 
debtedness, the legacy is not revoked by implication, under the Code of Louisiana, 





SUPREME COURT OF LOUISIANA, 





Succession of Irwin. 





The practice tolerated by this Court, in view of expediting business and lessening costs, of 
considering as part of the Transcript of Appeal, records of other cases filed in this 
Court, must be exercised with discretion and within reasonable limits. When, there- 
fore, other Transcripts are intended, by agreement of Counsel; to be used in this way, as 
part of the Record of the case at bar, reference must be made to the title and number of 
said other Transcripts, and the attention of this Court must be called to them, or it will 
not treat them as part of the evidence before it; and the defect shall not be remedied on 
application for a rehearing. 

Constitutions are to be interpretéd in the same manner and according to the same rules as 
Statutes. 


— from the Second District Court, parish of Orleans. Tissot, 
J. 


Geo. S. Lacey, Frank N. Butler, and S. P. Blanc, Assistant City 
Attorney, for the City of New Orleans, Appellee. 


T. Gilmore & Sons, Alfred Grima and B. R. Forman for Appellants, 
contra. 


The opinion of the Court was delivered by 


BrrmupeEz, C.J. The account presented by the executors is opposed 
by the City of New Orleans, by E. C. Palmer, and by certain asylums. 

The city claims to hold two personal judgments against Patrick 
Irwin. 

One for $358 50, rendered in January, 1875, for a drainage tax on 
lands in the First Drainage District, owned by Irwin at the time; another 
for $5867 20, rendered in March, 1873, for a similar tax on real estate in 
the Fourth Drainage District, likewise the property of the deceased. 

The city also claims $1500 for city taxes, and prays to be placed on 
the account for those sums, with interest, charges and costs, with privi- 
lege superior to all other creditors. 

E. C. Palmer, representing himself as the holder and owner of 
drainage warrants for an amount exceeding $300,000, which he avers are 
entitled to be paid out of the drainage tax claimed by the city, joins the 
city in her opposition. 

Four asylums oppose the same account, asking to be placed thereon 
as legatees of a debt due to the deceased, and by him to them and 
others bequeathed. 

The executors have formally joined issue with the city and Palmer, 
pleading to the jurisdiction of the court, alleging the action to be a real 
one, and next answering that they deny generally and specially each 
and every allegation contained in the oppositions. 


They specially charge: 
That the assessment for drainage, under Acts Nos. 165 of 1858, and 


191 of 1859, contemplated a benefit to be derived before payment of the 
tax, and that no such benefit has accrued ; that the several acts relied 
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upon by the opponents, and specially that creating the Fourth Drain- 
age District, violate the Constitutions of the State, and of the United 
States, in many respects, particularly that they attempt an expropria- 
tion of property without previous indemnity to the owners; that the 
object, or objects of the laws, are not expressed in their titles ; that the 
assessments violate the rule of equality and uniformity of taxation, 
according to value ; that the city has expropriated a portion of the prop- 
erty on which the tax is claimed for street purposes, and has not paid 
for the same, judgment therefor notwithstanding ; that nearly all the 
property on which the tax was assessed has been sold by Irwin; that 
Act 30 of 1871, by fixing a rate of compensation for drainage work, in 
excess of the value thereof, was in violation of the constitutional pro- 
visions protective of vested rights ; that all the drainage work has been 
abandoned in the parish of Orleans ; that the formalities required by 
law have not been fulfilled, and that the judgments are nullities. 

The executors further pleaded the prescription of three, five and 
ten years. 

The executors have not joined issue with the other opponents. 

The oppositions were tried by the lower court. The exception to 
the jurisdiction and the pleas of prescription were overruled. The city 
was recognized as a creditor for $5867 20, as prayed for. The claim for 
city taxes was rejected. The opposition of the asylums was dismissed. 
The Court omitted to pass upon the claim of the city for $358 50, and 
on the opposition of Palmer. With those amendments the account 
was homologated, and the funds were ordered to be distributed ac- 
cordingly. 

From this judgment the executors have appealed. The city and 
Palmer, answering the appeal, pray that the judgment be amended, by 
allowing the city the sum of $358 50. The asylums join in the appeal, 
asking that the judgment be reversed, and that they recover, as prayed 
for, in their opposition. 

We will proceed to pass upon the several demands, in the order in 
which they have been announced. 

I. The exception of the executors to the opposition of the city, as 
judgment creditor, was properly overruled. The Second District Court, 
having probate jurisdiction, and before which the succession of Irwin 
had been opened, could entertain the demand of the city for payment of 
the judgments, which she represented herself as owning against the de- 
ceased, rendered during his lifetime. The law distinctly provides that 
the payment of all debts in money due by successions shall be enforced 
by the Court of Probates, and that the creditor who has obtained judg- 
ment can only be paid concurrently with the other creditors of the suc~ 
cession. C. P. 983, 987; 29 A. 118. 

5 
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The objection that the action of the city is a real one, cf which the 
Second Court could not take cognizance, is not well founded. From the 
exhibits of assessment on property in the Fourth Drainage District, an- 
nexed to the opposition, it appears that the same had been sold by 
Irwin, and, therefore, did not form part of his succession assets. So 
that, to the extent of the amount claimed, as the tax due on that prop- 
erty, the action is clearly not real, and is only for the payment of a 
money judgment. From the exhibit likewise annexed, as regards the 
property in the First Drainage District, it appears that part of it was 
assessed in the name of Irwin, and that the remaining portion was 
assessed in the name of others. There can be no objection to a credi- 
tor—claiming to have a lien, privilege or mortgage recognized by judg- 
ment—asking of the Probate Court the enforcement of the judgment. 
The executors can have no occasion to complain that they are sued be- 
fore the court which has jurisdiction of the mass of the estate of the de- 
ceased, and which is competent to liquidate and satisfy it, by a sale of 
the property, and a distribution of the proceeds among the parties, 
creditors and legatees entitled to the same. By submitting her judg- 
ments for enforcement and payment, the city has acquiesced in the 
jurisdiction of the Court, and is concluded by the judgment on her 
claim. 

II. We think that the pleas of prescription were properly over- 
ruled. The judgments were prescriptible only by ten years from the 
date of rendition. They were rendered in 1873 and 1875, and are not, 
even now, prescribed, the delay required not having yet elapsed. 

III. The record does not contain the judgment first relied upon by 
the city, to claim the drainage tax on property in the First District, for 
$358 50. We are, therefore, unable to pass upon its merits, or regulate 
its effects. 

IV. The second judgment averred by the city is in the transcript. 
It was rendered on the 20th March, 1873. It homologates the assess- 
ment rolls, and is rendered “against the several pieces of property set 
forth or described in such tableau or assessment roll, and the respective 
owners thereof, known and unknown, for the amount or amounts therein 
set forth against said property, or the owners thereof, together with in- 
terest,” etc. T. p. 167. 

It appears that the proceedings anterior and conducive to this judg- 
ment were instituted and carried on to consummation under the pro- 
visions of Act No. 30 of 1871, p. 75, into which it is claimed that the 
enactments of Act No. 57 of 1861, p. 43, were incorporated, so as to be- 
come a component part thereof. 

It is necessary to state that in 1858 the Legislature passed Act 165, 
p. 114, “to provide for leveeing, draining and reclaiming swamp lands 
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in certain portions of the parishes of Orleans and Jefferson;” that in 
1859, this act was amended, (Act 191, p. 152); that in 1861, the General 
Assembly adopted Act No. 57, p. 43, “‘to provide for the collection of 
the assessment for draining,” under acts of March, 1858, and March, 
1859, and that by this act, summary proceedings were authorized, and 
that in 1871, the Legislature passed an Act No. 30, p. 75, “ to provide for 
the drainage of New Orleans.” 

The executors claim that this act did not authorize the proceedings 
in which the judgment pressed was rendered. They charge that the 
act is reticent about the Fourth Drainage District; that it confers no 
authority on the City of New Orleans, either to create that district or to 
levy any tax for drainage purposes on any such district; that it does not 
mention, in the least degree, that the collection of said tax shall be 
made in a summary manner, as is claimed was done; that even if it did, 
those objects are not expressed in its title; that even if they were, the 
effect of the act would not be to embody in it the Act of 1861, which had 
been repealed by Act 51 of 1869, and could not be revived in that 
mode; and they offer further defenses, which we deem unnecessary to 
mention. 

It is to be noticed that Act 30, of 1871, ie entitled, “An Act to pro- 
vide for the drainage of New Orleans,” and was adopted while the Con- 
stitution of 1868 was in force, which provided, (Art. 114): “Every law 
shall express its object or objects in its title.” Under that provision, it 
was legitimate for a law to contemplate several objects, provided they 
were expressed in the title of the act. The Legislature in those days 
frequently availed itself of that privilege, previously unwarranted. 
Where a law, passed while that Constitution was in existence, had a 
title expressive of one object only, the inference which it was lawful to 
draw was that it was not intended to embrace more than the object so 
mentioned. How easy it then was to pass laws against which the de- 
fense of unconstitutionality, on the ground of violation of Art. 114, 
could prove of no avail! 

While commenting upon the propriety of such constitutional rule, 
a writer of distinction said: 

“Great abuses have been found to result from a practice of ancient 
date, of incorporating in the same bill subjects of a very heterogeneous 
nature, resorted to, either for the purpose of surprising the good faith 
of the law-making body, or of enlisting hostile interest in support of 
the proposed acts. To puta stop to this practice, many of the States . 
of the Union have incorporated into their fundamental laws the pro- 
vision necessary to guard against the same.” Sedgwick, on Construc- 
tion, 567 and note. 

“ Titles to Legislative acts have come to possess very great impor- 
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tance by reason of constitutional provisions which not only require that 
they should correctly indicate the purpose of the law, but which ab- 
solutely make the title to control and exclude everything from effect 
and operation, as law, which is incorporated in the body of the act, but 
is not within the purpose indicated by the title.” Cooley, Const. Lim. 
p. 141; Also Walker vs. Caldwell, 4 A. 298. 

“The framers of the Constitution meant to put an end to legisla- 
tion of the vicious character referred to, which was little less than a 
fraud upon the public, and to require that, in every case, the proposed 
measure should stand upon its own merits, and that the Legislature 
should be fairly satisfied of its design, when required to pass upon it.” 
13 Mich. 2 Iowa, 282; 5 N. Y. 293; 7 Md. 151; 24 Ind. 28. 

“It ‘therefore, be assumed as settled, that the purpose of those 
provisions was—/jirst, to prevent hodge-podge or ‘log-rolling’ legisla- 
tion ; second, to prevent surprise or fraud upon the Legislature by 
means of provisions in bills of which the titles gave no intimation, and 
which might, therefore, be overlooked and carelessly and unintention- 
ally adopted ; and third, to fairly apprise the people, through such pub- 
lication of legislative proceedings, as is usually made, of the subjects 
of legislation that are being considered, in order that they may have an 
opportunity of being heard thereon by petition or otherwise, if they — 
shall so desire. The general purpose is accomplished when the law has 
but one object which is fairly indicated in the title.” Cooley, C. L. 
143, 144. 

“The intention is, that the title shall state its object according to 
the understanding of reasonable men.” 5 A. 94; 6 A. 605. 

“A provision, hidden under a mass of verbiage of a statute, relating 
to an object entirely different, is almost inoperative, unless among the 
few whose business it is to read statutes.” 5 A. 94, State vs. Hackett. 

The instances in which acts, or portions of acts, passed in this State, 
in disregard of this constitutional requirement, which is mandatory, are 
not scarce. See 11 A. 722, 736; 5 A. 94, Duverge vs. Salter; 14 A. 7, 
Williams vs, Payson ; 23 A. 720; 21 A. 479; 25 A. 598. 

It is a principle, universally recognized, that laws in derogation of 
common right, are to be strictly construed, and cannot be extended 
beyond their clear and precise import, so as to reach persons, cases or 
things, other than those they legally and specifically embrace. Of this 
character are those laws which are designed to substitute a mode of 
procedure in derogation of the ordinary rules of practice. 12 A. 769; 9 
A. 233. 

An Act of 1848, “to give jurisdiction to the District Courts of New 
Orleans over causes arising under act 3d March, 1819, respecting land- 
lords and tenants,” was held to be unconstitutional. The object of the 
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act was to subject tenants to summary proceedings. This was not ex- 
pressed in the title, which gave no intimation of such provision in its 
contents. Duverge vs. Salter, 5 A. 94, 

An -Act.of 1870, “to provide a revenue, to levy and collect taxes, to 
grant and collect licenses,” etc., contained a section, 57, directing the 
institution of suits before the Third District Court for the Parish of 
Orleans, there to be tried by preference. The Court held that the title, 
being silent on the question of the extension of the jurisdiction of said 
Court, the section was unconstitutional. State vs. Church Wardens, 23 
A. 720. 

An- Act of 1873, “to enforce the payment of taxes due the State, 
providing for the seizure and sale of the property of delinquent taxpay- 
ers, and regulating the proceedings against them and their property and 
tenants,” was considered, as not declaring, in express terms, that a pur- 
chaser would be put in possession, without notice to the delinquent tax- 
payer, and as adopted in reference to the general laws relating to sum- 
mary proceedings in the courts of the State, and as authorizing the 
District Courts to require the necessary legal notice to be issued to the 
party to be ousted, and to dispose of the contest in a summary manner. 
. 27 A. 704. 

In a suit brought by a purchaser, under a tax collector’s title, made 
under the provisions of Act 105 of 1874, the property having been adju- 
dicated under the Act of 1873, the proceeding for possession was by 
rule. This Court affirmed the doctrine in 27th Annual, saying that the 
proceeding authorized is a judicial proceeding, with all its incidents and 
characteristics, and that it must be governed by the general rules appli- 
cable to such proceedings, which, in the absence of any contrary direc- 
tion, are to be commenced by petition and citation. C. P. 170, 171, 
Fischel vs. Mercier, 32 A. 707. This ruling was affirmed in a number 
of cases, not yet reported. 

In Wisner vs. Mayor, 25 A. 598, it was held that, under an act of 
1868, purporting to amend the first section of a statute of 1866, which 
was an act of incorporation, the amendments not being covered by the 
title, are null and void, because of a violation of act 114. 

We will now proceed to apply those principles to the case before 
us. 

It is claimed that the judgment relied upon by the City is a valid 
judgment, binding personally upon Irwin, who was living when it was 
rendered, and that payment of it must be enforced out of the mass of 
his estate, regardless of the manner in which it was, or may still be, 
secured to some extent, by lien on the real estate in the drainage 
district. 

The defense is, that the judgment is, on its face, a nullity, because 
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not preceded by the formalities required by law to serve as a basis for 
the rendition of judgments. 

The act, under which it is claimed that the judgment was rendered, 
is Act 30, of 1871, which incorporates Act 57, of 1861, providing for the 
collection of the assessment for draining, under acts of March, 1858 and 
1859, by certain summary and unusual proceedings. That act of 1871 
is entitled: “An Act to provide for the drainage of New Orleans.” 

The portion of the act relied upon as authorizing the proceedings 
in which the judgment was rendered is Section 9, which relates mainly 
to the duties of the three former Boards of Drainage Commissioners, 
and to those of the Board of Administrators of the City of New Orleans. 
It directs, by Proviso, that said board shall make assessments of two mills 
per superficial foot, in those parts of the three districts, as existing 
under, and created by, the act of March 18th, 1858, and of March 17th, 
1859, and amendments thereto, and on such lands as are brought within 
the protection levees, contemplated by this act, where no assessments 
have been made, and execute and enforce the same, as provided for by 
the several acts of the Legislature creating and regulating said Boards 
of Draining Commissioners. 

The proceedings, in which the judgment asserted by the city was 
rendered, appear to have been conducted under the provisions of the 
act of 1861, which, it is insisted, forms a part of it, by the general refer- 
ence made therein to drainage tax collection laws. No process what- 
ever of the court appears to have been directed to Patrick Irwin, and 
served on him in person or at his domicil. The only notice which is 
claimed was issued, and which is said to be binding on him, is the adver- 
tisement published to announce the deposit of the assessment roll in © 
court, and to make demand of payment. This notice is addressed to 
“ Drainage Taxpayers.” 

If it be true, as is claimed by the city, that by Section 9, of Act 30 
of 1871, the city administrators were authorized to create the Fourth 
Drainage District, as they have done by ordinance, to levy taxes for 
drainage purposes on property within its limits, to deposit plans in the 
mortgage office, and assessment rolls in a District Court, as was author- 
ized to be done by the acts of 1858, 1859 and 1861, in relation to the 
' First, Second and Third Drainage Districts, the delegation of such 
powers or authority was of momentous importance, and the objects in 
view, being of significant magnitude, should have been expressed in the 
title of the act, which is manifestly reticent on the subject. A reading 
of it suggests no other idea than that the Legislature designed to pro- 
vide for the drainage of New Orleans. The article used refers the mind 
to a state or condition of things in existence at the time of the adoption 
of the act, which was: the drainage of New Orleans, as it then was 





NEW ORLEANS, JANUARY, 1881. 


Succession of Irwin. 








organized; and, also, to some additional legislation relative to it. It 
cannot be claimed that the title is expressive of the creation of a new 
drainage district, and still less of the institution of extraordinary pro- 
ceedings to coerce payment of drainage taxes. This last conclusion is 
irresistible, when it is considered that the laws referred to, for the levy 
and enforcement of such taxes, are those creating and regulating the 
Boards of Drainage Commissioners, passed in 1858 and 1859, which are 
silent on the subject of the mode of collection, so much so, that the act 
of 1861 had to be enacted to provide for the unusual and summary pro- 
ceedings which it authorizes. 

If this last act was then deemed essential, and no doubt it was, to 
authorize exceptional and summary proceedings for the collection of 
the tax provided for by the acts of 1858 and 1859, as concerned the three 
districts thereby created, it is manifest that a similar act, or similar pro- 
visions, were likewise indispensable for the purposes, which it is said 
the act of 1871 contemplated. No person of reasonable understanding, 
on reading the title of the act, could have ever suspected that the 
authority claimed had been delegated; no property owner could have 
fairly supposed that the title covered and sanctioned against him sum- 
mary proceedings for the collection of the drainage tax, even if one were 
to be levied. The title is clearly deceptive, and does not express the 
objects which it is insisted it does. 

There being, then, no law providing for the institution of the sum- 
Mary and unusual proceeding, upon which rests the judgment relied 
upon by the city, the unavoidable consequence is, that the tax claimed 
cannot be recovered, and that the judgment asserted is an absolute 
nullity ; and, therefore, that the opposition of the City of New Orleans 
must be rejected. 

This view of the case dispenses us from considering the numerous 
and plausible objections raised by the Executors to show that the judg- 
ment, in any event, could only be one in rem, and in no manner, in per- 
sonam, for a purely real obligation to be satisfied exclusively out of the 
property burdened. 

The opposition of Palmer, which hinges upon that of the city, neces- 
sarily drops with it, as the warrants could be satisfied only out of the 
tax claimed. 

Constitutional amendment of 1874. 

V. The opposition for city taxes was not sustained. The court con- 
sidered that payment of the same had been established. The city has 
asked no amendment of the judgment, which, therefore, must remain 
unaltered. 

VI. The next opposition is that of the asylums. The opponents 
aver that Patrick Irwin has bequeathed a debt due him from St. 
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Jobn’s Church, on Dryades street, in this city, the same to be divided 
equally between the Catholic Bishop of New Orleans for one-half, and 
the Catholic Orphan Asylums of New Orleans for the other half. The 
executors hold that this legacy was revoked by the testator when he re- 
ceived from the Diocese of New Orleans, which owed him the debt, and 
to whom he looked for payment, bonds of the Diocese for the amount 
of the debt, and when he surrendered the original evidences of the debt 
mentioned in the will. It appears that the bonds, amounting to ten 
thousand dollars, were inventoried, and are, in kind, in the hands of the 
executors. 

The Code says, Art. 1691: That a revocation is tacit when it re- 
sults from some other disposition of the testator, or from some act 
which supposes a change of will. It provides further, Art. 1695, that 
a donation inter vivos, or a sale, made by the testator of the whole or a 
part of the thing bequeathed as a legacy, amounts to a revocation of 
the testamentary disposition for all that has been sold or given, even 
though the sale or donation be null, and the thing have returned into 
the possession of the testator, whether by the effects of that nullity or 
by any other means. 

It is clear that, in such cases, the act of the testator, by pariing 
with title to the thing, must be taken as a manifest intention to revoke 
the disposition made of the same thing in his will. 5 Demol. Don., 
2 221. 

When Irwin surrendered the former evidences of his claim, and 
accepted in exchange the bords of his debtor, he did not part with his 
claim. The original obligation remained, and underwent no material 
modification, save in the form of the evidence of the same, 32 A. 826; 
R. C. C. 2190; Pothier Obl., 2 559. 

It may be that in France, owing to the provisions of Art. 1038 C. N., 
which is not to be found in our Code, and, therefore, which was pur- 
posely left out, and which contemplates an alienation by exchange, the 
question might have presented some difficulty to the minds of those 
who might consider that the change of the evidence of a claim is an 
alienation of it, by exchange of itself for itself. 5 Demol., Don., 211, 212; 
4 Troplong, Don., 2095. 

The evidence shows that there are ten Catholic Asylums in the City 
of New Orleans. On the assumption that there are no more, the oppo- 
nents, being four in. number, would be entitled to two-fifths of the 
legacy, but their interest cannot now be adjusted. 

It is, therefore, ordered, adjudged and decreed that, in so far as it 
sustains the opposition of the City of New Orleans, by placing it on the 
account for $5867 20, and dismisses the oppositions of the asylums, the 
judgment appealed from be reversed; that, in so far as it overrules the 














NEW ORLEANS, JANUARY, 1881. 73 


Succession of Irwin. 








exceptions to the jurisdiction and the pleas of prescription, and does not 
allow the claim of the city for $358 50, and for city taxes, and that of 
Palmer, it be affirmed; and proceeding to render such further judgment 
as should have been rendered by the said Court, 

It is ordered, adjudged and decreed that the oppositions of the City 
of New Orleans and of E. C. Palmer be dismissed, and that the opposi- 
tion of the asylums be sustained ; but that as to them the case be re- 
ferred to the Civil District Court for the parish of Orleans, which has 
superseded the late Second District Court, and which has jurisdiction 
over the settlement of the succession of the deceased, for further evi- 
dence on the measure or proportion of interest of the opponents in the 
legacy mentioned; that when such measure or proportion shall have 
been ascertained, the said executors do deliver said legacy to the lega- 
tees thereof in execution of the will of the deceased. 

It is further ordered, that the judgment appealed from, thus 
amended, be affirmed, the costs of appeal and of the lower court, on the 
opposition of, be paid by, the City of New Orleans, and those on the 
opposition of the asylums be paid by the succession. 

Levy, J., absent. 





On APPLICATION FOR REHEARING. 


BrermupEz, C.J. We understand the application for a rehearing 
as claiming that we have committed two manifest errors: 

First, when we said that we did not find in the transcript of appeal 
before us the judgment for the drainage tax on property in the First 
District for $358 50. 

Second, when we ruled that the summary proceedings in which the 
judgment for a similar tax on property in the Fourth District was ob- 
tained for $5867 20, and which it is said constitute part of the objects 
of Act 30 of 1871, were not expressed in the title of that statute. 

1st. We reiterate and affirm that the judgment for $358 50, said to 
have been rendered for the drainage tax in the First District, is not to 
be found in the transcript of appeal made in the succession of Patrick 
Irwin. But we are told in the brief for a rehearing, and for the First time, 
that this judgment and the proceedings upon which it is predicated, are 
to be found in the transcript bearing No. 4338 of the docket of this 
Court; that the judgment and proceedings were introduced in evidence 
in the lower court; and that, concerning them, is to be found at p. 178 of 
the transcript before us the following entry: 

“It is agreed, that the transcript in the Supreme Court of that. 
case, already copied, shall serve in case of appeal.” 

It is to be remarked that neither the title of the case, nor the num- 
ber, nor the date of filing of the transcript alluded to, is given in this 
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entry, and that the numerous and voluminous briefs submitted on the 
merits by the opponents, do not mention that entry, and no where 
specify the title or number of the case in this Court, the transcript 
whereof was to serve in case of appeal. 


The Code of Practice, Art. 585, provides that after an appeal has 
been allowed, and the surety given, the clerk of the court from whose 
judgment the appeal is taken, shall make a transcript of all the proceed- 
ings as well as of all the documents filed in the suit, in order that the 
same be delivered when demanded. In furtherance of the authority 
delegated by law, this Court has adopted rules directing the manner in 
which such transcripts should be prepared for transmission. 


For the purpose of lessening costs and expediting business, this 
Court has thought itself justified in abstaining from a too rigid enforce- 
ment of the law, and of those rules, by tolerating a moderate relaxation 
in permitting parties to eliminate from the transcript useless and 
cumbersome documents and papers, and to dispense from incorporating 
into it the record of cases introduced in evidence in the lower court, 
when there exist transcripts of the same in this Court; but such sanc- 
tion has always been treated as confined within reasonable limits, and 
as one which, in practice, was to be used with discretion. The actual 
Court, for the greater relief of litigants, has itself authorized such con- 
sents, saying that it would be uselessly, nay, injuriously onerous, to re- 
quire a new complete transcript of the whole voluminous record of the 
lower court, when large portions of the same are on file in this Court, 
82 A. 563; but we have subsequently announced that parties venturing 
to try their cases on transcripts KNowN to be defective, did so at their 
risk and peril. Bacas vs. Smith, not yet reported, 


It is the jurisprudence of this Court, on this subject, that where, by 
agreement, the parties have the right to refer in the Supreme Court to 
a record already filed therein, offered in evidence below, and which is 
not embodied in the transcript, and where reference is made, neither to 
the title nor to the number of such record, this Court will not assume 
the inconvenience and make it their duty to hunt up among its archives 
for records to which allusion may have been made, nor to tax its 
memory with appeals previously decided. Such defects cannot be 
remedied on applications for a rehearing. 10 L. 514; 9 A. 292; 14 A. 67. 
Had counsel seasonably and properly made reference here to the 
transcript alluded to in the “stipulation ” entered into in the lower court 
in general language, the unpleasant consequence which has followed 
would have been easily avoided. For such omissions and results 
parties litigant have none to blame but themselves. 


The executors insist, in their brief filed in answer to the applica- 
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tion for a rehearing, upon the enforcement of those rules of practice, 
and thus leave us no discretion on the subject. 

2d. We have held that the title of an act, entitled “‘ An Act relative 
to the drainage of New Orleans,” was not expressive of summary pro- 
ceedings for the levy and collection of the drainage tax claimed, and, 
therefore, that such proceedings, in which the judgment relied upon was 
rendered, being unauthorized by law, were nullities, and that the judg- 
ment itself was, therefore, of no binding force and effect. 

We found in the body of the act no authority for the creation by 


the Council of New Orleans of a new drainage district, and encountered 


none but the vaguest mention for the making of assessments, for the 
execution and enforcement of the same, on property not situated in 
the original three districts. 

It is insisted, however, that by section 9 of that act (No. 30 of 
1871), the city administrators were authorized to make assessments on 
such lands as were brought within the protection levees contemplated 
by the act, where no assessments had been made, and to execute and 
enforce the same, as provided for by the several acts of the Legisla- 
ture creating and regulating the Board of Drainage Commissioners. 

It is true that the tenor of the act is to that effect. It is possible, 
nay probable, that the desire, the intention, was to engraft upon the act 
of 1871 the provisions of the act of 1861, which was passed for the very 
purpose of authorizing summary proceedings for the collection of drain- 
age taxes, assessed under the acts of 1858 and 1859; but it is patent that 
the desire was not realized, that the intention was not expressed, and 
that the deficiency cannot be supplied by judicial action. The acts to 


which reference is made by the 9th section, are the two last acts, which - 


are the only acts “ creating and regulating the Board of Drainage Com- 
missioners.” The reference is not levelled at and does not, in terms, 
propose to include the act of 1861 (No. 57), which is not an act creating 
and regulating those boards, but which is an act to provide for the col- 
lection of drainage assessments under the acts of 1858 and 1859. It 
was adopted for the express purpose of providing for exceptional reme- 
dies previously unknown to the law. 

But, had the Act of 1871, instead of the surreptitious reference 
which it vaguely makes, boldly embodied, mutatis mutandis, the solitary 
and lengthy section of the act of 1861, it could not be justly claimed 
that such portion of it, an important and vital element or object, was 
germane to the subject matter in view, as is announced in the title. 

Where the power to levy a tax is conferred, the power of collecting 
it, being germane, follows, but that power does not necessarily include 
the right to have recourse, for the purpose of collection, to summary 
proceedings of unusual harshness and rigor. It only implies a right to 








































! 
| 





76 SUPREME COURT OF LOUISIANA, 


Succession of Irwin, 








resort to ordinary process. The complaint is against the summary 
character of the proceedings. 
The constitutional provisions, Federal and State, which guarantee 


due process of law to every citizen for pleading and impleading, secures to 


litigants the unconditional and absolute right of a legal notice and trial 
before judgment, however given, provided it be authorized by a valid 
statute. The forms of such notice are determined, as a rule, by the 
general laws, but, as an exception, by the special laws of the land. 

Had the judgment insisted upon been obtained in the regular course 
of ordinary proceedings, no complaint from the defendants, in the pro- 
cess, could be entertained on the question of form; but as it was pro- 
cured in the irregular course of exceptional proceedings, the question 
arose, and was determined, whether such proceedings were authorized 
and sanctioned by a valid statute. 

An author of recognized distinction says: . 

“It is a well settled and wholesome rule, that statutes authorizing 
summary proceedings, and by which extraordinary powers are given to 
courts, or officers of justice, are to be strictly construed;” * * “that 
all statutes conferring special ministerial authority, by which any man’s 
estate may be affected, must be strictly construed.” Sedg,...x, 274, 275, 
800, 302. 

Long since, the jurisprudence of this State has settled, that laws 
substituting a fictitious or constructive citation to that which is required 
by the general law, and which is the essential sine qua non foundation 
for the validity of judicial proceedings, are in derogation of common 
right, and must receive a rigid construction. H. D. 785; 7 A. 76; 8 A. 


. 19; 9 A. 368; 13 A. 268; 14 A. 658; 8 A. 365; 9 A. 233; 10 A. 764, 767; 


8 N. 8. 325; 11 A. 3388; 12 A. 751; 13 A. 455. 

It is perfectly true, that the forms of a citation and of judicial pro- 
ceedings fluctuate with the legislative will, and are entirely within its 
control and discretion. The usual form of proceedings resorted to is 
the rule, while the unusual form is the exception. Exceptions to the 
ordinary forms have been made, and properly, too, for the prompt liqui- 
dation and enforcement of certain claims, prominent among which are 
those due the State, and those due municipal corporations ; but such 
exceptions are unequivocally provided by valid special legislation, 
announced in titles expressive of the same. Theactof 1861 itself, under 
which the drainage tax for the First District is claimed to have been 
reduced to judgment, is an illustration of such special legislation for the 
collection of drainage taxes assessed on property in the drainage dis- 
tricts in existence at its passage ; although it has been mooted whether 
its title is expressive of the summary proceedings for which it provides. 

Whether the formalities mentioned in the Act of 1861 were or not 
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complied with, is a question with which we have not dealt, for the rea- 
son that such compliance was immaterial, inasmuch as we thought that 
the existence of this portion, or object of the act, was not expressed, or 
even indicated in the title, which seems to contemplate but one object— 
“the drainage of New Orleans.” 

Whatever may be encountered in the body of the Act of 1871, rela- 
tive to summary proceedings for the collection of the drainage tax 
sought to be recovered as against property in the Fourth Drainage 
District, must be considered as unwritten, and, therefore, as not justifi- 
catory of the proceedings instituted as a basis for the judgment de- 
clared upon, which is, consequently, an absolute nullity, and not sus- 
ceptible of enforcement. Non observatd formd, infertur adnullatio actus. 
2 Just. 388; Dwarris, 611. 

While considering the meaning of the title of the Act of 1871, we 
took occasion to subject the language used to a slight, and, perhaps, 
immaterial, verbal criticism, declaring that we thought we found in it a 
reference to a definite, and not to an indefinite drainage of New Or- 
leans, viz: that in existence at the date of its passage; deeming that, in 
so saying, we were, as we are, supported by the nature of the contents 
of the law. In doing so, we do not perceive that we have transgressed 
the recognized rules by which the import of human language is tested 
in order to be correctly measured and properly comprehended ; but, 
even if we were mistaken—philologists will differ—the error is of no 
practical moment, as the emphasis or accentuation complained of does 
not necessarily enter in the determination of the question passed upon. 

We attach no importance to the argument advanced for the first 
time in the brief, on the application for a rehearing, that the Act of 1871 
became in 1874, by the constitutional amendment of that year, part of 
the State organic law. If that were so, and on that question we express 
no opinion, its incorporation at that time in the Constitution could no 
more have a retroactive effect than could be claimed for statutory 
legislation. 

The general doctrine is, that constitutions are to be expounded in 
the same way and according to the same rules as statutes. Bishop on 
St. Cr. 392; 7 Md. 135; 5 Ind. 557 ; 5 Md. 337. 

The general rules of interpretation are the same, whether applied to 
statutes or constitutions. Sedgwick, Constr. 19. 

We are aware of no reasons applicable to ordinary legislation which 
do not upon this point apply equally well to constitutions. Cooley on 
Const. Lim. 63; 3 Ind. 258; 21 N. Y. 12; 10 0., N.S. 588. 

This principle is not only applicable to legislative acts, but to State 
constitutions. Wade on Retroactive Laws, 2 37, 38, and authorities in 
note. 
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If the Act of 1871 was embodied in the Constitution, in 1874, and then 
acquired vitality, the inference necessarily is, that previous to such in- 
corporation, it was a lifeless form, as far as it provided for summary 
proceedings for the collection of the tax in the Fourth District. It could 
operate prospectively only, and could not affect, so as to vivify and vali- 
date a judgment previously rendered, and which was a nullity. The 
Constitution of 1868, article 110, provided distinctly against the adoption 
of retroactive laws ; and it cannot be supposed that the constitutional 
amendment of 1874 was designed to act retrospectively in contravention 
of the rule thus prescribed. When so saying, we do not wish to be under- 
stood as meaning that a constitution cannot validly contain retroactive 
provisions which do not impair the obligations of contracts. 

Last. The proposition lightly advanced, that the rights of the 
other opponent, Palmer, as a warrant holder, have been impaired by 
our judgment, can hardly be considered asa serious one. He has not 
verified by proof his averments of fact, and has no foundation upon 
which to stand. The constitutional prohibition against the passage of 
laws impairing the obligations of contracts is no protection for him. 
He has shown no contract, no interest in any contract; has shown no 
impairment of the obligations of any contract in which he may claim to 
be concerned. If warrants have been issued by a municipal corporation, 
or otherwise, under a State law, which is pronounced by the State judi- 
ciary as unconstitutional under the State Constitution, parties who 
have dealt in such securities have done so at their risk and expense, and 
must stand the consequences of their acts. 

To declare otherwise than we have, would be to eliminate the con- 
stitutional safeguards which were so providently secured, against im- 
proper legislation, for the administration of law, justice, and equity, for 
the protection of the rights and prerogatives of the people against op- 
pression by the few. We think that we have discharged our duty, and 
we are unwilling to change our views and our decree. Acting otherwise, 
would be doing an arbitrary act. 

Rehearing refused. 
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No. 8102. 
B. SaLoy ET AL. vs. City or NEw ORLEANS. 


The City of New Orleans cannot be compelled to accept ten mills in fall payment of the city 
taxes of 1880, under the limitation fixed by Article 209 of the Constitution of 1879. 

The power of taxation possessed by said City is not confined to that granted by that Consti- 
tution. J 

Her power of taxation required to meet her aatecedent contract obligations, is not derived 
from, or controlled by, the State Constitution. It was derived from valid legislative 
authority existing at the time of such contracts, which formed part of them, and, there- 
fore, rights acquired under them are protected by the Constitution of the United 
States, independently of the will of the State. 

It was not the intention of the Constitution of 1879 to deprive the City of the right to apply 
such portion of the ten mills to the support of the city government as might be neces- 
sary, and thereby throw her into a state of anarchy. 

The Decision in Shields vs. Pipes, 31 An. 765, a parallel case, commented upon and affirmed. 

The Constitution, laws and treaties of the United States are as much part of the laws of 
every State as its own local laws and Constitution, and the duty of this Court is to admin- 
ister all the laws of the land, those of the United States as well as those of the State of 
Louisiana. 

There exists a wholesome comity between the highest Federal tribunal and the highest Courts 
of the several States, under which the former accepts as binding upon it the construction 
placed by the latter upon their own Constitutions and statutes; and it is justly due that 
the latter should pay equal regard to the adjudications of the former. 

In all questions involving the meaning and effect of the Federal Constitution, the Supreme 
Court of the United States is the final arbiter, whose Decisions this Court must accept 
as the highest authority. 

The Supreme Court of the United States, in the recent case of Meriweather, Receiver of 
Memphis, vs. Garrett et al., has not reversed or modified the principles previously recog- 
nized in repeated Decisions, that where a statute authorized a municipal corporation to 
issue bonds and to exercise the power of taxation to pay them, and persons bought said 
bonds, this power of taxation is part of the contract and cannot be withdrawn until the 
bonds are paid, This Decision in the Memphis case closely examined. 

Condemnation of the theory, that taxes levied under the Mandamus of a Court constitute 
judicial taxation. 

An Exception to the right of Defendant to reconvene, sli1'1 be urged in limine. 

A party cannot take the chances of a decision in his favor on a voluntary submission of the 
merits of the cause, and then escape the effect of an adverse judgment upon such a plea. 


| ee trom the Civil District Court, parish of Orleans. Tissot, 
J. 





R. H. Marr for Plaintiffs and Appellees. 


First—By former laws municipal taxes, of the City of New Orleans, were “due and payable" 
from and after certain fixed dates: they were “‘exigible’’ only from and after certain fixed, 
subsequent dates. Act of 1870, Ex. Sess., No.7, p. 39, sections 18, 21; Act of 1871, No. 
48, p. 147, section 9; Act of 1874, No. 41, p. 78. 

Second—Taxes due the City of New Orleans bore interest only from and after the date at 
which they were “ exigible,” not from the date at which they were ‘ due and payable.” 
Act of 1871, p. 147, section 9. 

Third—Act No. 41, of 1874, changed the date at which City taxes became ‘‘exigible.” It 
thereby repealed section 9, of Act No. 48, of 1871, which allowed ten per cent. interest 

from and after the 3!st July. 
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Fourth—The Constitution of 1879, Articles 210, 211, 218, abrogated all laws authorizing suits 
for taxes; and made all taxes “‘ collectible,” that is, “‘due and payable,’’ in the year in 
which they are assessed. They are “ exigible” only from and after the expiration of the 
year; and they cannot bear interest from a date anterior to that at which they are made 
“exigible.” Act of 1880, No. 77, sections 6, 9, 

Fifth—In a suit between the taxpayer and the City, the rights of antecedent contract obligees 
cannot be set up vicariously; and they cannot be passed upon by the Court. Gilman vs. 
City of Sheboygan, 2 Black, 513. 

Sixth—No tax can be levied or collected independently of the will of the State; or otherwise 
than under the authority of the law-making power. Meriwether vs. Garrett, the Mem- 
phis case, and authorities cited by the Court. 

Seventh—Municipal Corporations are mere creatures of the State ; and the taxing power con- 
ferred on them may be abridged, or withdrawn entirely, by the Legislature, at its will and 
pleasure, at any time. Same case and authorities. 

Eighth—Taxes levied by a Municipal Corporation, under valid legislative authority, existing 
and in force at the date of its antecedent contract obligations, may be altered, or post- 
poned, or released, by the Legislature, at its will and pleasure, at any time before they are 
enforced. Same case and authorities. 

Ninth—The Constitution is the highest act of law-making power in the State; and it is law 
throughout the State, in all the departments and subdivisions of the State. 


B. R. Forman and J. B. Eustis on the same side. 


Sami. P. Blanc, Assistant City Attorney, for Defendant and Appellant. 


First—That Art. 209 is prospective in operation, and does not, therefore, affect the levy of 
fifteen mills, made December 23rd, 1879, for City taxes of 1880. 

Second—That it was lawful and the duty of the Council to prepare its budgets of expendi- 
tures and receipts, and to levy taxes in December, 1879, for the “‘ ensuing year." 

Third—That the adoption of the budgets and levy of the taxes, December 23rd, 1879, consti- 
tuted an appropriation of the latter to the items of the detailed expenses from that 
moment ; and from the same time created and fixed an obligation on the taxpayers to pay 
the taxes assessed and levied for 1880. 

Fourth—That, if the ten mills limitation of Art. 209 applies to taxes of 1880, the entire amount 
must be given the City expenses before devoting any part thereof to the payment of ante- 
rior debt contracts. 

Fifth—That if the ten mills are required for City expenses, debt contracts existing before the 
limitation was imposed, must be paid from a levy in excess of the ten mills, where such 
contracts require the levy of taxes and are protected by the Constitution of the United 
States. 

Sixth—That, as ten mills were requited for City expenses and five mills for the bonded and 
other contracts, the entire levy of fifteen mills must be maintained. 

Seventh—That nothing in the Constitution, nor in Act No. 77, of 1880, require the abolition of 
the assessment of 1879 for City taxation. 

Eighth—That Act No. 77, of 1880, does not regulate or apply to the collection of City taxes. 

Ninth—That, if the terms of Act 77 could be regarded as including the City, the act would, to 
that extent, be unconstitutional: 1st, because it would contain more than one object, and 
because that object is not set forth in the title; 2nd, because it would be contrary to Act 
47, as a local law enacted without notice ; 3rd, because it would postpone the payment of 
taxes and the assessment, contrary to commands of Arts. 46 and 212, and would thus im- 
pair the obligations of contracts, contrary to the Constitution of the United States. 


The opinion of the Court was delivered by 
Topp, J. The plaintiffs, residents and taxpayers of the City of New 
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Orleans, seek by this suit to compel the city, through its proper officer, 
to receive, in full discharge of their taxes, ten mills on the dollar of the 
valuation put on their property for the purposes of State taxation for 
the year 1880, and to have declared illegal, null and void, the assessment 
by the city, in 1879, for municipal taxation for the year 1880, at the rate 
of fifteen mills, as violative of the Constitution of 1879, and the limita- 
tion therein declared. 

The city, in its answer, asserts its right to collect the taxes levied 
under the assessment made in December, 1879, at the rate of fifteen 
mills on the dollar, and that the taxes thus levied include: 

Ist. The interest tax on the bonded debt of the city, under the act 
and ordinances known as the premium bond plan. 

2d. The tax imposed for the maintenance of the schools. 

3d. The tax for municipal purposes, such as police, lighting, im- 
provements, salaries, repairs, care of insane, and generally for the sup- 
port and administration of the city government. 

It was further averred that the taxes were levied with reference to 
budgets of receipts and expenses duly prepared, under ordinances men- 
tioned, adopted pursuant to the city charter, and amendments thereto, 
which ordinances were complete and in full force from and after the 
23d of December, 1879. It was denied that the said assessment, and 
the taxes assessed, were affected by any article of the Constitution of 
1879, or by any act of the Legislature passed subsequent to its adop- 
tion, relied on as supporting the pretensions of the plaintiffs. And it was 
averred that if any article of the State Constitution, or any legislative 
act, could be construed as destroying said assessment, or reducing said 
fifteen mill tax, it was violative of the Constitution of the United States, 
forbidding the passage of any law impairing the obligation of contracts. 

Finally, it was alleged that, for the necessary expenses of adminis- 
tering the city government, a tax of at least ten mills was required, and 
that the balance of the tax, five mills, though insufficient for the pur- 
pose, was necessary for the support of the schools and the interest 
on the bonded debt. 

Judgment was prayed for in reconvention in favor of the city 
against each of the plaintiffs for the amount of taxes assessed against 
them respectively, under the assessment of 1879, with costs and inter- 
est, which several amounts are specifically set forth in the answer. 

Judgment was rendered by the lower court, prohibiting the collec- 
tion of a greater tax than ten mills, and annulling the assessment be- 
yond that rate. 

From this judgment the city has appealed, and the plaintiffs have 
asked an amendment of the judgment, declaring the entire assessment 
null and void. 

6 
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The conclusions we have arrived at after a thorough review of the 
issues presented by the record, dispense us from the necessity of con- 
sidering and discussing seriatim the several interesting constitutional 
questions involved. The main question presented is whether the city 
authorities can be compelled to accept ten mills in full payment of the 
city’s taxes for 1880. 

This question is not altogether a new one. In the case of the State 
ex rel. Lucas E. Moore vs. City, this same tax of fifteen mil's, which had 
then been levied by the city, was under consideration, and the issue 
presented in that case with reference to this tax was substantially the 
same now before us. 

In that case as in this the limitation embraced in article 209 of the 
Constitution of 1879, was relied on as a bar to the levy by the city of a 
tax for any purpose exceeding ten mills; and we were asked, in case we 
should decide that the bonds sued on in that case constituted a valid 
contract, entitling the holders of them to the tax stipulated thereby, to 
restrain the city within the limit of ten mills, and to compel her to ap- 
propriate out of the ten mills so much as might be necessary to satisfy 
the claim of the creditor. This we refused to do. The reasons for 
that refusal were stated in the decision, which were in substance, that 
the necessary expenses of the city government should be paid out of 
the taxes levied; that such was the intent of the Constitution, and we 
declined to say what were the necessary expenses of such administra- 
tion, for the reason that the determination of this question was a legis- 
lative and not a judicial function, and that neither the Constitution, 
apart from the ten mill limitation, nor any law of the State, had defined 
and fixed the measure of such expenses. And we further declared that 
if we should compel the five mills to be levied by the terms of the ¢éon- 
tract for the payment of the interest on these bonds, to be taken out 
of the ten mills, we would then judicially limit the necessary expenses 
of the city to five mills. That on the same principle this or another 
court might direct the remaining five mills to be applied to the satisfac- 
tion of other contract obligations, and the city would thus be deprived 
of all means whatever for the support of its government, and the 
corporation thereby practically destroyed, and the inhabitants of the 
city remitted to anarchy and chaos; results which, it is self-evident, the 
framers of the Constitution never contemplated, and which the very 
terms of the instrument show were never intended. 

We, therefore, decided in the plainest terms, that we could not and 
would not interfere with the discretion of the municipal legislature in 
determining the amount required for the necessary expenses of the city 
government, and in appropriating thereto a sufficient amount of its 
revenues derived from taxation not exceeding ten mills. 
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We further held that the power and duty of the city to levy the tax 
demanded in that case were derived, not from the Constitution of 1879, 
but from antecedent legislative authority, validly conferred, entering 
into and forming part of a contract so protected by the Constitution of 
the United States, that it could not be revoked or impaired, but would 
continue to exist independently of the State Constitution, and even had 
that Constitution forbidden the levying of any tax whatever to pay the 
debt. 
With these views we maintained the levy of the tax, though in ex- 
cess of the ten mills already appropriated to the support of the city 
government. In doing so, we recognized the perfect liberty of the city 
authorities to reduce the estimate of expenses and the appropriations 
therefor, but expressly disclaimed any authority to compel them to 
do so. 

The record in the present case shows that the city government has 
not altered its budget in this respect. On the contrary, it abounds with 
evidence to show that no reduction could be made, and that the appro- 
priations made are even inadequate for an efficient administration of 
the government. 

When, therefore, the plaintiffs herein ask us to compel the city to 
accept ten mills in full settlement of their taxes, it is clear that they de- 
mand we should do one of two things, viz: either to remit the five mill 
tax ordered to be levied in the Lucas E. Moore case, and the two mill 
tax levied under the judgment of the Circuit Court of the United States, 
or to reduce the tax levied for the expenses of the city government 
down to three mills. 

The first, it is plain, we could not do, because the judgment in the 
Moore case is final, and not open to recall, and the judgment of the 
U. 8S. Circuit Court is not subject to our control. 

To grant the alternative demand, and confine, by the authority of 
our decree, the city expenses to three mills, would involve the reversal 
of the opinion in the Moore case upon a point in which there was no 
express dissent on the part of any member of this Court, that is, touch- 
ing the authority of this Court to control the discretion of the City 
Council in relation to the amount required to defray the expenses of the 
city government. 

With the questions determined in the case referred to, we have 
nothing to do in this case, save and except with the construction of arti- 
cle 209 of the present Constitution of the State. No question has ever im- 
pressed us with a graver sense of responsibility, growing out of the 
magnitude of the interests which its determination involves, and we 
have, therefore, welcomed the opportunity of a further consideration 
touching the proper effect and construction of the article in question, 

















84 SUPREME COURT OF LOUISIANA, 


Saloy et al. vs. City of New Orleans. 








and after listening with profound attention to the ablearguments of the 
learned counsel have, with great deliberation, reviewed and reconsidered 
the entire subject. 

If the power of taxation possessed by the City of New Orleans was 
confined to that granted by the Constitution of 1879, the question pre- 
sented would be free from difficulty. But, as already indicated, the 
power of taxation required to meet the antecedent contract obligations 
of the city is not derived from and controlled by that Constitution. It 
was derived from valid legislative authority existing, or created at the 
time of such contracts, entering into and forming part of those contracts, 
and incapable of being affected or destroyed by any action of the State, 
without violating that clause of the Federal Constitution which forbids 
any such State action as would impair the obligation of contracts. 


This constitutional inhibition is the paramount law of the land on. 


this subject, to which the State government, in all its departments, and 
all subordinate authorities within the State, must conform, and against 
which the fundamental law of the State, declared in its Constitution, is 
as powerless and ineffective as the enactments of a legislature or the 
ordinances of a municipal corporation. 

The Supreme Court of the United States, recently and correctly, de- 
clared: “Itis a fundamental principle in our system of complex national 
polity, that the Constitution, laws and treaties of the United States are 
as much part of the laws of every State as its own local laws and Con- 
stitution.” 100 U.S. 584. 

Although we are the creatures of the Constitution of the State, the 
judicial trust confided to us embraces a faithful administration of all 
the laws of the land ; and our duty, as well as our solemn oaths, bind 
us to obey equally the Constitution of the United States and the Consti- 
tution of the State. 

We deem it useless to cite authorities to sustain these propositions. 
It will be conceded that such is the settled jurisprudence of the Supreme 
Court of the United States, which has been followed and adopted by the 
courts of every other State in the Union. 

We have not overlooked the appeal made to us, to disregard and 
override the interpretation which has been placed upon the Constitution 
of the United States by the Supreme Court of the United States, not in 
a single decision, but by a long series of decisions, stretching back to 
the days of Chief Justice Marshall, and sanctified by the concurrence of 
judges representing every school of constitutional construction. To 
this appeal we are bound to close our ears. Between the highest Federal 
tribunal and the highest courts of the several States there exists a 
wholesome comity, under which the Federal courts accept, as binding 
upon them, the construction placed by the supreme tribunals of the 
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States upon their own constitutions and statutes ; and, per contra, it is 
justly due that the State courts should pay equal regard to the adjudi- 
cations of the Federal Supreme Court upon the Federal Constitution. 

The States are deeply interested in the preservation of this comity, 
because, while the Federal Supreme Court, in the exercise of its appel- 
late jurisdiction, can enforce its construction of the Federal Constitution 
and laws, even in defiance of the State courts, the latter have only the 
principle of voluntary comity to depend on, in order to secure the per- 
formance of the correlative duty of the Federal courts. 

We, by no means, bind ourselves to a slavish adherence to Federal 
authority, if such should sanction flagrant usurpations repugnant to our 
consciences ; but we find no difficulty of this kind in our way in the mat- 
ter now under consideration. 

From this it appears that the City of New Orleans possesses powers 
of taxation derived from entirely different sources, viz.: 

First. The power to levy a tax not exceeding ten mills, derived from 
and entirely controlled by the State Constitution of 1879. 

Second. The power to levy taxes to satisfy its antecedent contract 
obligations, derived from valid legislative authority existing at the date 
of the contracts, incorporated therein, and protected and continued in 
force, independently of the will of the State, by the Constitution of the 
United States. 

When, therefore, as in the Folsom case, a creditor of the city, enti- 
tled to the tax claimed under the law as it existed when his debt origi- 
nated, but whose rights were not founded on a contract, and, therefore, 
not protected by the Constitution of the United States, appeared before 
us demanding a mandamus to compel the city to levy a tax in excess 
of ten mills, we pointed to the Constitution of 1879, and said to him: 
“That Constitution has destroyed your right; it had the power to destroy 
it, because, not being based on a contract, it was not protected by the 
Constitution of the United States. We can give you no relief.” 

But when, as in the Moore case, a contract creditor of the city de- 
manded a tax guaranteed by his contract, we looked at his rights as 
fixed by the contract, and said : “This right is protected in its integrity 
by the Constitution of the United States; it exists, and must be enforced 
without regard to any provision of the State Constitution of 1879, and 
we must, therefore, grant him the relief asked.” 

Whatever else may be said of these decisions, it must be admitted 
that, thus far, they are not inconsistent. 

It is claimed, however, that as we declared in the Folsom case, that 
the provision of the State Constitution must have effect against all 
rights not protected by the Constitution of the United States, therefore 
it must have effect to reduce, or, if need be, destroy the right of the city 
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to pay its necessary administration expenses out of its tax revenue, 
such right not being within the protection of the Constitution of the 
United States. 

To this we answer : 

1st. The text of the decisions in both the Moore and Folsom cascs 
shows that those dicta were applied to rights claimed against the City 
of New Orleans outside of and béyond the limitation imposed by the 
Constitution of 1879, and not to rights claimed by the city under and 
within those limitations. 

2d. If it were true that the rights of contract creditors and of the 
city were both controlled by the ten mills limitation of the Constitution 
of 1879, and were, therefore, exclusive of each other, so that they could 
not co-exist, it might logically follow, that the allowance out of the ten 
mills of a certain portion to contract creditors, would operate to reduce 
to that extent the amount allowed for the expenses of the city govern- 
ment. We have, however, shown that such is not the case. That the 
rights of contract creditors are not controlled by that limitation, and 
are not based on the Constitution of 1879, nor derived therefrom; that 
the allowance of the tax required to meet the demands of these creditors, 
does not, necessarily, come out of the ten mills authorized by the Con- 
stitution, and does not, therefore, exclude or conflict with the require- 
ments of the city for her necessary alimony; and that even if the city 
should be allowed the whole ten mills for the support of her govern- 
ment, it would not destroy or affect the right of contract creditors to 
claim the additional tax necessary for the satisfaction of their debts. 

3d. We held that it was not the intention of the Constitution, in 
any event, to deprive the city of the right to apply such portion of the 
ten mills to the support of the city government as might be found 
necessary by the municipal legislature in the exercise of the discretion 
confided to it. Such a proposition seems to us almost too clear for ar- 
gument. It is only necessary to refer to the objects intended to be 
accomplished and the purposes to be carried out by a municipal cor- 
poration, to make it apparent to every one. 

The object of the creation of such a corporation is solely to promote 
the well-being of the citizens who are subject to it. Its charter contem- 
plates and provides for all measures that are necessary to promote this 
great end, such as a proper police for the establishment of public 
order, suppression of crime and the administration of justice, the con- 
struction and maintenance of wharves and public works for the pur- 


poses of commerce, drainage, and all other sanitary provisions to 


ensure the public health, the lighting of the streets and the extinguish- 
ment of fires, and all other measures conducive to the security of life 
and property, and promotion of the welfare and prosperity of the 
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people. Judge Dillon has more clearly and fully defined these objects 
when he says: 

“ Municipal corporations are instituted by the supreme authority of 
the State for the public good. They exercise, by delegation from the 
Legislature, a portion of the sovereign power. The main object of their 
creation is to act as administrative agencies for the State, and to pro- 
vide for the police and local government of designated civil divisions of 
its territory. To this end they are invested with governmental powers 
and charged with civil, political and municipal duties. To enable them, 
beneficially, to exercise these powers and discharge their duties, they 
are clothed with the authority to raise revenues by taxation and in 
other modes, as by fines and penalties. The revenue of the public cor- 
poration is the essential means by which it is enabled to perform its 
appointed work. Deprived of its regular and adequate supply of 
revenue, such a corporation is practically destroyed and the very ends 
of its creation thwarted.” 

Dillon, Mun. Cor., 64. 

When we apply these principles to a great commercial metropolis, 
like the City of New Orleans, with its hundreds of thousands of inhabi- 
tants and its varied interests, how these objects rise in importance and 
these great and benign purposes of city charters and municipal corpora- 
tions swell in magnitude! It was to subserve these great interests and 
purposes, and not merely to pay debts, that public corporations are 
established. To carry out these objects the power of taxation is essen- 
tial. Without such power and the revenue it supplies the corporation 
dies. Unless its existence is insured and its capacities and resources 
kept alive, it cannot pay its debts. Thus, the first and paramount con- 
sideration, both as relates to the inhabitants of a city and its creditors, 
is the proper alimony for its support. 

The idea that a limitation of municipal taxation could ever exclude 
the application of its revenues to an extent necessary to the adminis- 
tration of its government, is entirely unsupported by authority. Nor 
is ita new question in the jurisprudence of this State. This precise 
issue was presented and passed on in the case of Shields vs. Pipes, 31 
A. 765. 

The facts of that case were substantially as follows: 

Under a law of the State, passed in 1869, one Peter Young was 
entitled to a special tax to pay a judgment recovered by him against the 
parish of Concordia. Subsequently the Legislature passed Act No. 96 
of 1877. The 103d section of this act provided “that no parish tax 
* * * shall, for any one year, for all purposes, exceed the rate of one 
per cent. on the assessed value ; and no judgment tax shall be levied 
beyond the above limit; the intent thereof being to limit parochial taxa- 
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tion throughout the State to a minimum of one per cent., and to repeal 
all general laws authorizing the levy of a special judgment tax.” 

It will not be disputed that the power of the Legislature to reduce 
and limit the alimony of a parish or municipal corporation is as com- 
plete as that of a constitutional convention. It will be admitted, too, 
that the language of the legislative act above quoted is much stronger 
and more explicit in confining all power of taxation, whether for 
parochial alimony or for judgment taxes, within the limit of ten mills, than 
is the language of article 209 of the Constitution. 

Notwithstanding this act, the police jury levied a tax of ten mills for 
parochial expenses, and levied an additional tax of more than ten mills 
to pay judgments. 

The tax collector was proceeding to collect these taxes, when Shields, 
a taxpayer, alleging that the ordinance in question and proceedings of 
the tax collector were illegal, because violative of the statute referred 
to, that he had tendered to the tax collector ten mills in payment of 
his taxes, and that there was no authority for the tax collector to de- 
mand more for any purpose, prayed for an injunction to prevent the 
tax collector from collecting any additional tax beyond the ten mills. 

To this the tax collector responded: 

1. That the tax of ten mills is not more than sufficient to pay the 
current expenses of the parish. 

2. That the Act of 1869 was in force at the time the judgment was 
rendered. 

3. That the Act of 1877 is unconstitutional and without effect as 
to the tax levied to pay the judgment. 

Thus the parallel between that case and this is complete. 

This Court in that case quoted the article of the Constitution of 
the United States prohibiting a State from impairing the obligation of 
a contract, and the article of the State Constitution protecting vested 
rights, and said : “ To apply the Act of 1877 to these pre-existing judg- 
ments and the vested rights resulting from them, would be to violate 
the letter and spirit of these constitutional provisions;” and it there- 
fore held, as we held in the Moore case, with respect to contract cred- 
itors, that the judgment creditors were entitled to their tax. 

But did the Court say, as we are asked to say in this case, that the 
judgment tax must be paid out of the ten mills to which parochial taxa- 
tion was limited by the Act of 1877, and that act must have its effect 
upon and against the right of the parish to provide for its current 
expenses? Not so. 

Mr. Justice Marr, as the organ of an unanimous Court, in his able 
and elaborate opinion, said : 

“ At the time when these judgments were rendered, the only means 
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of enforcing the judgment was that prescribed by the Act of 1869. When 
the Legislature subsequently repealed all general laws authorizing the 
levy of a special judgment tax, and fixed the maximum of parochial 
taxation at ten mills, a rate which it was admitted, in this case, was not 
more than sufficient to pay current expenses of the parish, it either 
intended that this law should apply only to judgments rendered in 
future, or it attempted to deprive these judgment creditors of all remedy 
and to divest the rights vested in them by the judgments.” 

This the Court held that it could not do, and affirmed the judgment 
of the lower court dissolving the injunction, thus rejecting the idea that 
such a construction could be placed upon the legislative limitation as to 
require the judgment tax to be taken out of the ten mills, and thereby 
deprive the parish of all means of paying its current expenses. 

This decision is sanctioned and sustained by the highest authority, 
and has our entire concurrence. Van Hoffman vs. City of Quincy, 4 
Wall. 535; City of Muscatine vs. Batz, 8 Wall. 575. 

The next and only question left for our consideration is in regard 
to the validity of the assessment of property for city taxes made in 
December, 1879. The judgea quo maintained the validity of this assess- 
ment, though deciding that only ten mills could be collected under it. 
We concur in his conclusions on this point, declaring the assessment 
legal and valid, and adopt his reasons therefor, given in his able and 
elaborate opinion. The same issue is before us in the case of the suc- 
cession of Dupuy; and, in the opinion we shall render in that case, will 
take occasion to present our reasons more fully. 

While mere considerations of public interest and convenience could 
exercise no controlling influence over our decision of purely legal ques- 
tions, it is yet a matter of gratification to us to feel that in our deter- 
mination of the grave questions submitted to us we shall conserve the 
true interests of all classes of people. We cannot conceive that it could 
be to the interest of any class that the City of New Orleans should be 
deprived of the revenues necessary to enable it to perform the func- 
tions of government, and carry out the purposes for which it was 
created. 

Certain it is that if these functions and purposes were abandoned, 
every interest of society would suffer. A city without police, without 
lights, without a fire department, without schools, without repairs and 
maintenance of streets and wharves, without prisons for criminals, 
without places of refuge for the insane and unfortunate, without, in fine, 
any of those accessories of municipal organization which alone render 
possible the living together of vast congregations of people, would be a 
place not to live in, but to fly from, as if it were infected with the dead- 
liest pestilence. 
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We are further consoled by the reflection, that if, as is contended by 
some, the appropriations to these necessary purposes are excessive, 
although the remedy does not lie within our control, it might be sought 
at the hands of the Legislature, which has full power to restrain muni- 
cipal expenditures for alimony within such limits as, in its wisdom, may 
seem fit. 

Entertaining these views covering the issues involved in the case, 
supported, as we believe them to be, by incontrovertible authority, State 
and Federal, we conclude that the tax of fifteen mills complained of is a 
legal and valid tax, and must be paid in full; and that the reconven- 
tional demand of the city, requiring the payment by the plaintiffs, 
respectively, of the several amounts due by them for taxes, as set forth 
in the answer, must be sustained. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed ; and, proceeding to 
render such judgment as should have been rendered by the lower court, 
it is ordered, adjudged and decreed that the demand of the plaintiffs to 
be discharged from the municipal taxes for the year 1880, assessed 
against them respectively, upon the payment by them of ten mills on 
said assessment, and to have annulled the said assessment for city taxes, 
made in December, 1879, be rejected ; and it is further ordered, adjudged 
and decreed that the City of New Orleans, on her reconventional demand; 
recover of the plaintiffs as follows, to-wit : 


B. Saloy, the sum of $ 1,797 00 
ci kechbaddnd ses doeenns $0sseer"ensses 202 50 
ED, SPD Doo cvscccccccccccsecoscsceseoeseses 24 00 
B, Cestin, the sum of 105 00 
John Friedericks, the sum of 552 00 
E. Seignouret, the sum of 15 00 
J. A. Seignouret, the sum of 127 50 
with ten per cent. interest per annum on said several sums, from the 
31st of March, 1880, till paid, and that the privilege and mortgage on the 
respective properties assessed be recognized ; the costs of both Courts 
to be paid by the plaintiffs and appellants. ; 


DISSENTING OPINION. 


BermuveEz, C.J. The question presented by the plaintiffs for solu- 
tion in this case is : 

Whether the City of New Orleans can be forced to receive ten mills 
on the dollar of the assessed value of property within her limits, in full 
payment of all municipal taxes due thereon, the city contending that 
the ten mills offered would be altogether insufficient, and that fifteen 
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mills are indispensably necessary to meet her unavoidable expenses of 
administration and the payment of her creditors, in the manner in 
which they are entitled to be paid, under the law and the adjudications 
of courts of justice. 

The record does not disclose any intervention on the part of any of 
such creditors. It is clear, therefore, that whatever judgment may be 
rendered in this suit will not, in any degree, affect or conclude them, or 
any one of them. 

The City of New Orleans is a municipal corporation, created by the 
Legislature of this State. 

She enjoys only those rights which have been expressly delegated 
to her, or which are a necessary incident of her existence. She exercises 
the power of taxation because of such delegation. That power the sov- 
ereign authority can recall whenever, in its wisdom, it may deem proper 
or necessary to do so for the common good, but subject to the rights 
which third parties may have lawfully acquired by its exercise. 

When the power is withdrawn, and the obligation of valid contracts 
may be thereby impaired, and the municipal authorities which exer- 
cised that power continue in existence, the acquired rights can be en- 
forced by compelling those authorities to exercise such powers in favor 
of the complainants. The theory denouncing judicial taxation can re- 
ceive a legitimate application only where the judiciary, in the absence of 
any law or authority, assumes to levy, collect and apply taxes. 

However, a circumstance may arise, in a case of most dire necessity, 
when the taxing authorities may, by sovereign behest, cease to exist, 
and none other substituted to them, or where the State itself may for- 
mally resume the exclusive power of taxation previously delegated. In 
such last case, what would be the fate of the rights of creditors, even if 
acquired under legal contracts shielded by the Federal Constitution ? 

it is patent in this case that, although the taxing authorities have 
not been abolished, their right to levy and collect taxes has been re- 
stricted by constitutional language couched in the negative, and, there- 
fore, retroactive and prohibitive to ten mills on the dollar. 

The legality of the curtailment of such power cannot be questioned 
by the municipal corporation contradictorily with the taxpayers only, in 
the absence of any creditor, who alone can do so, 

Whatever evidence was admitted to show the wants of the city, or 
the amount of her indebtedness, is not entitled to consideration, be- 
cause not introduced contradictorily with any creditor. They are not 
before us. We hear no complaint from the bondholders. It does not 
belong to the city vicariously to champion and enforce their contract 
and protect their rights. Her duty is to submit to the constitutional 
requirement. 
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It may well be that the ten mills are not sufficient to provide for the 
municipal administrative expenditures, which are entitled to priority, 
and for the satisfaction of the creditors, but its sufficiency or insuffi- 
ciency cannot be agitated on the issues presented, and between the 
parties before the Court. 

The municipal expenditures must be restricted in any case to the 
ten mills, and are, to that extent, only subject to the control of the 
Court. 

The rights of the creditors who may have valid contracts, protected 
by the United States Constitution, could not be impaired by the article 
relied on by the plaintiffs. It would seem that it is not, until the au- 
thorities empowered to tax shall have been suppressed, and the State 
shall have resumed the power of taxation, and shall have regulated the 
same, that the article in question, intended for public relief, can receive a 
full, practical and indisputable effect. 

It may well be that the Convention contemplated that this article 
would prove effectual as to the City of New Orleans, contingent upon 
the exercise by the Legislature of the plenary powers expressly con- 
ferred by article 254. 

I think the judgment appealed from, for those reasons, sl:ould be 
affirmed. 





DISSENTING OPINION. 


Pocu£, J. I regret the necessity of dissenting from the opinion of 
the majority of the Court in this case, but I am impelled thereto by my 
solemn convictions. Plaintiffs, citizens and taxpayers of the State, in- 
voke the aid of the judiciary power, created under the Constitution of 
1879, to enforce a provision of that Constitution, defining a limit to the 
taxable power of the City of New Orleans as a municipal corporation. 

In article 209 of the Constitution, it is provided that “no parish or 
municipal tax, for all purposes whatsoever, shall exceed ten mills on the 
dollar of valuation.” The City of New Orleans having levied, and 
having attempted to collect, for the year 1880, a tax of fifteen mills on 
the dollar, plaintiffs pray that she be enjoined and limited to collect a 
tax of only ten mills. 

The city, thus summoned to obey the mandate of the paramount 
law of the State, answers that the rate of taxation limited by the Con- 
stitution curtails her revenue to unreasonable proportions; that the 
proceeds of the ten mill tax is barely sufficient to meet her current ex- 
penses, and that she is warranted in raising an additional tax of at least 
five mills to meet the payment of her contract debts and interests on her 
bonded indebtedness. In this case no contract creditor asks the enforce- 
ment of obligations for which the city refuses to make adequate pro- 
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visions by taxation or otherwise. And, in my opinion, the theory, rest- 
ing on the adjudications of the Federal and other Courts, annihilating 
all State action or legislation tending to impair the obligation of con- 
tracts, has no application to this cause under the pleadings and between 
the present parties. I find no cases either in the Federal or State 
jurisprudence where the power of a court has been exercised for com- 
pulsory taxation by a municipal corporation to meet the payment of its 
contract debts in general. All adjudications in such cases have been 
predicated on the complaint of a particular creditor after unsuccessful 
efforts to obtain relief from the municipal taxing power or authority. 

I respectfully differ with my learned brothers in their position that 
the City of New Orleans derives her taxing power from any other 
source than the present Constitution of the State, and I hold that any 
Act of the Legislature, either antecedent or subsequent to the Constitu- 
tion, granting a more extensive taxing power than that conferred and 
circumscribed by the Constitution, is either inconsistent with, or violative 
of, the organic law, and therefore null and void. 

If, therefore, under an isolated issue, as presented by the pleadings 
in this case, this Court attempts to authorize a levy of greater taxes than 
limited in the Constitution, it inaugurates judicial legislation, which 
practically ignores the very power which created us, and whose authority 
and sovereignty is omnipotent in the State, in so far as it does not con- 
flict with the Constitution of the United States. 

When a proper case is presented by a contract creditor of any 
municipal corporation in the State, who is refused a compliance with its 
obligations by the corporation, claiming immunity under the constitu- 
tional limitation, the Court should then interpret the alleged impair- 
ing of the obligation of the contract by the constitutional limitation to 
municipal taxes; but no such issue is presented in this case, and should 
not be injected into it. Citizens of the State invoke our aid to enforce 
a constitutional inhibition enacted for their protection, and it is our 
bounden constitutional duty to come to their relief, especially as no 
creditor of the city could be concluded in any contract right which he 
may have, and which is protected by the Federal Constitution. 

In my humble opinion, the error committed by the majority con- 
sists in treating this case as though all the contract creditors of the 
city were before us, judicially urging their vested right to the proposed 
tax, and requiring a decree avoiding a legislative or constitutional pro- 
vision impairing the obligation of their contracts, when, under the 
pleadings, the issue is confined to the taxing power on the one hand and 
the taxpayer on the other, and the sole question presented for solution 
is the interpretation and enforcement of a Constitutional safeguard. 

For these reasons, which the press of official labors does not per- 
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mit me to elaborate, I think that the judgment of the lower court should 
have been affirmed. 





On APPLICATION FOR REHEARING. 


Fenner, J. Attempt is made, in the brief in support of this applica- 
tion, to show that our decision herein is in conflict with the principles 
enunciated by the Supreme Court of the United States in the case of 
Meriweather, Receiver of Memphis, vs. Garrett et al., recently decided. 

We have made it our duty to study, with great care and particu- 
larity, the utterances of the Court in that case, including the conclusions 
of the Court as announced by the Chief Justice, the opinion in support 
thereof read by Mr. Justice Field, and concurred in by Justices Miller 
and Bradley, and the dissenting opinion of Mr. Justice Strong, concurred 
in by Mr. Justice Harlan. 

The 149th article of the Constitution of the State required us, in 
common with all other officers, before entering upon the discharge of 
our duties, to take an oath to “support the Constitution and laws of the 
United States and the Constitution and laws of this State.” 

Where the two Constitutions conflict, it is impossible to give effect 
to both. 

No one questions that, in case of such conflict, the Constitution of 
the United States is the paramount law, and must prevail. 

The idea, advanced by some, that, in denying effect to a provision of 
the State Constitution, where, in a particular case, it conflicts with the 
Federal Constitution, we are violating the mandate of the power which 
created us, is, therefore, utterly without foundation, because the most 
solemn expression contained in that mandate binds us, by oath, to sup- 
port the Constitution of the United States. 

It is essential to the preservation of any constituted order of govern- 
ment that some final arbiter should be established for the settlement of 
legal controversies, especially of those fundamental questions involving 
the.meaning and effect of the organic law. 

Under our system, the Supreme Court of the United States is estab- 
lished as such arbiter, in all cases involving the construction of the Fed- 
eral Constitution, as to which it is vested with appellate jurisdiction over 
this and every other Court. 

In our original opinion we indicated, and shall not now recapitulate, 
the reasons why we felt bound to adopt the settled construction placed 
upon the Federal Constitution by the highest Federal Court—at least 
where that construction is not so manifestly usurpative that we could 
not follow it without violating conscience. 

In no doubtful case, however, would we refuse effect to a provision 
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of our own Constitution on the ground of repugnancy to the Federal 
Constitution. : 

Certainly, in no case, where the U. S. Supreme Court had so con- 
strued the Federal Constitution as to make it consistent with the State 
provision, would we hesitate to adopt such construction and maintain 
the latter. 

No candid lawyer will dispute that, in construing that provision of 
the Federal Constitution forbidding States from passing any law impair- 
ing the obligation of contracts, the Supreme Court of the United States 
has, in repeated decisions, announced and settled the following doc- 
trine, which we state, as nearly as brevity will permit, in the very words 
of the Court, viz: That where a statute authorized a municipal corpo- 
ration to issue bonds, and to exercise the power of local taxation in 
order to pay them, and persons bought and paid value for bonds issued 
accordingly, this power of taxation is part of the contract, and cannot 
be withdrawn until the bonds are satisfied; that an attempt to repeal or 
restrict it by State law is void ; and that unless the corporation imposes 
and collects the tax in all respects as if the subsequent law had not 
been passed, it will be compelled to do so by mandamus, See Van 
Hoffman vs. Quincy, 4 Wall. 535, and subsequent cases, 

Cooley, Const. Lim., p. 292, __ 

We did not originate or create this interpretation. We accepted it 
from the hands of the highest expounder of the Federal Constitution, 
vested with appellate jurisdiction over this Court on such questions, 
and thus rendering opposition on our part, even had we been disposed 
to offer it, foolish, because utterly vain. 

This is no new interpretation, sprung, as a surprise, upon the State 
and city. It existed as a settled and universally recognized constitu- 
tional doctrine at the moment when the Stuiv delegated to the city the 
taxing power now under consideration, as the inducement to the con- 
tracts predicated thereon. 

It so existed at the moment when the sovereign will of the State, 
as expressed in its Constitution, required its judiciary to take an oath 
to support the Constitution of the United States. 

The arguments against this doctrine, though now attractively and 
impressively formulated by skillful advocates, have in them nothing in 
the slightest degree new. They were considered and disposed of when 
the doctrine was adopted, and so often since that it was not supposed 
they could be the subject of further controversy. 

If it were true, as is now contended by counsel, that the Supreme 
Court of the United States, in its decision in the Memphis case, had 
abandoned or modified the foregoing doctrine and had adopted another 
consistent with the right of the State to withdraw from an existing 
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municipal corporation the power of taxation, even though forming part 
of a contract, we should not hesitate a moment to follow it, and would 
reverse the decision herein rendered. 

A close study of that case, however, convinces us that neither the 
Court, nor any member thereof, has even intimated the slightest inten- 
tion of abandoning or modifying the settled doctrine now under consid- 
eration. 

It is to be borne in mind, that the only propositions which are 
entitled to be considered as the expression of the Court, are the con- 
clusions announced by Chief Justice Waite, as its organ, and in these 
nothing can be discovered having the slightest bearing upon the ques- 
tion now under consideration. 

The opinion read by Justice Field in behalf of himself and his 
associates, Miller and Bradley—luminous, learned and thoroughly sound 
as we believe it to be—is yet but the expression of those three judges, 
and cannot be accepted as the opinion of the Court. That opinion, 
however, does not, in the slightest degree, countenance the inferences 
sought here to be deduced from it. Those inferences can be supported 
only by isolating general expressions from their context and discon- 
necting them from the limitations expressly placed upon their import 
in the opinion itself. 

Thus, in treating of the legislative right to alter, abridge, or with- 
draw powers of taxation and all other powers delegated to municipal 
corporations, Justice Field is careful to recognize the existence of excep- 
tions to this general right. . He uses these words : “ We say, generally, 
for there are some exceptions, where the tax provided is so connected 
with a contract, as the inducement for its execution, that the courts will 
hold the repeal of the law invalid as impairing the obligation of con- 
tracts. It is not of such taxes, constituting the consideration of con- 
tracts, that we are speaking,” etc. 

In another part of his opinion he says: “The Federal judiciary has 
unhesitatingly brushed aside all legislation of the State impairing the 
obligation of contracts. When a tax has been authorized by law to 
meet them, it has compelled the officers of assessment to proceed and 
levy the tax, and the officers of collection to proceed and collect it, and 
apply the proceeds. In some instances, where the tax was the induce- 
ment and consideration of the contract, all attempts at its repeal have 
been held invalid.” 

These extracts are surely sufficient to demonstrate that the learned 
participants in this opinion maintain, in full vigor, the settled doctrine 
that the power of taxation once conferred on a municipal corporation by 
competent legislative authority, as the inducement and consideration of 
@ contract, cannot be withdrawn or repealed by any subsequent legisla- 
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tion of the State, so long as the corporation exists and the contract 
remains unfulfilled. 

But when, as in the Memphis case, the charter of the municipal cor- 
poration has been repealed, and its corporate officers have, thereby, been 
abolished and destroyed, entirely new and different questions present 
themselves, and it was with such questions that the Court was most en- 
gaged in the Memphis case. The opinions expressed and conclusions 
announced by the Court are confined, in their proper application, to the 
case of an extinct corporation, and are apt to mislead when extended to 
the entirely different case of an existing corporation. The important 
questions involved had reference, not so much to the rights of contract 
creditors, as to their remedies. 

The Court is unanimous on three of the propositions announced by 
the Chief Justice, viz. : 

Ist. Property held for public uses cannot be subjected to the pay- 
ment of municipal debts. 

2nd. Private property of individuals cannot be subjected to the 
payment of municipal debts except through taxation. 

3rd. The power of taxation is legislative and cannot be exercised 
otherwise than under the authority of the Legislature. 

The opinion of Justice Field fully explains what is meant by this last 
proposition as applied to municipal corporations. It means that taxes 
ean only be levied, (1) in virtue of existing legislative authority, and (2) 
by officers constituted and authorized by law to levy taxes. 

Courts have no power, in any case, to levy taxes. The limit of judi- 
cial power over the subject is to require and compel duly constituted 
taxing officers, amenable to process, to obey existing law by levying a 
tax required thereby. 

If there is no law authorizing the tax, or if, there being a law, there 
are no officers amenable to judicial process to execute it, then, in the 
language of Justice Field, “there is nothing upon which the Courts can 
act.” 

The legislative power of the State is powerless, as we have seen, and 
as emphatically recognized in this very opinion of Justice Field, to im- 
pair the obligation of a contract by repealing a tax-law entering into and 
forming part of such contract ; and, therefore, such law necessarily con- 
tinues to exist until the contract is fulfilled. As long as there are taxing 
officers, they owe obedience to such existing law, and the courts may, 
and, on proper application, must enforce such obedience. 

Neither by its constitution, nor by statute, has the legislative power 
of the State seen fit to repeal the charter of the City of New Orleans, 
or to abolish or destroy its taxing officers. 

The law and the officers thus continuing to exist, no element is 
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wanting for the application of appropriate judicial remedies, and the 
taxpayers of New Orleans are not in position to claim the relief ex- 
tended or suggested in the case cf Memphis. ; 

We find nothing in the decision of that case to alter or affect the 
views expressed by us in our original opinion. 

The suggestion that taxes levied under the mandamus of a court 
is judicial taxation, rests upon an entire misapprehension of the mean- 
ing of those terms. 

Mr. Justice Field, in his opinion, explains this so clearly that no 
apology is left for further confusion of ideas on the subject. After 
explaining that taxes can only be levied by legislative authority, and 
that courts are powerless to levy them, he says: “The form of pro- 
cedure cannot change their character. Nor are they different, when 
levied under writs of mandamus for the payment of judgments, and 
when levied for the same purpose by statute. The levy in the one case 
is asmuch by legislative authority as in the other. The writs of man- 
damus only require the officers of assessment and collection to obey 
existing law.” The office of the writ of mandamus is to compel officers 
to perform duties imposed on them by law. It is no more judicial tax- 
ation to compel taxing officers to perform the taxing duties imposed by 
law, than it is judicial legislation to compel any other officer to per- 
form any other legal duties. 

In proceeding to lay down the general doctrine that, taxes “being 
levied by the authority of the Legislature, they can be altered, post- 
poned or released at its pleasure,” Judge Field is careful to except, from 
the operation of this general doctrine, the case where, he says, “ the tax 
provided is so connected with a contract that the courts will hold the 
repeal of the law to be invalid, as impairing the obligation of the con- 
tract.” 

In article 269 of her Constitution the State of Louisiana has inter- 
posed, between the City of New Orleans and her contract creditors, 
only the shadow of the mighty shield of her sovereignty. Shadows 
are powerless to protect. The Memphis decision is a portentous 
reminder that the shadow is cast by the shield itself, which exists, 
massive and impenetrable. 

Another ground assigned for rehearing is that there is error in the 
judgment on the reconventional demand of the city in condemning the 
plaintiffs to pay ten per cent interest, from March 31st, on the taxes due. 

The rate of interest chargeable on delinquent taxes was fixed at ten 
per cent by section 9 of Act No. 48 of 1871, which same act fixed the 
date of exigibility as July 1st of the current year. The Act No. 41 
of 1874 simply changed the date of exigibility to March 31st. It did 
not alter or affect the rate of interest theretofore established, nor did it 
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prevent that interest running, under the general law of the State, from 
the time when the taxes became due and exigible as therein fixed. Such, 
we believe to have been the intention of the law, and such has been the 
practicable operation given to it, from that day to the present time. 
This construction receives additional sanction from the references to 
“ existing laws as to the time when city taxes became due and as to the 
interest thereon ”, contained in section 97 of Act 96 of 1877, and section 
140f Act No.9 of Ex. Sess, 1878. 


Article 210 of the Constitution providing a summary remedy, without 
suit, for the enforcement of taxes “at the expiration of the year in 
which they are due,” cannot be construed as repealing existing laws 
fixing the period at which city taxes become due and allowing interest 
from that date. The article presents no inconsistency with those laws. 
Even if the remedy provided in the article were exclusive of all others, 
the postponement of the exercise of that remedy to the end of the 
year would not necessarily involve a like postponement of the time at 
which the taxes become due or of the interest penalty provided for non- 
payment at that time. On the contrary, the postponement of the 
remedy would furnish additional reason for the exaction of the penalty, 
since the latter would then be the only motive to prevent delinquency. 


We express no opinion as to whether the remedy provided in the 
article is exclusive or not, because the question was not raised or 
argued on the original hearing, and its decision is not necessary in this 
case. 

To the city’s reconventional demand, no exception was taken in the 
lower court, and no objection was urged even in this Court until after 
judgment. 

Such an exception should have been urged in limine. A party may 
not take the chances of a decision in his favor on a voluntary submission 
of the merits of the cause, and then escape the effect of an adverse de~ 
cision, upon such a plea. 

The rehearing is refused. 


Pocu£, J. Referring to the reasons assigned in my dissenting opin- 
ion in this case, I think that a rehearing should be granted, and there- 
fore dissent from the opinion of the majority, refusing the rehearing 
prayed for. 


The Chief Justice concurs in the above. 
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A succession may be legally and validly renounced by a judicial declaration made to that 
effect by the universal legatee, in the Petition presented by him to the Court of Probates 
to be confirmed testamentary executor under the will. Article 1017 of the Civil Code is 
not exclusive of other modes of renunciation. 


— from the Fourth District Court, parish of Orleans. Lynch, 
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The opinion of the Court was delivered by 


Topp, J. John P. Fowler, one of the defendants, under a judgment 
in his favor against Mrs. Anna M. Jennings, one of the plaintiffs, seized 
the property which is the subject of controversy in this case. The 
seizure was enjoined by the defendant in the writ, Mrs. Jennings and 
her co-plaintiffs, who are the children and legal heirs of N. R. Jennings, 
deceased, and the issue of the marriage of said deceased with the said 
Mrs. Anna M. Jennings, his surviving widow. 


The grounds of the injunction, as disclosed by the petition, are: 

1st. That the judgment under which the seizure was made was an 
absolute nullity, because rendered without citation. 

2d. That the property seized belonged rot to Mrs. Jennings, the 
defendant in the writ, but to her co-plaintiffs, the children and heirs of 
- N. BR. Jennings, who it was alleged acquired the same by inheritance 
from their deceased father. 

The plaintiffs are appellants from the judgment rendered against 
them. 

The property in question belonged to N. R. Jennings at the time of 
his death, which occurred in the year 1863, in the parish of St. Helena. 

The deceased left at his death a last will, in which his surviving 
widow, Mrs. Anna M. Jennings, was constituted his universal legatee, 
and appointed executrix of his estate. Within a month after his death, 
his widow presented a petition to the proper court of the parish where 
the deceased died, asking the confirmation of her appointment as execu- 
trix, and to be confirmed as natural tutrix of her minor children. 

In this petition Mrs. Jennings declared that she renounced in favor 
of her children, the issue of her marriage with the deceased, all claim to — 
his estate as legatee under his last will. 

It is the effect of this renunciation that we are called on to consider 
in this case, and under our view of the case it is really the only question 
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that requires consideration ; for if the renunciation was valid, the prop- 
erty seized for the debt of Mrs. Jennings belongs to her children, her co- 
plaintiffs, and was improperly seized for her debt. If it was invalid, the 
seizure was proper. 

The defendants’ counsel contends that the renunciation was null, for 
the reason that it was not made in the manner prescribed by article 1017 
of the Civil Code, which declares that such renunciation must be made 
by “ public act before a notary, and in the presence of two witnesses.’’ 

This article, in our opinion, has reference solely to extrajudicial re- 
nunciations, and was a provision in favor of the heirs of a succession to 
enable them to put in an authentic form the declaration by which they 
might be relieved from all liability for the debts of the succession. 

The declaration made by Mrs. Jennings in her petition referred to 
was in the nature of a judicial confession, affording the very highest 
species of evidence recognized by law. It is regarded as of such solem- 
nity that the Code expressly declares “that it amounts to full proof 
against him who has made it;” that it cannot be revoked on a pretense 
of an error of law, but only when made through an error of fact. C.C., 
Art. 2291. 

Again, heirs may be cited by creditors, and required to answer 
whether they accept or renounce a succession falling to them. C.C., 
Arts. 1036, 1037, 1038. 

If, in obedience to such citation, they answer that they renounced the 
succession, they are not required to go before a notary and execute a 
formal act in token of their renunciation, but simply to declare it their 
answer before the judge. Inthis case, Mrs. Jennings was not cited, it is 
true, to signify whether she accepted or renounced the succession, but 
her voluntary declaration, made at a fit time and in an appropriate pro- 
ceeding, and under circumstances calling for such declaration, we hold 
to be as effective and conclusive as if made in answer to a citation. 

The article relied on by defendants’ counsel, it will thus be seen, 
has no controlling effect on these provisions of the law to which we 
have just referred. It provides simply for a certain kind of renun- 
ciation, and does not exclude at least another mode which may be con- 
sidered of higher rank and greater solemnity. 

We conclude, therefore, that Mrs. Jennings did not own the prop- 
erty in controversy, nor any interest therein, at the time of its seizure, 
but that the same belonged to her children, the co-plaintiffs in the case, 
acquired by them, by inheritance, from the succession of their father, N. 
R. Jennings. 

From this view of the case it is unnecessary to decide touching the 
alleged nullity of the judgment under which the seizure was made. 

It is, therefore, ordered, adjudged and decreed that the judgment 
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of the lower court be annulled, avoided and reversed, and that the 

property seized be decreed to belong to the petitioners, Anna Carter, 

Alice Congreve, Caddie Jennings and Cora Jennings, the legal heirs of 

Needler R. Jennings, deceased, and that the injunction against the sale 

of the same be perpetuated, defendants to pay costs of both courts. 
Levy, J., absent. 


No. 6673. 


A. Duvic vs. J. B. Henry ET AL. 


The averment of Plaintiff, that he is in possession of property bought by him when he was 
a minor, is a sufficient averment of his ratification of his purchase after he became of 
age to enable him to revendicate the property against the seizing creditor of his vendor. 


— from the Fourth District Court, parish of Orleans. Houston, 
J. 


E. Sabourin for Plaintiff and Appellant. 
W. S. Benedict and Jos. P. Hornor for Defendants and Appellees. 
The opinion of the Court was delivered by 


BermupEz, C. J. Under execution against Conrad Duvic, Henry 
seized a valuable blacksmith establishment, on the 20th February, 1875, 
as belonging to his debtor. 

The plaintiff, Alphonse Duvic, claimed, on the 24th following, to be 
the owner of the establishment, alleging himself in possession thereof 
at the time of seizure, and enjoined further proceedings under the writ. 

An exception was filed by the seizing creditor, that at the date of 
the alleged sale to plaintiff he was a minor, not emancipated, and in- 
capable of making a valid contract. 

On the trial of the exception the defendants established, by written 
evidence, that plaintiff was born on the 25th of October, 1854, and the 
plaintiff offered no evidence to show ratification by him, after his ma- 
jority, of the purchase made by him of the establishment, some four 
months before he became of age. 

The District Judge, considering that the evidence was essential, sus- 
tained the exception and dismissed the suit, dissolving the injunction, 
with a reserve of a right to sue for damages. 

The petition disclosed a cause of action. The plaintiff alleged his 
purchase of the concern on the 5th of June, 1875, and that, on the 20th 
of February, when the sheriff seized, he was in possession. 

The fact that he was not quite of age when he acquired the establish- 
ment cannot prove injurious to him. Itis well established that a minor 
can better his condition by acquiring property, eventually at the risk of 
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the vendor. The fact of possession at the time of seizure, alleged by 
the plaintiff, did not require proof, and had to be taken for true on the 
trial of the exception. 13 A. 205; 23 A. 13. 

It is a matter pertaining to the merits, which otherwise would have 
been determined on a defense purely preliminary, which, even as to 
what it sets up, was irregular. 

The averment of possession amounts to one of ratification. When 
verified by proof, it will be more effectual or powerful than that which 
can be ascertained from words. R. C. C. 2272; 10 M. 735; 6 L. 606; 2 L. 
518; 13 A. 407. 

The exception should have been overruled, and the defendant or- 
dered to answer. 

It is, therefore, ordered and decreed that the judgment appealed 
from be reversed; that the exception be overruled; that this case be 
referred to the Civil District Court for the parish of Orleans, which has 
superseded the late Fourth District Court, with instructions to reinstate 
it, and to further proceed therein according to law. 

Levy, J., absent. 








No. 8127. 


STATE EX REL. ADRIEN BONNET vs. SAMUEL MaTHEWs, JUDGE ad hoc. 


This is a suit for $154, brought in the late Parish Court of the Parish of Iberville ; judgment 
was rendered for said amount and an Appeal taken to the late Fifth Judicial District 
Court; after the adoption of the Constitution of 1879, the case was transferred to the 23rd 
Judicial District Court for the Parish of Iberville, organized under said Constitution. 

Relator asks that the 23rd Judicial District Court, being without appellate jurisdiction in 
the matter, be ordered to dismiss the Appeal and issue execution on the judgment. 

Held that, under a proper interpretation and understanding of the provisions of the Con- 
stitution of 1879, the case is to be tried de novo by the 23rd Judicial District Court. 


PPLICATION for Writs of Mandamus and Prohibition. 


Barrow & Pope for the Relator. 
Chas. O. Lauve, Alex. Hébert and A, Talbot for the Respondent. 


The opinion of the Court was delivered by 


Fenner, J. Relator avers, that in 1878 he brought suit in the late 
Parish Court of the parish of Iberville against one Blanchet, claiming 
the sum of $154 90, for which amount he recovered judgment in said 
court; that from said judgment the said defendant, Blanchet, took a 
suspensive appeal, which was returnable to, and filed in, the late Fifth 
Judicial District Court for the parish of Iberville, and was pending in 
said court at the time of the adoption of the Constitution of 1879; that 
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after the organization of the courts provided by said constitution the 
said appeal was transferred to and filed in the 23d Judicial District 
Court for the parish of Iberville. Relator further alleges that he ap-’ 
plied to said court to dismiss the appeal and to issue execution upon 
the original judgment on the grounds, substantially, that under the 
Constitution the said District Court had no appellate jurisdiction except 
over appeals from justices of the peace involving amounts not exceed- 
ing one hundred dollars; and that, therefore, the appeal must be dis- 
missed and the original judgment executed. 

The application was tried before the present defendant as judge ad 
hoc, in place of the District Judge, recused, who refused the motion to 
dismiss, and decided that the court had jurisdiction to entertain and 
determine the cause. 

Thereupon, the relator makes the present application for writs of 
prohibition and mandamus, forbidding the said judge ad hoc from pro- 
ceeding in the trial of said cause, and commanding him to dismiss the 
appeal and to issue execution upon the judgment. 

The respondent bases his action upon his interpretation of the Con- 
. stitution and upon the 3rd section of Act No. 29 of 1880, which expressly 

directs that causes of the character of the one under consideration 
shall “be transferred to and removed for trial and determination into 
the District Courts under the Constitution of 1879,” which provision he 
contends is in conformity with the requirements of the Constitution. 

Relator, on the other hand, contends substantially: 

ist. That the cause is one pending on appeal, and can be deter- 
mined only in the exercise of appellate jurisdiction. 

2d. That article 111 of the Constitution of 1879 limits the appellate 
jurisdiction of the District Courts to appeals from justices of the peace 

not involving more than one hundred dollars. 

3d. That the Legislature has no power to enlarge the appellate 
jurisdiction of the District Court or to enable it to try and determine 

_ any appeals other than those provided in the foregoing Art. 111. 

4th. That Art. 261 of the Constitution of 1879 did not transfer this 
appeal to the 23d Judicial District Court, because that Court is not a 
court “having jurisdiction thereof under this Constitution.” 

If we were to admit all the foregoing propositions, including espe- 
cially the last, the result would be far different from that which the 
relator seems, from the relief asked, to anticipate. 

The result would be that his judgment, found by the Constitution 
of 1879 in a state of suspended execution, would be held immovably 
and indefinitely in the same state, by reason of the absence of any 
tribunal competent either to determine or to dismiss the appeal, or to 
alter, in any manner, the status quo of his cause. 
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We have examined, and, indeed, fully admit the authority of, the 
ease of Myers vs. Mitchell, 20th An. 533, wherein the Supreme Court 
organized under the Constitution of 1868, accepted the transfer of ap- 
peals pending in the former Supreme Court and involving amounts 
under five hundred dollars, and then dismissed them on the ground 
that it had not jurisdiction. That action, however, was expressly based 
upon Art. 151 of the Constitution of 1868, declaring: “ The General As- 
sembly shall provide for the removal of causes now pending in the 
courts of this State to courts created by or under this Constitution.” 
In obedience to this requirement, the General Assembly had transferred 
all the causes pending in the former Supreme Court to the then Supreme 
Court. The latter Court said: “The causes have been transferred, 
the records are on file in this Court. It is, indeed, urged that, if this 
Court has no jurisdiction by reason of the insufficiency of the amount 
in dispute, it can make no order in the case, and, therefore, cannot make 
an order dismissing the appeal. A Court can always say it has no 
jurisdiction of a case. In this respect, we can perceive no difference 
between a case transferred to us by an act of the Legislature in com- 
pliance with the Constitutional command, and a case brought to us by 
an appellant since the organization of this Court.” 

It is clear the Court based its right to make any order in the case 
upon the ground that the case had been transferred to it by a constitu- 
tional act of the Legislature. _ 

The Constitution of 1879 contains no provision analogous to Art. 
151 of the Constitution of 1868. On the contrary, the present Constitu- 
tion leaves nothing to legislative discretion on this subject; but dis- 
tinctly and affirmatively provides for the transfer of all pending causes 
and the courts to which they shall be transferred. 

Article 261, after regulating the disposition of causes pending in the 
Supreme Court, declares: “ All causes that may be pendingin all other 
courts, under the Constitution of 1868, * * shall be transferred to 
the courts respectively having jurisdiction thereof under this Constitu- 
tion. This disposition is exhaustive and exclusive of any different 
transfer of any cause whatever. The Legislature clearly has no power 
to transfer any cause to a court not “having jurisdiction thereof under 
this Constitution.” 

This dilemma then presents itself: The cause is either transferred 
to the 23d Judicial District Court, or itis not. If it is not transferred, 
it is not in that court, and the court can make no order whatever in 
relation thereto. If it is transferred, it can only be because the 23d 
District Court is a court “having jurisdiction thereof under this Con- 
stitution.” 

The absurd and anomalous consequences resulting from the adop- 
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tion of the first branch of this dilemma, we have already indicated. If 
the 23d Judicial District Court has not jurisdiction of this case, certainly 
no other court, under the- present Constitution, has such jurisdiction; 
and in this, as well as in all other cases similarly situated, both the pros- 
ecution of the appeals and the execution of the judgments appealed 
from would remain in a state of permanent suspension. 

It is impossible to suppose that the framers of the Constitution 
could have contemplated such absurdity, injustice and destruction of 
private rights. 

We have already, in several cases, pointed out and defined the sound 
rules of interpretation by which we are guided in avoiding constructions 
of constitutional provisions repugnant to common sense and leading to 
such consequences. 32 A. ’ 

We find no difficulty in applying these principles in the present in- 
stance, because the clause of Art. 261 of the Constitution under consid- 
eration absolutely requires construction in order to avoid a violation of 
its requirements. 

The clause embodies two commands: 

First. That “all causes that may be pending in all courts under 
the Constitution of 1868, shall be transferred” to the courts under this 
Constitution. 

Second. That they shall be so transferred “to the courts having 
jurisdiction thereof under this Constitution.” If we should discover a 
cause pending in a court under the Constitution of 1868, of which no 
court under the present Constitution has jurisdiction, we should be 
driven to the alternative of violating one or the other of the foregoing 
commands, unless we resorted to construction for the purpose of ascer- 
taining the intention of the instrument and thus reconciling apparent 
inconsistencies. 

Inasmuch as the command that all causes pending in all courts 
under the Constitution shall be transferred, is too clear, positive and 
rational to admit of interpretation, we are compelled to resort to a 
construction of the other clause directing the transfer to “ courts having 
jurisdiction thereof under this Constitution.” The jurisdiction of a 
court is usually determined by two circumstances, viz: 1st the nature of 
the proceeding, as, original or appellate; 2d, the nature or amount of 
the controversy. Theré is no court, under the Constitution of 1879, that 
has appellate jurisdiction over a cause involving $154 90. There is no 
court under that Constitution that has jurisdiction of any kind over a 
controversy involving that sum, except the District Courts. If, as in 
the case of State ex rel. Cobb & Gunby vs. Judges, 32 A., we could find 
a court having both appellate jurisdiction and jurisdiction over the 
amount in controversy, we should treat the case as transferred to that 
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court; but as no court has the appellate jurisdiction, and as the 23d 
Judicial District Court is the only court that has jurisdiction of the 
amount in controversy, we must ex necessitate, consider that the Consti- 
tution intended that the case should be transferred to the latter court 
and to vest it with jurisdiction over it. 

We feel less hesitation in adopting this conclusion when we consider 
that the proceeding, though, in a certain sense, appellate, cannot practi- 
cally be differentiated from an original proceeding. The case is, in any 
event, to be tried de novo in the District Court, and as the latter court 
has succeeded to the original jurisdiction of the parish court in such 
case, it must itself execute any judgment which it may render. We 
make no doubt that these circumstances diverted the attention of the 
Convention from the necessity of making more particular provision for 
this class of cases, and led to the obscurity which we have found it 
necessary thus to clear away. 

These views find support and confirmation from their conformity 
with the legislative construction of the Constitution as exhibited in the 
3d section of the Act No. 29 of 1880, which we regard as merely declara- 
tory and executory of the Constitution and in full harmony therewith. 

The application for both the writs of prohibition and mandamus is, 
therefore, dismissed at relator’s cost. 

Levy, J., absent. 








No. 6729. 


City oF New Orteans vs. D. C, Lasatt. 


City Ordinances, differently from Acts of the Legislature, must be proved, as they cannot be 
judicially taken notice of. 

The issue between the parties being the constitutionality and legality of the City Ordinance 
imposing a license-tax upon Attorneys-at-law, and there being no evidence of the Ordi- 
nance in the Record, the Appeal must be dismissed. 


from the First Justice’s Court, parish of Orleans. Childress, 
J. 


Saml. P. Blanc, Assistant City Attorney, for Plaintiff and Appellee. 
D. C. Labatt, pa. pa. 
The opinion of the Court was delivered by 


Pocuét, J. Defendant is appellant from a judgment condemning him 
to pay a city license of twenty-five dollars on his profession of attorney 
at law for the year 1877. 

For answer, he alleges the illegality and unconstitutionality of the 
license claimed. 
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The record contains no copy or mention of the ordinance levying 
such a license against attorneys at law; and it is a well-settled rule of 
jurisprudence that courts cannot take judicial cognizance of city ordi- 
nances, which are not promulgated like State laws, and the existence of 
which, in tenor and effect, must be alleged and proved. 

The transcript shows that defendant was absent on the day of trial, 
and that after hearing evidence, judgment was rendered against defen- 
dant; and we must presume that the judgment was rendered on suffi- 
cient evidence. Our jurisdiction, however, in such a case can attach 
only on the issue raised by the contestation of the legality or constitu- 
tionality of the license levied and sought to be enforced. 

This issue can only be tried by considering the ordinance which 
levies the license or tax, and the ordinance having not been brought 
before us or proved, we are debarred from a consideration of the issue 
thus presented, and have, therefore, no jurisdiction of the case. Itis 
incumbent on appellant to have seen that the transcript contains all the 
elements or documents which are essential to vest jurisdiction in this 
Court. 

It is, therefore, ordered that this appeal be dismissed at appellant’s 
costs. 

Rehearing refused. 








No. 7766. 
MicuaEt J. McApam vs. Joun S. Raney ET AL. 
A party who bases his right to an Injunction on Article 303, C. P., must show: either that he 
has a right of property in the thing, or that the act sought to be enjoined, would, if done, 
give him a right to damages. 


— from the Fourth District Court, parish of Orleans. Houston, 
J. : 


Gibson, Hall & Montgomery for Plaintiff and Appellant. 
Percy Roberts for Defendant and Appellee. 


The opinion of the Court was delivered by 


Bermupez, C. J. The plaintiff, a judgment creditor of Soria, in- 
stitutes this action to annul a sale of movables, alleged to have been 
fraudulently made by the latter to Rainey, coupling it with an injunc- 
tion, under Art. 303 C. P., to prevent the vendee from disposing of the 
same, pendente lite. 

On a rule, the defendant pleaded that an injunction did not lie, on 


NEW ORLEANS, JANUARY, 1881. 


McAdam vs. Rainey et al, 








the face of the papers, and could not issue at all, as its object was to 
arrest the execution of a judgment of the Supreme Court. 

From a judgment dissolving the injunction, the plaintiff has ap- 
pealed. 

The record discloses that, in a previous proceeding, Rainey had, on 
a-third opposition, obtained an injunction to prevent the sale of the 
same movables; that the plaintiff had denied the reality of the sale, 
charging its simulation, and, on the trial, had endeavored to establish 
that it had taken place in fraud of his rights. From a judgment an- 
nulling the sale, an appeal was taken, and the Supreme Court, consider- 
ing that the simulation had not been established, and that the attempt, 
under the pleadings, to demand the nullity, on account of fraud, could 
not be countenanced, reversed the judgment and reinstated the injunc- 
tion in perpetuity, without prejudice to the rights of McAdam to pursue 
the property in question by the revocatory action. 31 A. 862. 

This suit is brought under that reserve. 

The petition contains allegations that the sale was fraudulent and 
simulated. It does not aver, that the defendant Rainey proposes to dis- 
pose of said effects during the pendency of the suit; that he is insolvent; 
that if he dispose of said effects, he will part with the proceeds of sale; 
or that he will do any act, which, if consummated, will prove injurious 
to the plaintiff. 

It is settled that one who bases his right to an injunction, on article 
303 C. P., must show, either that he has a right of property in the thing, 
or that the act sought to be enjoined would, if done, give him a right to 
damages. 30 A. 800. 

It is not enough that a petitioner for an injunction make oath to the 
verity of all the averments of facts in his petition. It is essential that 
the condition of things, actual and prospective, as developed by the 
averments, be such that the Court may see whether the plaintiff has set 
forth sufficient reasons in justification of his fear of the commission of 
the act apprehended, and that such act, if it be not prevented, and be 
committed, will cause damage. The petition is deficient. 

CG P. 304, 296; 6 L. 63; 14 L. 277; 1 R. 497; 2 A. 321; 4 A. 147;14 A. 
57; 28 A. 649. Crescent City Live Stock Co. vs. Police Jury, recently 
decided. 

We do not think that, under the showing made, the plaintiff was 
entitled to the remedy sought, and find no error in the judgment. 

It is therefore affirmed with costs. 


Levy, J., absent. 
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No. 8092. 


STATE EX REL. BUCKNER ET AL. VS. JASTREMSKI ET AL. 


This Court has no appellate jurisdiction over a suit between the contestants for a public 
office to which no salary or pecuniary perquisite is attached. Decision in State ex rel. 
Newman et al. vs. Hayles, 32 An., 1135, affirmed. 


PPEAL from the Seventeenth Judicial District Court, parish of East 
Baton Rouge. Sherburne, J. 





J. C. Egan, Attorney General, D. N. Barrow, John H. Lanson and 
Herron & Beale for Relators and Appellants. 


First—In the action under the intrusion and usurpation law the State is, at times, the sole 
plaintiff, and always the plaintiff. The injured person, although his name must be joined 
to the proceeding, may not be a party ; but, when made a party, he is so incidentally and 
secondarily. 

Second—The pecuniary compensation allowed to the officer is not the matter in dispute, no 
more than the value of the office to him appreciable in money. Itis the interest of the 
State as the prominent plaintiff that is the matter in dispute; and the interest of the 
person injured, joined as a secondary party, can be considered only as an addition to the 
matter in dispute. 


C. C. Bird, Beale & Goodale for Defendants and Appellees. 


The proceeding under the Intrusion Act being of a civil nature, the jurisdiction of the Court 
ratione materie must be determined as in all other civil matters. When the office in dis- 
pute is shown to be one without salary, fee or emoluments, the Supreme Court is witheut 
jurisdiction ratione materia. Criterion, in all cases of right to appeal, is the amount in- 
volved. Mere allegations of petition insufficient to establish amount. 

Suit must fail when relators do not allege in themselves any right of property; assert no per- 
sonal interest ; nor make any allegation that the interests of the University or public are 
endangered. 

The State is only interested to the extent of seeing that all public offices are filled by persons 
legally appointed and qualified. In all proceedings under the “Intrusion Act,” the 
parties defendant may show any fact which in law may perfect their title to office. The 
State cannot, by allying herself with a relator claiming office, place the defendants at any 
disadvantage. 





The opinion of the Court was delivered by 


FENNER, J. This is a suit under the intrusion-into-office act, the 
sole question involved being whether the relators or the defendants are 
lawfully entitled to hold and exercise the offices of supervisors of the 
Louisiana State University and Agricultural and Mechanical College. 

No salary or pecuniary perquisite of any kind is attached to the 
offices in controversy. The same question of jurisdiction ratione ma- 
terie which presented itself in the case of State ex rel. Newman et al. 
vs. Ben. Hayles, recently decided, meets us here. 

In that case, involving the title to the office of police juror of a 
parish, we declined jurisdiction, only after a most careful consideration 
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of our constitutional duty, of judicial precedents, and of all the grave 
consequences directly or indirectly flowing from our decision. 

These considerations have now been again carefully reviewed by us, 
and our conclusions are only strengthened thereby. 

The intrusion-into-office act had rested on the statute-books of the 
State for eleven years prior to the adoption of the Constitution of 1879. 
It had been repeatedly decided, under the previous Constitution, in 
suits brought under that very act, that the pecuniary interest involved 
was the amount of the salary of the office in dispute, and such was the 
test of the appellate jurisdiction of this Court. 

This doctrine was never questioned, except by a mere obiter dictum 
of the majority of the Court in the famous Returning Board case, 25 A. 
p. 8, by which they advanced the doctrine that if the cause were, in their 
opinion, important and involving the interests of the people, they would 
not “refuse to entertain jurisdiction, even if there were no pecuniary in- 
terest shown.” The effect of such dictum is to abrogate the mandate of 
the Constitution, and to set up a different test of jurisdiction based 
upon the Court’s own idea of the importance of controversies. This 
would be contrary to the Constitution and to settled jurisprudence, and 
was substantially abandoned by that Court itself in the case of State ex 
rel. Simmons vs. Vargas, 28 A. 342, where it unanimously declined 
jurisdiction of a controversy involving the offices of councilmen of the 
city of Natchitoches—certainly one of great importance, and involving 
the interests of the people—upon the express ground that “there is no 
pay attached to said offices.” 

Such being the state of jurisprudence under the intrusion act, as 
construing the criterion of jurisdiction in controversies arising there- 
under, the Constitution of 1879, in defining the jurisdiction of this Court, 
has not changed it in any manner which prevents or affects the applica- 
tion of these judicial precedents. 

Apart from the plainness of the language of the Constitution, and 
even if we could consider it as ambiguous, we could not, without vio- 
lating settled rules of construction, avoid giving it an interpretation 
consonant with that applied up to the time of its adoption to the simi- 
lar provisions of former Constitutions. 

The interest of the State to maintain this appeal on the ground that 
the Board of Supervisors are intrusted with the distribution of public 
funds exceeding $20,000, is not different from the interest set up by the 
City of New Orleans in the case of State ex rel. Belden vs. Markey e¢ al. 
21 A. 743, and there held to furnish no basis of jurisdiction. That case 
involved the titles to the offices of Aldermen and Assistant Aldermen of 
New Orleans. The city averred and made affidavit that the whole 
revenues and property of the city, amounting to millions of dollars, were 
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to be administered and disbursed by the officers concerned, and, on that 
gound, claimed the right to appeal. But the Court said: “ We have ex- 
amined the record in vain to ascertain what the pecuniary interest of 
the city is in this suit. * * How can any pecuniary interest be said 
to be involved in this case, when there are neither salaries, fees nor per- 
quisites attached to the offices which are the subject of the suit ?” 

We do not regard the State as interested, on one side or the other, 
in this controversy, or that she asserts the rights of either set of claim- 
ants; or that she is any more aggrieved by a decision in favor of defend- 
ants than she would beif the decision had been in favor of relators. 
She has no interest except to end controversy. 

It is said, however, that one of the relators, D. F. Boyd, has an 
appealable interest, because he held the office of superintendent. Evi- 
dently it is not this office which is in controversy here, but merely the 
offices of supervisors who are empowered to appoint such superintend- 
ent. Col. Boyd has no right to the appointment, unless chosen by the 
voluntary action of the Board; non constat that he would receive the 
appointment from the relators more than from defendants. . 

The case cannot, in any respect, be differentiated from the Hayles 
case, which was brought under the intrusion act, though there the 
cumulative remedies of injunction and quo warranto were invoked— 
whether properly or not, is immaterial here. 

It is, therefore, ordered that this appeal be dismissed at appellants’ 
cost. 


On APPLICATION FOR REHEARING. 


Fenner, J. The learned and ingenious brief of counsel for relators, 
after receiving our earnest consideration, fails to convince us that there 
is involved in this controversy a “ matter in dispute or fund to be dis- 
tributed exceeding one thousand dollars exclusive of interest.” Save in 
certain enumerated cases, of which this is not one, the Constitution has 
fixed a purely pecuniary standard by which our appellate jurisdiction is 
measured and defined. We cannot, and.wili not, supplant this standard 
by another of our own creation. 

We approve and follow the doctrine of the first Supreme Court of 
Louisiana, as announced by its great Chief Justice: “In our opinion, 
no Court should be more scrupulously cautious than this of overleaping 
its constitutional and legal barriers, because it is a Court of final resort 
and no other Court can correct its abuses. Let authority be once 
assumed under the pretense that itis impliedly granted, and liberty 
must soon make room for arbitrary power.” 

Laverty vs. Duplessis, 2 M. 57. 
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Far better that the most important controversies should submit to* 
the determination of inferior tribunals, than that this Court should set 
the pernicious example of overstepping the limits of the powers con- 
ferred upon it by the Constitution. 

The rehearing is refused. 

Levy, J., absent. 








No. 7680. 


SrateE oF Lovisiana vs. G. R. Fintay & Co., In Liqumpation, ET aL, 


The Charity Hospital of New Orleans, originally founded by the private bounty of Don An- 
drés Almonaster y Roxas, became, by Acts of the Legislaturo since the year 1811, a State 
Institution. 

As such, it is owned by the State, and, whether or not the title to the property from which it 
derives revenues for the charitable purposes of its creation, is literally in the State, that 
property is, at all events, held in trust by the State for the use of those intended to be 
benefited by the Irstitution. 

Under the laws organizing said Charity Hospital of New-Orleans, its property is not liable 
to seizure and sale under execution. 


a from the Fifth District Court, parish of Orleans. Rogers, 
J. 


The Attorney General for the State, Plaintiff and Appellee. 
Max Dinkelspeil for the Charity Hospital, on the same side. 


Saml. P. Blanc and H. G. Morgan for Defendants and Appellants. 


First—That the property acquired by a public or quasi public corporation, by donation or 
other absolute title does not belong to the State which created the corporation. There- 
fore, that the cotton press and yard acquired by the Charity Hospital from the heirs of 
Stephen Henderson, and by partition with several institutions, never was and is not now 
the property of the State of Louisiana. 

Second—That where the charter of an institution fully empowers and authorizes the adminis- 
trators thereof ‘to enter into any kind of contract (sales of real estate excepted),” the 
administrators are powerless to execute contracts of sale of the real estate; that this 
incapacity applies exclusively to those officers, and prevents them from making a volun- 
tary or extrajudicial sale of any of the realty. But that nothing in the language quoted or 
the effects stated inhibits the seizure and sale of such property to pay a judgment in favor 
of a creditor for a lawful debt of the corporation. Therefore, that nothing in the language 
of Sec. 389 R. S., or the charter of the Charity Hospital, prevents the seizure and sale of 
its real property to satisfy the judgment of Finlay & Co. 

Third--That the language above quoted, as it authorizes the administrators of the corpora- 
tion to enter into any kind of contract, except only contracts of sale of the real estate, 
the inhibition is restricted to the latter kind of contract only, not to other contracts as of 
loan or mortgage. 

Fourth—That, where the power exists to contract debt or to mortgage property, the right of 
the creditor to sue thereon and seize and sell the property of the debtor to satisfy his debt, 
is necessarily implied and given. 


8 
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eFifth—That where the charter of a corporation authorizes its administrators to ‘‘ sue and to 
implead and be “‘impleaded in all its affairs and actions,” the right of the creditor to have the 
judgment rendered in his favor, executed in the usual mode, by seizure and sale of prop- 
erty of the debtor or distringas, is necessarily implied and exists. 

Sixth—That if it be admitted that the real property of the Charity Hospital cannot be sold 
under execution, because of an inhibition against sales of real estate, and the charter of 
the corporation fully authorizes and empowers the administrators to rent and lease its 
property, then may a creditor execute and satisfy his judgment for debts by causing said 
property to be rented and leased for that purpose, or he may seize and sell the right of 
occupation of the property for such time as may be necessary to realize the amount of 
his judgment. 

Seventh—That where the right of occupation has been separated from the naked right of dis- 
posal, or is possessed by one who controls the former without having the latter, the right 
of occupation is susceptible to execution for debt. 

Eighth—That a court having rendered a final judgment against the Administrators of the 
Charity Hospital, condemning them to pay the debt of Finlay & Co., must enforce and exe- 
cute it by writ of distringas or other writ, upon and against such rights and property 
under the control of said administrators susceptible to be applied or used to provide a 
revenue. 


The opinion of the Court was delivered by 

Topp, J. G. R. Finlay & Co., the defendants herein, obtained in 
May, 1878, in the Fifth District Court of the parish of Orleans, a judg- 
ment against the Board of Administrators of the Charity Hospital, for 
$11,299 65. 

On this judgment they caused a writ of fieri facias to issue, under 
which certain real estate, described in the petition, was seized and ad- 
vertised for sale to pay the debt. 

The State of Louisiana, through the Attorney General, obtained 
a writ of injunction prohibiting the sale of the property seized, and 
asked for a decree declaring the property in question exempt from seizure 
and sale under execution. And it is the question cf the exemption thus 
claimed for this property that is presented for our solution, and it is the 
only question involved in the case. 

In 1838, Stephen Henderson, by last will, bequeathed to the Charity 
_ Hospital an annuity of four thousand dollars. Certain heirs of the 
testator instituted suit to have the will declared null. After some litiga- 
tion the suit was compromised, and by an act of partition passed on 
the 3d of April, 1841, in pursuance of the compromise, the Charity 
Hospital became possessed of the property seized in lieu of the annuity 
devised by the will. 

_ The Charity Hospital was founded in 1784 by Don Andrés Almon- 
aster y Roxas. It remained under the patronage and direction of the 
founder till 1811, when it was formally ceded to the public. By the act 
of the Legislature accepting the cession, it was placed under the direction 
of acouncil of administrators, nine in number, of whom the Governor 
was to appoint six and the City Council three. 





NEW ORLEANS, JANUARY, 1881. 


State vs. Finlay & Co. 








By an act passed in 1813, it was enacted that all the members of the 
board of administrators should be appointed by the Governor, and that 
the Governor himself should be a member and president of the board. 
Since that time the institution has been under the control and manage- 
ment of this board, the members of which are annually appointed by 
the Governor, by and with the consent of the Senate. 


To provide for the support and maintenance of the institution, the 
Legislature has from time to time made appropriations of money from 
the State treasury, and has in various ways sought to increase its reve- 
nues by requiring certain fines, forfeitures and penalties to be paid 
directly to the hospital; by imposing taxes on theatres, circuses, balls, 
concerts, etc., for its benefit; by authorizing the board of administrators 
to accept legacies and donations made to it, and by other methods 
creating or increasing its sources of revenue. 


We find, also, a statute prohibiting the contracting of any debts be- 
yond the revenues of the institution and the annual appropriations 
made by the Legislature, and another containing an indirect but plain 
prohibition against the sale of any real estate to which it might be 
entitled. 

These are facts touching the history of the institution, and the 


policy of the State in relation to it. We have deemed the recital of 
them essential, in order to arrive at the true original character of the 
institution; for it is upon an ascertainment of its true character and 
exact status that a settlement of the issue, presented by the record, 
mainly depends. 


Under our system the Constitution of a State embraces but the 
general frame-work of the government, outlining as it were only the 
great powers intended to be permanent, but leaving to the Legislature 
the task of establishing the lesser or subordinate powers, to be exercised 
according to the necessities of the government, and for the purpose of 
carrying into effect the great object for which all governments were in- 
stituted—the well-being and happiness of the governed. The Legisla- 
ture may also, in its wisdom and discretion, delegate some part of its 
powers to inferior or local authorities the more efficiently to execute its 
purposes. We see instances of this in the powers delegated to muni- 
cipal and other public corporations for the government and police of 
towns and cities, for the facilities of travel and transportation, for the 
establishment of universities and colleges and eleemosynary institu- 
tions, etc. It is the highest duty of every well ordered State to make 
suitable provision for the maintenance and well-being of certain unfor- 
tunate classes of society, such as the insane, the deaf and dumb, blind 
and indigent sick. And, indeed, in modern times the true measure of 
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the progress, enlightenment ard humanity of a people or a nation is the 
provision made for these classes of persons. 

To carry out these beneficent objects the State may found asylums, 
established at its own expense and under its direct control, manage- 
ment and supervision; or it may commit this important work, or a part 
of it, to public corporations, expressly created for sueh purposes, and to 
which a part of the powers pertaining to the sovereignty are delegated 
by law the more effectively to carry them into execution. And whether 
these institutions are established by the State by direct appropriations 
from its own treasury, and administered and controlled by direct gov- 
ernmental authority, like the asylums for the blind and deaf and dumb 
in our own State, or are under the management and administration of 
a public corporation, as is the Charity Hospital of New Orleans, they all 
stand upon the same footing, are all equally State institutions, under the 
care and guardianship of the State, and equally entitled to its aid and 
protection. And this principle is expressly recognized in the case of 
Featherman vs. La. State University, 2 Woods, 71. All such institutions 
are owned by the State, with all their appurtenances. It may not be 
that the title to the property, from which their revenues may, in whole 
or in part, be derived, is literally in the State; but, nevertheless, the 
State owns them or holds them, in trust though it be, for the benefit of 
those they were established to serve, just as it holds all its constitu- 
tional or governmental powers, in fact, as trusts to be executed for the 
benefit of the people. 

The Charity Hospital, as we have seen above, was formally dedicated 
to the public by its original founder. For more than half a century it 
has been virtually under State control and management, through its 
board of administrators, appointed by the Governor, and of whom the 
Governor, the Chief Executive of the State, is president. It has been 
maintained, as we have seen, directly or indirectly by the bounty of the 
State; and to-day it stands asa monument of the beneficence of the 
State, the great instrumentality through which the noblest of charities 
have been dispensed and relief extended to thousands of the distressed 
and afflicted, not only of our own State, but of other States, who have 
availed themselves without return of our benevolence, and which, as a 
source of just pride to the citizens of the State, has survived the calami- 
ties of war, seasons of the greatest financial depression, and years of 
disorder and misrule. 

That we may realize how completely the property, from which the 
revenues of the hospital are, in part,derived, belongs to the State, though 
in trust, as we have said, we have only to suppose that the public cor- 
poration that administers its affairs were dissolved, as it could only be 
by State authority, and the institution ceased to exist, to whom, then, 
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would this property belong? It would not revert to the original donors; 
it could not be held by individual members of its board of administra- 
tors; but the State, and the State alone, could lay any legal claim 
to it. 

If, then, this hospital is a State institution, maintained and admin- 
istered, as we have seen, by State authority, it is the first duty of the 
State to secure and ‘preserve to it the essential conditions of its exist- 
ence for the puposes for which it was established. This duty is a 
paramount duty that rises above all other considerations, and especially 
considerations that affect only interests of private individuals. It is 
utterly inconsistent with this duty and the protection that the State 
owes to this institution to suffer it, from any cause, or at the instance of 
creditors or other persons, to be deprived of its property, without which 
its work of beneficence and charity cannot be accomplished. For all 
practical purposes, the exercise of the right claimed by the defendants 
to seize and sell the property from which it derives its support, and cn 
which its existence depends, would destroy the institution and abrogate 
its charter as effectually as if that charter was repealed by law. The 
means of support of the institution, whether derived from the bounty 
of the State or from legacies or donations made to it by authority of 
law, are, of course, indispensable to its existence, and, in fact, consti- 
tute its very life. 

The Legislature recognized this principle, and sought to consecrate 
those means of support and debar any diversion of them, when it 
declared that “all moneys coming to the hospital shall be exclusively 
appropriated to the use of the patients,” excepting only the funds that 
might be required for buildings and repairs. 

Revised Statutes, Sec. 396. 

The property seized, representing as it does the annuity already 
mentioned, must be enjoyed as the annuity would have been without 
the compromise. 

Under this view of the subject, we are forced to the conclusion, that 
the property in question was exempt from seizure, and that the injunc- 
tion against its sale must be maintained. 

We do not doubt but that the claim of the defendants, the seizing 
creditors, is a strictly meritorious one. Nor have we reason to questior 
the statement of their counsel, that the defendants came to the rescue 
of the institution in the time of its sorest need by advances of supplies 
necessary for its maintenance, for which they have never been paid; and 
it is not without deep reflection that we have come to the conclusion 
expressed.- There is something repugnant to the moral sense that a 
corporation can contract a debt and that its property should not be 
subject to legal process for its payment. But this consideration must 
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yield to the sternest legal necessity. To grant the relief in the manner 
sought is beyond the power of the judiciary. 

The judgment of the lower court, which was in favor of the plain- 
tiff, perpetuating the injunction, is affirmed with costs. 


On Rvte To Dismiss APPLICATION FOR REHEARING. 


Pocuft, J. Defendants having filed an application for a rehearing 
from the decree rendered in this cause, on November 29th, 1880, and 
having also applied for an extension of time for the filing of briefs in 
support of their application, plaintiff moves that the order granting the 
delay prayed for be rescinded, and that defendants’ petition for rehear- 
ing be dismissed on the ground of the following agreement, which was 
made, and was entered on the minutes of this Court on the 21st of 
May, 1880, in reference to this case: . 

** It is agreed by counsel for both parties in open Court, that the 
delays within which to apply for a rehearing are waived, and that the 
_ judgment to be rendered by this Court shall become final and executory 
mmediately on its rendition.” 

Defendant, G. R. Finlay, and his two attorneys, have filed affidavits 
in which they urge in substance, that their understanding of the above: 
agreement was that the case was to have been decided at the term of 
the Court which expired on the 31st of May last, 1880, and that the 
agreement was entered into by them for the sole purpose of securing 
or facilitating a final decision of the case at that term of the Court. 

We have no reason to doubt the good faith and the truth of the 
statement made by affiants, but we are called on to interpret and enforce- 
an agreement which is of record in our minutes, which is clear and un- 
ambiguous, and glaringly exclusive of, and inconsistent with, the inter- 
pretation invoked by defendants. The agreement is sweeping, definite 
and complete, and suggests no restriction, exception or qualification, 
and must be construed as law unto the parties thereto. 

As defendants intended their waiver to have effect only on a decis- 
ion to be rendered at that term of the Court, they should have inserted 
some provision justifying such a restriction, in default of which their 
opponent be secured in the rights which he thus acquired, as 
sacredly as defendants would have been maintained in the correspond-- 
ing right in the event of a decision favorable to them. 

It is, therefore, ordered, adjudged and decreed that our order of 
December 13th, 1880, allowing delay for filing briefs in support of de-- 
fendants’ application for a rehearing be rescinded; and that their appli- 
cation for a rehearing in this case be dismissed, and that they be 
condemned to pay the costs of this proceeding. 

Levy, J., absent. 
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No. 8079. 


Pavut Lacrorx vs. Martrat Bonin. 


An extension of time of thirty days being granted by this Court, to file the Transcript ot 
Appeal, the Appellant on the day after the thirtieth day of the extension allowed, ap- 
plied for additional time: held that the application is too late. and the Appeal should be 
dismissed. : 


A, J. Ker for the Appellant. 
Frank D. Chrétien for the Appellee. 


The opinion of the Court was delivered by 


BermupbeEz, C.J. This isa rule on the clerk of this Court to show 
cause why he should not deliver the certificate provided by Art. 589, 
C. P., showing that the transcript of appeal herein was not filed. This 
rule was notified to the appellant, who answers “that he has employed 
all due diligence to have the transcript completed and filed; that the 
last day of the term should not be counted;” and he “ prays that the 
rule be dismissed.” 

The appeal was returnable here on the first Monday of November 
last. On the fourth of November, which was the last of the three judi- 
cial days which followed the return day, the appellant, on a showing, 
obtained from this Court an extension of thirty days. That term ex- 
pired on and with the fourth of December. The fifth was not a judi- 
cial day, but the sixth of December was. 

It is on that day that the appellant moved for a further extension, 
and that the Court, under the impression that the application was 
seasonably made, granted an additional delay of fifteen — which ex- 
pired on the 20th of December. 

It is on this last day that the present rule was taken. On the fol- 
lowing day, the 21st, the appellant moved this Court for an additional 
extension of ten days, but the motion was taken under advisement, 
to be passed upon with the rule now before us. 

It is clear that the extension granted on the sixth day of December 
was inadvertently allowed. The motion for it came too late. It should 
have been made on the fourth of December. 

The rule that when an act is to be done within a given time it may 
be done afterwards, if nothing occur to prevent it, and that neither the 
day of serving the notice, nor that on which the act is to be done, are 
included, do not apply to this case. C. P. 318; 12 R. 421; 8 L. 206;6 R. 
79; 10 R. 319; 9 A. 21; 10 A. 75, 147; 24 A. 126; 19 A. 122; 21 A. 210, 213, 
20 A. 229, 18 A. 651; 28 A. 901. 

There exists however an exception, when the last day on which the 
act to be done is a dies non. 24 A. 333. The first, second, third and 
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fourth of December, ult., were judicial days. The last day was nota dies 
non. 
The plaintiff in rule is entitled to the certificate claimed. 

It is, therefore, ordered that the order allowing an extension of time 
to the appellant, made on the 6th of December, ult., be rescinded; that 
the motion filed on the 21st Dec. ult. for a further extension be refused; 
that the appeal herein be considered as dismissed, and that the clerk of 
this Court do issue to the appellee the certificate provided for by article 
589 C. P., at appellant’s costs. 

Levy, J., absent. 





No. 8082. 


SraTE oF LOUISIANA vs. WILLIAM EVERAGE ET AL. 


In a criminal prosecution for larceny, it is sufficient to lay the title of the property stolen in 
the ostensible or apparent owner of it. 

And, for the purpose of such prosecution, cattle at large in the woods or prairies, must be 
considered as in the possession of the owner. 

The Proviso of Act No. 36 of 1880, allowing the State three peremptory challenges for each 
defendant, is unconstitutional, under Article 29 of the Constitution, because the object of 
the Proviso is not expressed in the title of the law, 


PPEAL from the Eleventh Judicial District Court, parish of Natchi- 
toches. Pierson, J. 


D. C. Scarborough, District Attorney, and J. C. Egan, Attorney Gen- 
eral, for the State, Appellee. 


Wm. H. Jack for Defendant and Appellant. 


The opinion of the Court was delivered by 

Pocuf, J. Under an indictment for larceny of a hog, alleged to be 
the property, jointly, of C. A. Presley and N. Fuller, Nelson King and 
William Everage were tried and convicted by a jury of five, at a term 
“not a regular jury term,” provided for in Act No. 35 of the Legisla- 
ture of the year 1880, enacted wnder the authority of article 7 of the 
Constitution. 

Nelson King, having been recommended to the clemency of the 
court, was sentenced to imprisonment for thirty days in the parish jail, 
and does not appeal; but William Everage, who was sentenced to im- 
prisonment in the State Penitentiary for one year, seeks by appeal the 
reversal of the verdict and sentence on several grounds, enumerated in 
four bills of exception, in a motion for a new trial, and a motion in 
arrest of judgment. 

After analyzing the several bills of exception reserved by the ac- 
cused, and the facts interwoven in those bills, we gather in substance the 
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following facts, which must be considered as blended with the questions 
of law to be determined. 

That the hog, which is charged to have been stolen by the accused, 
was part of a herd of hogs owned by A. J. Page, “running at large in 
the woods,” “ marked in the ear with mark of said Page;” and that at 
the death of Page, who left a surviving wife and partner in community, 
and several minor children, the herd of hogs, “as they ran in the woods,” 
were sold for cash to Presley and Fuller by Widow A. J. Page, acting in 
said transaction through the agency of her brother-in-law, Daniel Page. 

The accused complains of the refusal of the judge to charge the 
jury on the question of the alleged ownership of the property stolen, 
in substance, as follows: 

First. That a verbal authority from the owner is not sufficient for 
an agent to sell movable property. 

Second. That the surviving widow in community owning but one 
half of the community property cannot make a valid sale of the same, 
though it be movable property, by private act and extrajudicially. 

Third. That larceny cannot be proved unless the property charged 
to have been stolen was in the actual or natural possession of the al- 
leged owner. 

After a careful examination of the able brief submitted by counsel 
for the accused, and of all the authorities quoted by him, we find no 
error in the course of the judge in refusing to charge as requested. 
We know of no law which requires a written mandate to authorize the 
sale by an agent of movable property. The accused asked the judge 
to charge that the authority of the agent to make such a sale must be 
shown to be express and special; which charge was given by the 
judge, but he properly added the words “verbal authority in such 
case is good.” The objection of the accused to the insertion of these 
words is therefore unfounded. 

And his position is equally untenable in his request for the charge 
denying the widow’s right to sell and dispose of a lot of hogs belonging 
to the community. We are clear that hogs, like money, grain, liquors 
or provisions are, in a case like this, subject to the imperfect usufruct 
of the surviving widow, who has full power under the law to consume, 
sell, or dispose of them as she thinks proper.” And we, therefore, con- 
clude that the alleged owners had thus acquired legal ownership of the 
hogs, fully sufficient to justify a charge of larceny against any third 
person who took and appropriated them without their consent. It has 
been held that the possession of a thief was sufficient to prove larceny 
against another thief who stole from him; a fortiori will this rule 
apply to a purchaser in good faith, even if in a test with another claim- 
ant his title might be found defective. 
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The reasoning urged by counsel for the accused might have some 
strength or applicability if the title of Presley and Fuller was contested 
in a civil suit on behalf of the Page minor heirs, but it has no applica- 
tion in a case of larceny, where the felonious taking, more than the 
perfect legal title of the alleged owner, forms the essence of the issue 
presented to the jury. The judge gave the charge covered in the third 
ground of complaint, but inserted the word “constructive” so as to 
read “actual, or natural, or constructive possession;” and, we think, 
there was no error in the qualification added by him. 


The hogs were running in the woods, and were sold “as they ran;” 
they were marked by the ear mark of Page, and were thus identified by 
the purchasers, and the unlawful severance from such possession is 
larceny in common law. To require corporeal possession by a pur- 
chaser of that kind of property, as a test of the unlawful taking of 
such property, would be equivalent to licensing the pillaging and utter 
destruction, as to the owners, of the immense herds of cattle and other 
stock, bred, reared, and owned in the prairies and in the forests of this 
State, whence our markets are in part supplied. 


The motion for a new trial was predicated on the grounds herein- 
above enumerated and disposed of. 

The motion in arrest of judgment was based on the alleged un- 
certainty of the indictment, for insufficient description of the animal 
charged to have been stolen; which is described as “one hog then and 
there being found of the value of ten dollars, the property of N. Fuller 
and C, A. Presley.” But in his brief counsel for the accused fails to 
elucidate or develop this point of his defense, which we understand is 
virtually abandoned by him, especially as he concludes with the prayer 
that “the case be remanded to be proceeded with according to law.” 


The accused reserved another bill of exception, and that is levelled 
at the ruling of the judge in allowing the State to exercise more than 
three peremptory challenges, which is the number allowed to the prose- 
cution by section 4 of Act No. 35 of 1880, under the provisions of which 
law this trial was held. 

In support of his ruling the judge refers to Act No. 36 of the same 
year and of the same day, at the end of which is found a proviso, read- 
ing as follows: 

* Provided this act shall not apply to trials to be tried by a special 
jury at other terms than regular jury terms of the court, in which cases 
of trials for crimes and offenses not necessarily punishable at hard labor 
or death, the accused shall be allowed six peremptory challenges and 
the State three for each defendant on trial.” 

Under Act No. 35, the accused is entitled to five peremptory chal- 
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lenges and the State to three, without reference to the number of de- 
fendants on trial. 

It is very evident that the two provisions are inconsistent, and that 
the trial of cases “at other terms than regular jury terms” must be 
regulated by the one exclusively of the other. The District Judge 
’ adopted the proviso in Act No. 36 as contuining the latest expression of 
legislative will. In this he may be correct, but the latest expression of 
legislative will, in order to have the force and effect of law, must be 
clothed in accordance with constitutional regulations and inhibitions. 

Now Act No. 36 is entitled “An act to amend and re-enact section 
997 of the Revised Statutes of 1870, in regard to challenges of jurors in 
trials of criminal cases.” And that section refers to regular jury terms 
or juries of twelve, and refers to cases where the punishment may be 
by imprisonment at hard labor for twelve months or more; and it is 
amended so as to allow to the State six peremptory challenges for each 
accused on trial; and the amendatory act, in clear language, disclaims 
any application “ to the trial of cases at other terms than regular jury 
terms,” for which class of cases ample provision is made in Act No. 353. 
and yet in the face of such formal declaration it contains a provision on 
the subject of peremptory challenges in that very class of cases, and 
that provision materially differs from the rule laid down in Act No. 35, 
which from its title and tenor is the very act intended by the Legisla- 
ture for the regulation of criminal trials at other terms than regular 
jury terms. 

The two provisions are clearly inconsistent, and cannot co-exist— 
one must be the governing rule to the exclusion of the other. The 
provisions contained in section 4 of Act No. 35 are in keeping with the 
tenor of the act, and are expressed or covered in the title of the act. 

By inserting the provision in Act No. 36, under which, in the identi- 
cal class of cases, the State is allowed three peremptory challenges for 
each accused on trial, the Legislature manifestly intended to amend the 
provision on the same subject-matter in Act 35, under which the State 
is allowed only three peremptory challenges and the accused five in- 
stead of six. 

But that intention or object is not expressed in the title of Act No. 
36, and is therefore stricken with nullity by Art. 29 of the Constitution.. 

The title of the act proposes to amend and re-enact a statute on 
an entirely different subject-matter, and cannot be stretched under any 
possible construction to cover an amendment of a different statute, 
enacted in furtherance of a new constitutional provision, and brought. 
to light two years after the enactment of the amended statute. Our 
conclusion is, therefore, that the provision in Act No. 36 is absolutely 
null and void, as though not written at all; and that the court should 
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have been guided by Act No. 35 in the whole trial on the subject of 
peremptory challenges. The court therefore erred in allowing the State 
to use more than three peremptory challenges, and for that reason the 
sentence must be avoided. 

It is, therefore, ordered, adjudged and decreed that the verdict of 
the jury be set aside and the judgment of the lower court annulled, 
avoided and reversed, and that this case be remanded to be proceeded 
with according to law, and to the views herein expressed. 

Levy, J., absent. 


No. 8038. 


STATE oF LOUISIANA EX REL. JACOB MEYERS Vs. BoARD OF LIQUIDATION. 


A Motion in this Court, before the case is on trial, to strike out of the Transcript of Appeal 
documents alleged to have never been offered in evidence, is without precedent and will 
not be entertained. 

Having obtained judgment from the District Court against the Board of Liquidation, de- 
claring certain State bonds and warrants legal, and ordering the funding of them, under 
Act No. 3 of 1874, and the judgment of the District Court not being appealed from, the 
Relator appled for a Mandamus to compel the Board of Liquidation to fund said bonds 
and warrants and issue in their stead the Consolidated Bonds provided for by law. 

Held that, under Act No. 11 of 1875, the Board of Liquidation is to fund bonds or warrants, 
the legality of which is questioned, only after said bonds or warrants have been declared 
legal and valid by the Supreme Court; and, therefore, the judgment of the District Court, 
though final, is not, under the special provision of said law, binding upon the Board of 
Liquidation. 

The Relator himself, though the judgment of the District Court was in his favor, had the 
right to bring said judgment up for review by this Court, to meet the express and special 
requirement of the Statute. 


from the Fifth District Court, parish of Orleans. Rogers, 
J. 


Kennard, Howe & Prentiss for the Relator and Appellant. 


First—Relator, having obtained on the 28th February, 1879, a final judgment against the 
Board of Liquidation, under the 3d section of the Act No. 3, of 1874, declaring his war- 
rants ‘‘to be legal and valid obligations of the State of Louisiana and fundable under 
Act No. 3, of 1874,” and directing said Board “to exchange the said warrants under and 
in accordance with the provisions of said Act No. 3, of 1874, for consolidated bonds under 
the provisions of said act,” and more than one year having elapsed from the rendition of 
said judgment, and no appeal having ever been taken ; and the said Board having on the 
7th July, 1880, adopted a resolution to fund said warrants ; and having received the said 
warrants into its possession and destroyed them, and having given the usual receipt for 
them, which is made part of the petition herein, it was and is its plain duty to deliver the 
corresponding 60 per centum of bonds to relator. j 

Second—Under the Articles of the Code of Practice 829-844, the modern theory of mandamus 
in the other States of the Union is specially established in Louisiana, to the extent set 
out in these articles. 
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a. The writ is directed to public ofticers, to compel them to fulfill any of the duties at- 
tached to their office, or which may be legally required of them. C. P. 834. 

b. The party who obtains the alternative writ is required to make full prima facie 
proof of his right by affidavit. He makes ‘oath of the facts thus alleged.” C. P. 840. 
The judicial mind acts at once on this proof. The writ is issued, directing the defendant 
to do the act, or show cause to the contrary. C. P. 841. If he show no cause the writ is 
made {peremptory. State ex rel. Marin vs. Judge, Opinion Book No. 45, p. 575. If the 
answer is considered insufficient the writ is made peremptory. C. P. 843. 

c. So far as the answer is concerned, anything in the nature of a general denial is of 
no avail. The relator being required to make oath to ‘truth of the facts thus alleged,”’ 
has the correlative right to have this oath respected, unless it is shown to be untrue, or 
that, if true, it does not justify the writ. Watts vs. Police Jury, 11 An. 141. And this is 
the plain rule in the other States whence mandamus was derived. Levy vs. English, 4 
Ark. 67; Bank vs. Canal Commissioners, 10 Wendell, N. Y. 25. 

Third—In the case at bar the answer or return of the Board contains merely a verv vague 
general denial, and then a new and substantive defense, which seeks to go behind the 
matters, which, if they have any existence, were concluded by that judgment. All the 
allegations of fact, then, in relator’s petition, may be taken as true, and they are fully 
corroborated, if need be, by the documents, made part of the petition, and those offered 
and filed with the exception of res judicata at the trial. Semple vs. Barrow, 2 An. 141; 
Canal Bank vs. McGloin, 10 An. 241. 

Fourth—On the 16th of July, 1880, at the trial, the relator, with excess of caution, filed the 
exception of res judicata to that portion of the respondent’s answer which sought to go 
behind a solemn final judgment between the same parties, and set up matters which, 
even if proved, (and they are not proved), are conclusively presumed to have been con- 
cluded by the relator’s judgment of February 28, 1879. The exception was plainly a good 
one, and should have been maintained. Rev. C. C. 2286; Plicque vs. Perret, 19 La. 3i8; 
Parker vs. Scrogin, 11 An. 629, 632; Prescott vs. Lewis, 12 An. 197; Baker vs. Frellsen, 32 
An. p. 830; Granger vs. Singleton, 32 An, 898. 

Fifth—Even if the respondent could be heard to prove the allegations to which the relator’s 
Objection of ves judicata applies, no such proof was offered. 

Sixth—The judge a quo in his written reasons, admits that the respondent should not be per- 
mitted to go behind the final judgment of relator. Yet he dismisses the relator’s suit. 
This was evident error. The judgment in the case at bar should be reversed, and judg- 
ment rendered for relator as prayed for. . 


J. C. Egan, Attorney Geueral, and H. N. Ogden for Defendant and 
Appellant. 


“The true object of the writ of mandamus is to enforce a clear legal right by compelling an 
officer to perform a legal duty, which he has no discretion to decline.” See Dictum of 
Mr. Justice Howe, in concurring in the decision in State ex rel. Smith & Co. vs. Board of 
Liquidation of the Floating debt of the State, 23d An. p. 390. 

“The party who applies for a mandamus must show that he has a clear legal right to the re- 
lief sought, and that he has no other adequate remedy.” 26th Ark. p.482. 

The relator in a mandamus proceeding must make out his case. See recent decision in Hart- 
well vs. Johnson. 

“The party who desires to have a judgement, of which he complains, reversed, should have 
the testimony reduced to writing or a statement of facts made out; otherwise the presump- 
tion is that appellees fully made out their case below.” Johnson vs. Spearing, 15 La. 232. 

Facts which appear in the record only from a statement in the opinion of the inferior judge 
that they were proved, are not in evidence. The evidence itself must be produced. See 
authorities on p. 76 of Hennen, 1st vol. 

A party must not only produce evidence, but see that it is received and noted. James Staf- 
ford vs. W. P. Harper, Sheriff, and James M. Weymouth, recently decided. 
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Evidence, although in the record, if not offered below will not be noticed, Sargent vs. Slatter, 6th 
An, p. 72. 

If documents are to be considered in evidence, merely because they have been annexed as 
partof a petition, then a party desiring to use as proof documents clearly inadmissible, 
could secure his end by merely filing them before the trial as part of his petition, the 
right to object to their introduction would thus be destroyed. 

Aet No. 3, of 1874, section 3d, provides that ‘‘if any member of said Board of Liquidation 
shall knowingly audit and fund any illegal claim against the State, he shall be deemed 
guilty of a misdemeanor, and shall, on conviciion, be fined not less than five thousand 
dollars and be imprisoned not less than two years, at the discretion of the court’”—and 
the supplemental act No. 11, of extra session of 1875, declares that ‘‘ the Board of Liqui- 
dation, constituted by the second section of act No. 3, approved January 24, 1874, entitled 
an act to provide for funding obligations of the State, by exchange of bonds, etc., is 
hereby prohibited from issuing any bonds in exchange for outstanding bonds of the 
State, or warrants drawn previous to the passage of said act by the respective Auditors 
of Public Accounts of the State on the treasury thereof, forming items of State indebted- 
ness, the legality or validity of which may have been or may be hereafter questioned, 
until such bonds or warrants shall first by final decree of the Supreme Court of the State 
of Louisiana, have been declared legal and valid obligations against the State, and that 
the same were issued in strict conformity to law, and not in violation of the constitution 
of this State or of the United States, and for a valid consideration.” 
the face of such a provision the judgment of an inferior court could never warrant or 
protect the Board of Liquidation in funding outstanding bonds or warrants, and this 
court could not order their exchange for consolidated bonds until it had seen and passed 
upon the warrants themselves. 

‘There is no evidence in this case to contradict the full and explicit return, and no pretense 
that the warrants sought to be funded have ever been seen by the Supreme Court. 


On Motion To Strike Oovt. 


The opinion of the Court was delivered by 


BermupeEz, C.J. The motion made to strike from the transcript 
documents which are alleged to have never been offered in evidence, is 
without precedent, and cannot be entertained at the present stage. 

“When the case will be on trial on its merits, whatever the same may be, 
it will be time enough for the mover to call the attention of the Court 
to their improper insertion, and to object to their being given any effect. 
We would otherwise be called upon unnecessarily to examine twice 
cases which should receive our consideration only once, and we would, 
therefore, be uselessly and onerously taxed. 

_ It is, therefore, ordered that the motion be declined without preju- 
dice to the right of parties to act as suggested on the trial of the case 
on its merits. 


On THE MERITS. 


Topp, J. The relator alleges substantially that by virtue of a final 
judgment rendered in the Fifth District Court of the parish of Orleans, 
‘in a case entitled “Jacob Meyers vs. Board of Liquidation,” the said 
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board provided to exchange the warrants mentioned in the judgment 
for consolidated bonds of the State under Act 3 of 1874. 

That the board, by resolution, did fund the said warrants and 
receive them from relator, and then and there cancelled them, and gave 
to the relator a certificate to that effect annexed to and made part of 
the petition. 

It was further alleged that the relator was entitled to receive the 
consolidated bonds under said acts, and that it was the duty of the 
board to deliver them, but that the board refused to deliver them, and 
declared that it would not do so. Wh@eupon a mandamus was prayed 
for to compel the board to perform this alleged duty. 

The return or answer made by the board is substantially to the fol- 
lowing effect: 

It denied that the bonds in question were legal and valid obligations 
of the State, but averred, on the contrary, that they were illegal, 
unconstitutional and void, and had been so declared by the highest ju- 
dicial tribunal of the State. It was further denied that the relator had 
any final judgment requiring the Board of Liquidators to fund said 
warrants, and averred that such final judgment could only be rendered 
by the Supreme Court of the State; and that such judgment of the 
Supreme Court establishing the validity of such warrants was an es- 
sential prerequisite to their funding. 

The court a qua refused the mandamus, and the relator has ap- 
pealed. 

There has been a question raised as to the sufficiency of the evidence 
in the record to authorize a review of the case by this Court; and there 
is an issue between the parties, extensively discussed, as to what is or 
is not in evidence. From the conclusion we have reached touching 
the merits of the controversy, we deem it unnecessary to decide this 
question. 

The Board of Liquidation was established by Act No. 3 of 1874, 
commonly known as the “Funding Act.” It was through this board 
that the bonded debt of the State was to be consolidated, and the 
holders of the bonds or warrants were required to present them to this 
board for examination and exchange. 

Section third of this act provided, that “if any member of said 
Board of Liquidation shall knowingly audit and fund any illegal obliga- 
tion against the State he shall be guilty of a misdemeanor and shall, on 
conviction, be fined not less than five thousand dollars, and be im- 
prisoned not less than two years, at the discretion of the court.” 

Act 11 of the extra session of 1875, supplemental to Act 3 of 1874, 
in its first section provides: 

“That the Board of Liquidation constituted by the second section 
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of Act No. 3, approved January 4, 1874, entitled an act for funding obli- 
gations of the State by exchange for bonds, etc., is hereby prohibited 
from issuing any bonds in exchange for any outstanding bonds of the 
State, or warrants drawn previous to the passage of said act by the 
respective Auditors of Public Accounts of the State on the treasury 
thereof, forming items of State indebtedness, the legality or validity of 
which may have been, or may be hereafter questioned, until said bonds 
or warrants shall first, by final decree of the Supreme Court of Louisiana, 
have been delared legal and valid.obligations against the State of Louis- 
iana, and that the same were issUed in strict conformity to law, and not 
in violation of the Constitution of this State or of the United States, 
and for a valid consideration.” 

In the case of the State ex rel. Forstall vs. Board of Liquidation, 
where the construction of this last act was before the Court and the 
required judgment on the bonds not rendered, the Court said that the 
board “ had the right to refuse to fund any and all bonds and warrants, 
Its duty is to refuse to fund all that come to them tainted, without re- 
gard to the fact whether they are in the questioned list or not.” The 
questioned list mentioned being the list of bonds and warrants that by 
the second section of the Act of 1875 are specially designated and 
declared “ questioned and doubtful as to their legality and validity.” 

The object and intent of the act seems manifest. It was to afford 
the surest protection to the State against outstanding invalid or fraud- 
ulent obligations, many of them known to have been issued ir times of 
misrule and maladministration of our State officers, by requiring that 
their validity should be recognized and declared by the highest judicial 
tribunal of the State, and at the same time protect the holders of bonds 
and warrants of the State against any unjust exclusion of the claims 
by the board. ' 

But what is meant by the words “that may have or may be here- 
after questioned” employed in the Act of 1875? By the terms of the 
Act of 1874, establishing the Board of Liquidation, it was required to 
exchange the bonds to be prepared under the provisions of the act 
* only for valid outstanding bonds of the State and valid warrants drawn 
previous to the passage of the act;” and the members of the board 
were declared guilty of a crime, and subjected to heavy fine and im- 
prisonment, if they funded any other kind of bonds or warrants except 
valid ones. . 

This looks like investing the board with a very large discretion 
touching the character of the bonds that might be presented to them 
for funding, and conferring on them, in no stinted measure, the right to 
“question” such bonds which, in its judgment, did not meet the re- 
quirements of the act. 
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The Board of Liquidation in this case did question the validity of 
the relator’s warrants, and took a very summary and effective way to 
make its questioning felt, and it is its acts, in this respect, that are com- 
plained of by the relator in this proceeding. And the answer or return 
to the mandamus, in which the validity of these warrants is so vigor- 
ously assailed, was made by the then Attorney General, the highest law 
officer of the State. It seems, therefore, that these warrants have been 
“questioned,” and seriously questioned, by very high authority, and, 
we think, by competent authority, and in a manner to meet and satisfy 
the requirements of the law. Nor does the act prescribe the time 
within which such bonds or warrants may be questioned. Its language, 
in this respect, is of the broadest description, and allows an indefinite 
term for contesting their validity. The counsel for the relator, however, 
contends that the judgment of the District Court, upon which his pro- 
ceeding is based, is conclusive as to his right to have the warrants 
funded and exchanged, inasmuch as the judgment was not appealed 
from, and the delays for an appeal had expired, and urges that the judg- 
ment is, therefore, final, and has the force of res adjudicata. We think 
otherwise. It is only to a judgment rendered in a proper suit bya 
court clothed with complete jurisdiction over the sybject matter thereof, 
between the proper parties, and after regular procéédings, that the force 
of the “thing adjudged” can be ascribed where the lapse of time re- 
quired therefor has made it final. 

Do these requisites concur with respect to this judgment? By the 
express terms of the act, bonds and warrants “ questioned” may be 
funded, but it is only after a final decree of the Supreme Court has 
pronounced them legal and valid obligations, “ issued in strict conformity 
to law, and for a valid consideration.” This is the prescribed authority 
to the board, and the only authority that is sufficient to empower it to 
fund the bonds or warrants in such contingency. By language the most 
explicit, and which cannot be misunderstood, such decree is made a pre- 
requisite, a sine qua non to any action of the board looking to the fund- 
ing or exchange of such obligations. 

The effect of a decree of any other court, a District Court for in- 
stance, ordering the funding of such warrants, is not to be judged 
according to rules applicable to ordinary cases. The State cannot, as a 
rule, be sued in her own tribunals. No cne hasa legal right to prosecute 
or enforce a claim against the State except by her permission, and in 
the manner she may prescribe. The establishment of the Board of 
Liquidation for the purpose of determining the liability of the State, 
and adjusting demands against her, and the investing the board with 
the necessary authority to determine and fix her obligations, was an act 
of grace on the part of the State towards her creditors. So, too, was 
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the privilege given them to prosecute their demands against the State 
by proceedings in her highest judicial tribunal. The State in her sover- 
eign capacity had the power to prescribe the manner of the proceeding, 
and to designate the Court whose decree should be respected, and 
whose authority should be acknowledged as paramount and controlling 
over the subject, with respect to which her power was exercised and 
permission granted. And she has doneso. And the State having thus 
determined and declared her will through her legislative department, the 
privilege conceded could be exercised in no other way than that pre- 
scribed, and the end in view reached through no other tribunal than 
that designated and appointed. 

It is not for us to say how the proceedings should be conducted 
and how the required decrees be obtained in all cases. The relator’s 
counsel may think that it would be a very irregular and novel proceeding 
for him tobring a case before the Supreme Court from a judgment in his 
favor in the court of the first instance. We reply, “‘ita scripta est lex.” 
We fail, however, to perceive any insurmountable obstacle in the way of 
obtaining a decree of this Court, even where a favorable judgment has 
been rendered by an inferior court, and why, in such case the proceeed- 
ing could not be transmitted to this Court to meet the express and 
special requirement Of the statute in a manner conformable to the letter 
and spirit of the act. The question relating to the mode of procedure 
is, however, not now before us. It is sufficient to say that the right to 
bring the judgment up for review by this Court, even by the party in 
whose favor rendered, existed; and in a proper case would have been 
enforced. 

The warrants of the relator having been questioned as to their 
validity, and the same not having been declared legal and valid obliga- 
tions of the State by a final decree of this Court, we cannot grant the 
relief sought and compei the Board of T.iquidation to exchange them 
for consolidated bonds, as provided by the act invoked; but we reserve 
all the rights of the relators otherwise. 

It is, therefore, ordered, adjudged and decreed that the judgment 
of the lower court refusing the mandamus be affirmed with costs. 

Levy, J., absent. 
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No. 8040. 
EvGene CHRETIEN vs. BENJAMIN Porncy. 


‘On the last day for applying for an extension of time to file the Transcript, the Appellant 
filed his application in the Clerk's office, the Court not being in session. Five days after, 
the Court being in session, granted the time asked for. Held that this time is tg be com- 
puted from the day the application was filed in the Clerk's office. 


PPEAL from the Civil District Court, transferred from the Third 
District Court, parish of Orleans. Monroe, J. 


Paul E. Théard and Geo. H. Théard for Plaintiff and Appellee. 


First—That the transoript of appeal was filed too late, no days of grace being allowed after 
an extension of the return-day. Cane vs. Caldwell & Kahn, 23 A. 790; Beckmyer vs. 
Eckelman, decided in May, 1879, by this Honorable Court, but not reported—Opinion 
Book No. 53, f. 193, 

Second—That in order to obtain a second extension of time, the appellant must apply to the 
court on or before the last day. On, when the court happens to be in session; before, 
when the appellant is aware that there will be no session of the Court on the last exten- 
sion day. Same authorities; Bienvenue vs. Factors, 28 A, 901; Sun vs. Bynum, 32 A. 28. 

‘Third— That when appellant has filed a motion for extension during recess of the court, the 
new extension runs from the day of the filing of the motion, and not from the day when 
the motion was entertained by the court and spread on the minutes; otherwise there 
would be an interval during which no extension at all would exist. 





Richardson & Magruder for Defendant and Appellant. 


Where a devolutive appeal was made returnable on the first Monday of November, and an 
extension of time was granted tothe 6th of December, a non-judicia] day, and an applica- 
tion was filed for a further extension in the clerk's office, on the 6th, that return day, and 
the motion made in open court on the first day of the next sitting of court, and granted, 
that, if it appears that no fault was imputable to the appellant, and the appeal is devolu- 
tive and appellant would be entitled to another appeal, the order granting extension of 
time will not be set aside on a motion to dismiss the appeal on the ground that the trau- 
script was filed too late. 


Motion To Dismiss. 
The opinion of the Court was delivered by 


Pocut, J. Appellee moves to dismiss this appeal on the ground 
that the transcript was filed too late. 

The appeal was made returnable on the first Monday of November 
last, 1880. 

On the 3d of November, within proper time, and on proper showing, 
appellant obtained an extension of time to the first Monday of Decem- 
ber following for filing his transcript. On the day on which this delay 
expired, the Court being not in session, appellant filed in the clerk’s 
office a motion for a further extension of time of thirty days, on which 
motion the Court ruled at the next court day, the 13th of December, 
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and allowed an extension of fifteen days. On the 24th of December, 
appellant applied for a further extension of fifteen days, on which 
motion the Court acted on the 27th of December, by granting a further 
extension of fifteen days, and the transcript was finally filed on the 7th 
of January inst., whereupon appellee moved for the dismissal on the 
10th, within the legal delays. 

The only question presented for solution is as to the date from 
which must be computed the extension of time applied for on the 6th,. 
and granted on the 13th of December. 

Appellant contends with confidence that the time must be computed 
from the thirteenth, and did not, therefore, expire before the 28th. If 
his reasoning be correct, and he cannot deny that the limit of his first 
extension was on the 6th, we are at a loss to conceive what disposition 
he expects us to make of the intervening week between these two dates. 
Either he obtained a renewal of extension to take effect from the 6th, 
on which his first extension expired, or he did not; if he did, then the 
renewed delay must have expired on the 21st following, fifteen days 
thereafter, and his application of the 24th came too late. If he did not 
obtain a renewal on that day, or to take effect at least from that 
day, then his extension obtained on the 3d of November up to the first 
Monday of December, had expired, when he renewed it as he contends, 
on the 13th of December, in which case our order of that date was in- 
advertently granted, and was a nullity. 

Our version is that his application filed with the clerk on the 6th of 
December, while the Court was notin session, was seasonably made, 
and justified our order granted on the next court day, the 13th, and 
that the effect of the order retroacted to the day on which the applica- 
tion had been made, and that the delay therein expired on the 2Ist. 31 
A. 162. . 

It therefore follows, that the application made on the 24th, and 
granted on the 27th of December, came too late, and that our order of 
that date was inadvertently granted, and is an absolute nullity. See 
cases Succession of Kuntz & Lacroix vs. Bonin, recently decided, and 
not yet reported. 

The Court can grant no valid order in contravention of law, and 
when surprised as in this case, into an error of computation of time, 
will rescind its own orders without special motion to that effect. 

In making such motions, attorneys must be careful to be within the 
plain requisites of the law, or else they will eventually be deprived of 
any relief which may be granted inadventently. 

It is, therefore, ordered that this appeal be dismissed at appellant’s 
costs. 





NEW ORLEANS, JANUARY, 1881. 


State ex rel Sigur vs. Judge 19th Judicial District Court. 








No. 8129. 


STATE OF LOUISIANA EX REL. Epwarp Sieur vs. JupGr 19TH JupIocIAL 
District Court, ParisH oF St. Mary. 


‘The order of court dissolving an injunction on bond, may work an irreparable injury and is 
appealable, when the act enjoined, as alleged, amounts toa trespass, and the effect of 
dissolving the injunction would be to change the possession of immovable property. 
Affirming previous decisions. 


Resse for Writ of Mandamus. 


D. Caffrey for the Relator. 


‘Where the effect of an order dissolving an injanction is to deprive the owner of land, or one 
claiming to be owner, of its possession, pendente lite, the order is appealable from. 11 An. 
39; 14 An; 847; Ib. 57; 22 An. 512; 24 An. 154; 30 An. 970; C. P. 307 


F. 8S. Goode, judge, etc., Respondent, propria persona. 


The opinion of the Court was delivered by 

Fenner, J. The police jury of the parish of St. Mary having traced 
‘and laid out a public road across and over the plantation of relator 
in accordance with the provisions of Sec. 3369 Rev. Statutes, the relator, 
as authorized by section 3370 Rev. Statutes, appealed to the District 
Court for the parish by petition, and applied for and obtained a writ of 
injunction staying proceedings and prohibiting the police jury from en- 
tering upon his lands for the purpose of opening and constructing the 
‘proposed road. 

He averred that there was already a good and sufficient public road 
‘along the lower boundary of his plantation, which had existed and been 
used by the public without complaint for over a quarter of a century; 
that he contributed one-half the land over which said road runs; that he 
has erected his dwelling house, sugar house, buildings, orchards, etc., and 
has located his fields and pasture with reference to said road; that if 
‘the proposed road be run through his enclosures, he would be compelled 
to erect fences and gates along the same to protect his fields from inva- 
ion by stock, etc.; and that the time allowed under the notice given 
would be too short to enable him to protect his growing crops. 

He denies the necessity of the road and the right of the police jury 
to open it through his plantation. He averred that the opening of the 
‘road would work him irreparable damage and injury. The injunction 
-was granted as prayed for. 

Thereafter the police jury applied to the court to dissolve the in- 
junction on bond under article 307 C. P., and the Court ordered the 
Aissolution. 
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Relator, averring that the dissolving order was erroneously granted’ 
and worked him an irreparable injury, applied for a suspensive appeal 
to this Court, which the judge refused. 

The relator applies, in the present proceeding, for a writ of man- 
damus commanding the judge to grant the suspensive appeal as prayed’ 
for. 

The judge answers that he granted the dissolving order, because: 
after careful examination, he considered that the act prohibited could 
not work an irreparable injury to relator; that, inasmuch as appeals 
from interlocutory judgments are only allowed when such judgments. 
would work an irreparable injury, and as in granting his dissolving 
order he had decided that there was no such injury, he naturally de- 
nied the appeal therefrom. 

He basis his action upon our recent decision in the case of C. C.. 
Slaughterhouse Co. vs. the Police Jury of the parish of Jefferson, and 
on Jure vs. Municipality, 2 A. 321. 

We find nothing in either of those decisions inconsistent with the 
well-settled principle that “when the acts complained of amount to a 
trespass, and the effect of dissolving the injunction would be to change: 
the possession of immovable property, the injury is irreparable.” 

Marion vs. Johnson, 22 A. 512. 

Boedicker vs. East, 24 A. 154. 

The law jealously guards the owner’s possession of immovable: 
property, and restrains and even punishes as a crime, all unauthorized 
interference with it. Disturbance of such possession, no matter under 
what color or claim of right, is not permitted in the case of individ- 
uals, under any circumstances, in advance of judicial determination of 
the right made in pursuance of prescribed forms of action. 

The conceded right of eminent domain invests the sovereignty with 
the power of disturbing and divesting possession in a more summary 
manner; but in delegating to subordinate agents the privilege of exercis- 
ing this sovereign right, the State has imposed upon them certain 
restrictions and conditions with which they must absolutely conform. 
When they are acting in violation of those restrictions, they lose the 
protection of the sovereign authority, and their invasions of private 
property, are, in such cases, as much trespasses as if committed by 
private individuals. ; 

In conceding to police juries the right of opening roads, the State- 
has made careful provision to protect the rights of private persons by 
requiring them to be laid out “as little as may be to the prejudice of 
inclosures,” and also by directing a proper assessment of the damage 
which any party may sustain. Rev. S. 3 3369. 

It is further provided that whenever any individual through whose- 
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land a road laid out may pass, is dissatisfied, either with the course the 
road is to take, or with the damages assessed to him, he may have an 
appeal to the District Court, and, when the case requires the same, may 
have an injunction to stay proceedings. 

Relator has availed himself of these rights. He complains of the 
course which the road is to take as being unnecessarily and wantonly to 
the prejudice of his inclosures, and inflicting upon him an irreparable in- 
jury. 

The controversy between him and the police jury is whether the 
latter has the legal right to construct the road through his plantation 
in the course proposed. Heis in possession as owner of the ground 
over which the road is torun. Under the allegations of his petition, 
which must be taken as true, and on which the injunction issued, the 
police jury is without right to disturb his possession, and would commit 
a trespass in doing so. The effect of dissolving the injunction is to au- 
thorize the commission of this trespass, and to change the possession 
of the immovable property. Such acts, under the jurisprudence of this 
Court, work an irreparable injury. The adverse possession during the 
pendency of the proceedings is inconsistent with the absolute right of 
relator as claimed on the face of his petition, and cannot be permitted 


prior to final adjudication, because it is impossible to restore the oblit- 
erated possession during the period in which he has been deprived of it. 
The question of damages is a separate and subordinate one already fully 
protected by the law itself, which makes them a charge upon the parish 
treasury independent of any bond. 

It is, therefore, ordered that the mandamus issued herein be made 
peremptory. 


No. 8090. 
SraTE oF LovIsIANA vs. WALTER RUSSELL ET AL. 


An accomplice of the accused is a competent witness for the State even when he has pleaded 
guilty, if he has not yet been sentenced, and if he and the accused against whom he tes- 
tifies, are tried separately. 

The accused may be legally convicted on the uncorroborated testimony of the accomplice, 
because the jury is sole judge of his credibility. 

The accused having gone to trial without objection, cannot, after conviction, object to the 
time when the copy of the indictment and list of the jury were delivered to him. 

It is not necessary to make a separate conclusion, in each case, in a single count, in an in- 
dictment. 

The concise endorsement of the character of the offense upon an information or indictment 
is for convenience only and forms no part of the substance of the charge, and cannot be 
objected to by the accused. 


PPEAL from the Third Judicial District Court, parish of Union. 
Graham, J. 
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J. C. Egan, Attorney General, for the State, Appellee. 


First—It is not necessary to make a separate conclusion in each case in a single count in an 
indictment. Bishop on Crim. Procedure, vol. 2, p. 5; note. 

Second—When the information commences with the words “in the name and by the author- 
ity of the State of Louisiana,” etc., all acts and charges therein contained arein the 
name and by the authority of the State of Louisiana. 

Third—The inscription on an indictment does not affect the accusation contained in the body 
of the instrument. 12 A. 743. 

Fourth—The testimony of an accomplice need not be corroborated to give the jury the power 
to find a verdict of guilty. The jury are the sole judges of the evidence. Greenleaf, vol. 
1, sec. 280; 25 A. 522; 1 Denio, 86; Wharton, vol. 1, sec. 763; 2 Barb, 216; 1 N. Y. 379. 

Fifth—The accused waived those rights which are created in his interest and for his benefit, 
when he proceeds to trial without objecting. 6 A. 690; 12 A. 679; 14 A. 667. 


J. A. Ramsey for Defendant and Appellant. 


First—A party already indicted for a felony is not a competent witness to testify for the 
State, against an accomplice in said felony, when it appears that the party sought to be 
introduced as a witness is the principal offender. Greenleaf, Ist vol. § 379; Starkie, Ist 
vol. § 379. 

Second—In prosecutions for the crime of being accessory before the fact of a felony, the 
principal in said felony is not a competent witness against the accessory, for the reason 
that the said principal is necessarily guilty in order that there should be an accessory to 
his crime, and being necessarily guilty under the law of a felony, he is bound to be in- 
famous, and, therefore, incompetent as a witness. Greenleaf, Ist vol. § 372. 

Third—When a party is being tried for the crime of being accessory before the fact of burg- 
lary and grand larceny, and the principal who committed said crime is permitted to 
testify against the accessory, it is the duty of the presiding judge in his charge to advise 
the jury not to convict the defendant upon the testimony of the principal alone, and that 
if they believed that there was no evidence introduced on the trial corroborating the tes- 
timony of said principal, they ought not to convict upon his evidence alone. Greenleaf, 
Ist vol. § 380; Starkie, 1st vol. § 380; Wharton, Ist vol. § 789. * ; 

Fourth—When a party is on trial for being accessory before the fact of burglary and grand 
larceny, evidence is inadmissible to show that the accused had committed the crime of 
burglary, or that the accused was present aiding and abetting the principal in the com- 
mission of said offense. 

Fifth—An accused char.ed with being accessory before the fact of burglary and grand 
larceny, is entitled to have a copy of the indictment against him and a list of the jury 
summuned to try him served upon him two entire days before his trial, unless he waives 
that right. R.S. Sec. 992; 3 A. 51. 

Sixth—In indictments against accessories before the fact, the charge against the principal 
should be as full, complete and explicit, as if the principal alone was concerned and upon 
‘trial. Bishop on Crim. Procedure, vol. 2, § &. 


The opinion of the Court was delivered by 


Levy, J. The defendant, Walter Russell, was found guilty, by a 
jury, of the crime of being accessory before the fact to burglary and 
larceny, and sentenced to the term of three years imprisonment at hard 
labor in the State Penitentiary. From this sentence and judgment he 
has appealed. 

The bills of exception filed embrace, substantially, the grounds set 
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forth in the motions for new trial and in arrest of judgment, on which 
the defendant relies in his appeal. 

The first bill is taken to the competency of the witness Bradley, 
who testified on the part of the prosecution, because the said Bradley, 
who was indicted, in a separate indictment, as principal, and had plead 
guilty, but had not yet been sentenced, is alleged to be incompetent to 
testify in the case against defendant, who is indicted as accessory before 
the fact to the same alleged crime, and “an accomplice who is charged 
as principal in a felony is not competent to testify against an accomplice 
in the same felony, whether that accomplice is charged with being ac- 
cessory before and after the fact, or with being principal in first or 
second degree;” and the said Bradley “having been legally indicted, 
and having plead guilty to the indictment, is thereby infamous and in- 
competent to testify in any case.” The judge a quo, in his reasons given 
for admitting the testimony of this witness, says: “ The defendant Rus- 
sell and witness Bradley were not being tried together, but on separate 
indictments. Bradley had plead guilty to the charge of burglary and 
larceny, but had not been sentenced by the court, and, under the law, 
he is not considered infamous until sentenced, and, therefore, was com- 
petent as a witness. The law permits accomplices not indicted together 
to testify for or against each other. See Wharton, vol. 1, p. 763, et seq.” 

The second bill of exceptions was taken to the refusal of the judge to 
charge, as requested by defendant’s counsel, that they ought not to 
render a verdict of guilty on the evidence of Bradley, an accomplice, 
alone, and that “the testimony of a principal in a felony who has pleaded 
guilty of said felony is not sufficient, uncorroborated and alone, to jus- 
tify a jury in convicting an accessory before the fact of said felony.” 

The third bill was taken to the admission of testimony offered by 
the State proving that the accused was, at the time witness was com- 
mitting the burglary and larceny, just outside the store watching for 
the witness while the witness was committing the act; and this evidence 
was objected to on the ground that it did not correspond with the charge 
against the defendant. These objections were overruled by the judge 
a quo for the following reasons: “That it was competent to show that 
the accused, previous tothe time at which it was charged that, he “ coun- 
seled, abetted and commended” the burglary and larceny, had himself 
attempted to commit the crime and had failed, for the purpose of show- 
ing a circumstance rendering the present charge against him probable. 
The evidence was not offered to show his guilt of an offense not charged 
against him, but to show a circumstance going to show his guilt of the 
crime that was charged against him. The proof that one remained out- 
side and was not present aiding in the larceny is admissible to show 
accessorial guilt.” 
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We do not think there was errorin the rulings of the court to which 
these exceptions were taken. 

On the subject of the testimony of accomplices the authorities, to 
our mind, not only authorize its introduction, but justify conviction by 
the jury on such testimony although it may not be corroborated by 
other. Archbold, Crim. Practice and Pleading, vol 1, pp. 500, 501, 502, 
503; 2 McLean, 431; 2 Paine C. C. Rep. 161; Porter (Ind.) Rep. 326: 3 Mc- 
Lean, 224; 2 Martin N.S. 466. In Louisiana, this Court held in State 
vs. Prudhomme, 25 A. 522, that: “ We have already said that the accom- 
plice was a competent witness for the State until he had been convicted 
and sentenced, if the party against whom the accomplice is offered asa 
witness be put upon his separate trial. The circumstance of the wit- 
ness being an accomplice of the party on trial affects his credibility only, 
of which the jury are to judge;” also: “The judge correctly charged 
that a jury may convict on the uncorroborated testimony of an accom- 
plice; that they are the judges of his credibility, and that the rule re- 
quiring the judge to charge the jury that the testimony of an accom- 
plice needs confirmation, is rather a rule of practice than a rule of law.” 
Andagain: “The rule requiring corroboration isa rule not of law but of 
general and useful practice, the application of which is for the discretion 
of the judge by whom the case is tried; and in its application much de- 
pends on the nature of the offense and the extent of the witness’s com- 
plicity.” Fisher’s Digest, 563, etc. 

The grounds, other than those contained in the bills of exception, 
on which defendant seeks a reversal of the judgment, are set forth in 
the motions for new trial and in arrest of judgment, and are, first, that 
“no copy of the indictment in this case or list of the jury drawn to try 
this case was delivered to the defendant two entire days before the trial, 
as the law directs.” Second, that there is not a sufficient charge in the 
bill of information setting forth that the offense of the principal was 
done “contrary to the form of the statute,” etc.; and the endorsement 
on the bill does not sufficiently show the offense with which the defend- 
ant, Russell, is charged. 

When the accused goes to trial without objection, it will be too late 
after conviction to urge, as error, that he had not been served with a 
copy of the indictment and a list of the jurors who were to try him. 
12 A. 679; 6 A. 693. In 14 A. 667, State vs. Fuller, it was held that “the 
objection, that a copy of the venire and indictment were not served on 
him two entire days before he was tried, however good it may be when 
urged before going to trial, loses its efficacy when the party seeks to 
avail himself of it after verdict rendered in the case. This right is 
waived when not claimed before trial.” See authorities cited in that case. 

It is not necessary to make a separate conclusion in each case in a 
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single count in an indictment. Bish. Crim. Pro. vol. 2, p. 5. In this. 
case the conclusion of each count “against the form of the statute, 
etc.,” was sufficient, and embraced and was applicable to the allegations 
contained in such count; and the information commencing with the 
words “in the name and by the authority of the State of Louisiana,’” 
was sufficient, and embraced all the charges contained in the bill. 

“The concise endorsement of the character of the offense upon an 
information or indictment is for convenience only, and forms no part of 
the substance of the charge.” “The prisoner is never called to answer 
to the condensed title of a bill or information. He is arraigned and. 
tried upon the bill or information itself.” 12 A. 743. 

The judgment of the lower court is affirmed with costs. 





No. 7755. 
Henry Bacas vs. THomas SMITH. 


This Court will dismiss the Appeal ez oficio when there is no copy of the judgment appealed 
from, in the Transcript. 

When the Appellant goes to trial on an insufficient Transcript, without suggesting a diminu- 
tion of the record, and the Appeal is, therefore, dismissed, he shal] not be permitted, 
after the judgment of dismissal, to complete the Transcript. 

A rehearing will not be granted in such a case. 

The right of parties before this Court, under agreement of Counsel, to supply the deficiency 
of the Transcript, must be exercised before and possibly during submission, but surely 
not after judgment. 


| ee from the Fifth District Court, parish of Orleans. Rogers, 
J. 


F. Michinard for Plaintiff and Appellant. 


F. W. Baker, J. P. Hornor and W. S. Benedict for Defendants and 
Appellees. 


The opinion of the Court was delivered by 

BEerMupDEz, C.J. We are asked by the plaintiff to reverse the judg- 
ment, which he states was rendered against him by the lower court, and 
to render judgment in his favor according to the prayer of his petition. 

On the other hand, the defendants ask the affirmance of the judg- 
ment complained of by the plaintiff. 

We have diligently searched the transcript to find what the judg- 
ment is, which we are asked either to reverse or to affirm, and which we 
might have amended, but have been unable to discover any trace of it. 

This Court has, in many instances, dismissed appeals ex officio, when 
&@ final judgment found in the transcript did not appear to have been 
signed by the judge a quo, treating it as inchoate. 17 An. 97; 7 L. 513; 
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20 An, 394, 500, 511, 583; 21 An. 261; 28 An. 26; 23 An. 219; 22 An. 410; 25 
An. 7; 23 An. 400, 262; 4 R. 47; 7 R. 451; 9 An. 42; 27 An. 665. 

What different course can be pursued in a case in which no judgment 
at allis to be found in the transcript ? 

How can we be asked to review that which it is impossible for us to 
view ? 

We cannot reverse, affirm, or amend a judgment blindly and unin- 
telligently. 

We are, therefore, constrained to apply the maxim: De non appa- 
rentibus et non existentibus eadem est lex. 

It is, therefore, ordered that the appeal in this case be dismissed 
with costs. 


On APPLICATION FOR A REHEARING. 


BermupeEz, C.J. The appeal in this case was dismissed on our own 
motion, no copy of the judgment complained of being found in the 
transcript. 

Since the dismissal the appellant has filed a motion to produce a 
copy of the wanting judgment, and under an order thereon, what pur- 


ports to be a copy of that judgment was annexed to the transcript. 
Had the motion been more distinctly stated, and had the Court better 
understood its object, the order would not have been made. Having 
been inadvertently granted, the document sought to be produced must 
be considered as though not before us at all, and the transcript must be 
deemed as it stood previously 

The plaintiff has applied fora rehearing. He contends: 

That the omission is attributable to the clerk; that under the agree- 
ment in the transcript he has the right to complete the same at any 
‘time, and that both parties ignored the omission. 

We will consider those grounds simultaneously. The omission is 
not imputable to the clerk. It is true that he did not make the tran- 
script as it was his duty to prepare it, but for that he is not blamable. 
He made and certified it in accordance with the agreement of parties, 
which is in these words: 

“It is agreed that this case be tried upon this transcript, reserving 
to elther party the right to bring up any other portion of the record 
not copied herein, and which may be found necessary hereafter at the 
expense of appellant.” 

By this agreement it is clear that knowing the transcript to be de- 
fective the parties reserved the right of completing it for the purpose 
of a decision ; but this right was to be exercised up to the time of sub- 
mission, possibly even during submission, but surely not after judgment. 
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Parties may agree to submit a case for determination on an incom- 
plete transcript if they choose; but that they do, at their risk and peril. 
They cannot require this Court to pass upon a case on a defective tran- 
script, known to them to be such, as though it was complete, when it 
does not contain even the judgment appealed from, which is sought to be 
affirmed or reversed, or amended, as the case may be, and be permitted, 
afterwards, to throw the blame of the incompleteness on the clerk, 
charge error upon the Court, put ex parte in the record the omitted 
portions, and insist upon a rehearing and a new judgment. 

A rehearing can be asked and allowed only where the Court has 
erred. 

How can it be claimed that this Court has erred in dismissing the 
appeal in this case, when the judgment complained of on one side and 
insisted upon on the other, and which was the corpus upon which its 
action was asked, was not in the transcript, which is the only record 
which the Court can consider ? 

It was the duty of the appellant to see that the defective transcript 
contained all the elements necessary for a revision of the judgment 
against him, as he controlled the clerk in the preparation of the tran- 
script. He had no right to presume that the clerk had made a full 
transcript when he had himself given directions to the contrary. 

The plaintiff and appellant says in his brief on the application for a 
rehearing, that both parties are now, in the fairest spirit, seeking the 
solution of an important controversy; but we nowhere discover the 
consent of the defendants and appellees to set aside_the decree of this 
Court to reinstate and try the case with the alleged copy of judgment 
appended as part of the record. 

A defective trancript can always be perfected upon seasonable ap- 
plication, 15 A. 717; but if a diminution of record be not suggested at 
the proper time, the appeal will be dismissed. 7 An. 442; 8 An. 439, 

When an important document (and a judgment appealed from surely 
is such), should have been copied in the transcript in accordance with 
agreement of parties, but was not, an appellant who, without suggesting 
any diminution, thinks fit to go to trial on an incomplete record, can 
derive no benefit from the omission. He cannot profit by his wrong to 
have the judgment reversed to the prejudice of appellee. 10 An. 767; 
18 An. 229; 8 An. 433; 11 An. 72; 14 An. 67; 16 An. 40; 18 An. 229, 232; 
27 An. 68. 

We know of no instance in which an appellant even asked, after a 
judgment of dismissal, for authority to complete a defective transcript, 
the incompleteness of which is his act, and was the basis of the decree. 

We cannot permit ourselves to be influenced by the unauthorized 
production and filing of the copy of judgment which was wanting in 
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‘the transcript when our decree was rendered, and which has not since, 
-either with the consent of the appellees or our legal sanction, become a 
component part of it. 2 R. 37; 5 An. 389; 25 An. 509. 

This Court will not allow itself to be asked to set aside a decree of 
‘dismissal which was correctly made against an appellant when it might 
not have been rendered had the appellant not placed himself voluntarily 
dn default. 

Rehearing refused. 








No. 6687. 
W. J. MoCaxi, ADMINISTRATOR, vs. MERCHANTS’ INSURANCE CoMPANY. 


‘The burden of proving seasonable and proper notice of the loss by fire, under the terms of 
the policy of insurance, or valid reasons for not giving such notice, is upon the insured, 


a from the Sixth District Court, parish of Orleans. Rightor, 
J. 


J. O. Nixon, Jr., for Plaintiff and Appellee. 


First—The law does not favor forfeitures, but leans strenuously towards holding insurance 
companies to the payment of legitimate losses. 

‘Second—“ When notice of loss is required to be given forthwith, or at once, these terms are 
not to be eonstrued with absolute strictness, so as to require a literal compliance, but, 
reasonably, in view of the loss, and the circumstances surrounding it.” Wood on In- 
surance, § 412, 693. See, also, § 414; May on Insurance, 565. 

Third— When the insured, immediately after the fire, was wrongfully arrested and imprisoned 
for arson, and prosecuted and brought to trial, these circumstances will excuse, pending 
euch proceedings, delay in furnishing notice, or proof of loss under the policy. 

Fourth—When delay complained of has been caused or contributed to by the insurer, it is 
estopped from setting itup. ‘In other words, the insurers will not be allowed to insist 
upon a deficiency, which they have contributed to produce.” May on Insurance, § 469 
'p. 574. 

‘Fifth— Where the individual interests of the agent become such that they do, or may conflict 
with those of his principal, he loses the right of representing the latter in matters where 
such conflict may or does exist. Story on Agency, § 219. 

‘Sixth —‘' There would seem to be no doubt, that whenever the insurer has done or said that 
which is calculated to mislead the insured, or induce him to believe that proofs of loss would 
‘be of no avail, and are not required, such acts operate as a waiver, etc."" Wood on Ins., 
§ 419, p. 724. 

‘Seventh—Where the property insured belonged to a community, both spouses being dead and 
represented by an administrator, and the property is insured in the name of the husband's 
estate alone, this is sufficient, and the applicant need not disclose the residuary interest 
of the wife, unless specially interrogated upon that subject. 17 La. 238; 12 An. 222; 2 
An. 486; 23 An. 424; 25 An. 380; 26 An. 294; 26 An. 230; 26 An. 391. 

(Kighth—When the insured at the time of making application for the policy explained fully 
the character of his title to the clerk of the insurer, who fills out the application and de- 
clines or neglects to include some of the statements in the application, upon the ground 
that it is unnecessary, the insurer is estopped from setting up the omission as a forfeiture 
of the insurance. Insurance Co. vs. Wilkinson, 13 Wallace, 323; May on Ins., p. 610' 


Wood on Ins., pp. 277, 278. 
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Miller, Finney & Miller for Defendant and Appellant. 


The assured forfeits his rights under the policy if he fails to comply with its condition re- 
quiring notice and proofs of his loss to be furnished forthwith. 

First—"‘ Forthwith ’ means a reasonable time. 

Second—To constitute a waiver of the condition, there must be some act done by the ae- 
sured clearly evincing that waiver. 

Third —The pendency of a prose: ntion against the assured for arson, charged to have been 
committed with respect tothe property insured, does not dispense or excuse the non- 
eompliance with the condition of the policy. 

Fourth—A policy in favor of the estate of J. O. M. covers only the one half of the deceased 
on the community property, when his wife had died before him and before the taking out 
of the policy, leaving heirs. 

Fifth—property thus held by the heirs of the deceased wife, and the estate of the husband 
in equal portions, is misdescribed in an application for insurance, as property of the 
estate of the husband, and misdescription avoids the policy. 


Thomas H. Kennedy on same side. 


First- Policy void, ab initio, because containing no mention of the interest of Mrs. McCall's 
succession. See condition 16, Rec. p. 17. 

Second—Interested., uncorroborated, testimony of plaintiff incompetent ; if not incompetent, 
insufficient to vary and expand the contract so as to embrace interest of Mrs. McCall's 
estate. 

Third—Plaintiff without remedy, except by action to reform policy. In such an action, 
with such testimony, he would fail; he must fail here. 

Fourth—His testimony here, if competent and entirely reliable, could only save the contract, 
as made, from forfeiture by reason of concealment. 

Fifth—The contract, as made, covers only the interest of J. O. McCall's estate, equal to one- 
half the amount insured. If not void ab initio, nor forfeited by subsequent events, it 
belongs jointly and equally to plaintiff and his brother Thomas, unconditional heirs in 
possession of Mr. McCall’s estate. Unempowered to represent Thomas, plaintiff can 
recover, at best, only one fourth of the whole amount insured, with interest from judicial 
demand. Condition 15, ‘Rec. p. 17. 

Nots—The question “whose agent was, ‘clerk,’ in writing application,” involved in the 
foregoing, is discussed in the brief. 

Sixth—Policy, if originally good for whole amount, forfeited by failure to comply with 
essential conditions precedent to give notice of loss “forthwith,” and furnish proof and 
nearest magistrate's certificate ‘as soon after loss as possible.” Condition 8, Rec. p. 14. 

Seventh—In the petition, no averments of excuses for untimely notice of loss, or untimely 
proofs of loss; in the evidence, no sufficient showing of excuses for either. 


The opinion of the Court was delivered by 

BrrmupeEz, C,J. On the 14th of April, 1873, the defendant issued 
to the plaintiff, in his official capacity, on payment of the premium, a 
policy of insurance for $6300 on buildings belonging to the estate, which 
he was administering. 

On the 25th of May following, a fire broke out in the buildings, 
which resulted in a total destruction and loss, 

On the 21st of May following (1874) nearly a year after the occur- 
rence, the plaintiff, alleging a state of facts disclosing a right of action, 
sued the company for the amount of the insurance. 
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The defense is the general issue; the discharge of the company by 
the failure of the plaintiff to give the notice and furnish the proof of 
loss required by the terms of the policy; deception on the part of plain- 
tiff in this, that only one half of the property insured belonged to the 
succession of J. O. McCall, and the limit, in any event, of the liability 
of the company to that half. 

The reply is, that the plaintiff was prevented by the contributory 
acts of the defendant from giving the notice and proving the loss season- 
ably; that the company had sufficient know!>du«; that the policy covered, 
under the verbal understanding at the time, aad without it, under the 
law, the interest of the successions of botii, husband and wife, in the 
property insured. 

There was judgment for the plaintiff, and the defendant has appealed. 

The policy contains the following provision, which forms an essential 
condition of the contract: 

“Persons sustaining loss or damage by fire shall forthwith give 
notice thereof in writing to the company.” 

The meaning and purport of the word “ forthwith” has often been 
the subject of judicial interpretation. Courts have considered that it 
contemplated reasonable delay, but that, at times, under certain circum- 
stances beyond the control of the insured, excuses were admissible to 
justify its omission. 8 R.' 446; Woods on Ins, 411 et seg.; May on Ins. 
565; Flanders on Ins. 512. 

The death of the assured, his non-residence, his absence, his igno- 
rance of the fact, his confinement by an injury, his insanity, the refusal 
of the insurer to surrender papers, have been accepted as sufficient 
justifications for delays of notice and preliminary proof. 74 Penn. St. 
17; 17 Iowa, 176; 3 Bush, Ky., 33; 31 Wis. 161; 47 Mo. 54; 11 Mo. 291; 12 
Wallace, 433; 9 Wend. 163. 

Due diligence is always required, under the circumstances of each 
case. Wood, 696. 

The excuse offered by the plaintiff is, that he was prevented by the 
act of the defendant from giving the notice and furnishing the proof. 

The evidence shows that the plaintiff was,on a charge of arson, 
arrested, tried and acquitted. The plaintiff says that he was imprisoned 
under the charge, which was a capital offense, and claims that the con- 
dition of his mind was such that he could not give the notice sooner 
than he did, i.e. seven months after the occurrence, and that he was 
prosecuted at the instance of the defendant. 

We find no evidence that the plaintiff was imprisoned; that his 
mind was deranged; and none that the company caused the prosecution. 

If it be true that the plaintiff remained in duress during the seven 
months which intervened between the fire and the notice, which he 
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gave after his acquittal, that circumstance could not of itself justify the 
absence of a proper and seasonable notice. The first thought that 
should have come to the mind of the plaintiff after the excitement and 
emotions of the moment had subsided, should have been, in vindication 
of his innocence of the offence charged, to have formally asserted that 
sentiment by notifying the company of the fire, and by signifying his 
intention to hold it responsible, the more so, as he occupied a fiduciary 
capacity, and, no doubt, was in frequent consultation with counsel. 

Under the requirement that notice shall forthwith be given, it has 
been held that a delay of six, eleven, eighteen, twenty days, a month, 
five weeks, four months, was fatal. 12 Wendell, 452; 7 Jones Law; 44 
Ind. 460; 6 Blatch. 249; 20 Barb. 468; 5 Casey, 198; 3 Gill, Md., 176; 11 
Mo. 278; 18 Ill. 553; Wood on Ins. 696, 701; Flanders on Fire Ins. 512. 

In this case the fire occurred on the 25th of May, 1873, and the 
notice was given in the latter part of December following, more than 
seven months after the occurrence. 

Knowledge of the accident by the company does not dispense with 
the notice required by the contract from the insured, and which should 
be in writing. Wood, 414, 699. 

There is nothing to show that the company authorized, still less 
instigated, the prosecution. The petition is reticent on the subject of 
excuse. If no averment was necessary it certainly was essential to 
prove not only the fact but to establish also that the company designed 
by such prosecution to intimidate the insured, so as to frighten him out 
of all intention of claiming and recovering the amount of the insurance. 

The burden of proving seasonable and proper notice was upon the 
plaintiff. He has not done so. Griswold Fire Underwriters Test Book, 
pp. 524, 594; 12 Wend. 452; Wood, 701; 13 Maine, 265; 26 O. St. 74; 2 
Woods, C. C. 272. 

We do not find that the company has contributed to the delay set 
up in exoneration by the plaintiff. 

It is not probable that the company ever could have conceived that 
by prosecuting and intimidating the plaintiff a surrender of rights to 
recover on the loss could have been accomplished. The plaintiff was 
acting in a fiduciary capacity as administrator of a succession, and 
could not, by any act of his, have legally prejudiced the interest which 
he represented officially. 

We think the plaintiff cannot recover. Wood, 413, 414. 

It is, therefore, ordered, adjudged and decreed that the Judgment 
appealed from be reversed, and that there be judgment in favor of de- 

fendant rejecting plaintiff's demand with costs. 
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No. 8126. 


StTaTE oF LOUISIANA EX REL. FREpRIcKS vs. E. K. SKINNER, JUDGE, AND 
Tuos. Durry, Civit SHERIFF. 


This Court has already several times decided that, under Art. 90 of the Constitution of 1879, 
it has authority to issue remedial writs to all inferior Courts, even in cases in which 
no Appeal lies to this Court. In the future, defences of this character will be ignored. 

The City Courts of New Orleans can entertain jurisdiction of suits for the ejectment of 
tenants. 

The Sheriff, who has seized property occupied by lessees, has authority to institute such 
ejectment proceedings before said City Courts, in proper cases. 


| for Writ of Prohibition. 


J. J. Foley for the Relator. 


First—The First City Court is without jurisdiction to evict a tenant from leased premises, or 
to entertain a suit for the possession of an immovable. Art. 135 Con. of 1879. 

Second—There is no privity of estate or contract between the sheriff who seizes under a fieri 
facias and the tenant whom he finds in posession, and, consequently, no relation of land- 
lord and tenant. 

‘TLhird—Property under seizure is in custodia legis, and the sheriff, for all the purposes of the 
writ, must invoke the aid of the court having custody of the property, and of which he is 
the executive officer. 

¥ourth—The First City Court is without jurisdiction herein. 


Whitaker & Adams for Respondents. 


THE PLBA TO THE JURISDICTION. 


First—If this cause were within the appellate jurisdiction of the Supreme Court, Fredricks, 
not having filed any special defense, supported by his oath, that all the facts contained 
in his answer are true, and entitled him to retain possession of the premises; and not 
having given bond with good and sufficient security for all such damages as your respond- 
ent, Duffy, may sustain, is not ‘entitled to have execution suspended. R. S. Sec. 2157. 

Second—As this Court has not cognizance of appeals from the First City Court, the writ in 
the present case should not have issued. The writ of prohibition can be issued by this 
Court merely in aid of its appellate jurisdiction. Const. Arts. 135, 130; C. P. Art. 847; 
4R. 48; 10 R. 169; 12 A. 513; 22 A. 459; Ib. 517; 25 A. 381. 


ON THE MERITS. 


First—The only question at issue in matters of prohibition is whether the inferior court ex- 
ceeded the bounds of its jurisdiction. C. P. Art. 845; 27 A. 158; 4 A. 11; 11 A. 696; 144. 
505. 

Second—The lessee cannot contest the title of the lessor, although the latter be a sheriff, who 
took possession of the property by virtue of a writ of fi. fa. 23 An. 586; 17 An, 154; 10 L. 
362; & R. 213; 11 L. 173. ‘ 

Third—The civil sheriff, having seized a house, was compelled at the same time to take all 
the rents and revenue which this property may yield. C. P. Art. 656. 

Fourth—The sheriff having seized a house, has the right to institute the proceedings neces- 
sary to secure the expulsion of a delinquent tenant; for, in such case, the house remains 
sequestered in his custody; he may even lease it for a time not beyond that appointed for 
ithe sale. C. P. Art. 658. ; 





NEW ORLEANS, JANUARY, 1881. 


State ex rel. Fredricks vs. Skinner, Judge, and Duffy, Sheriff. 








Fifth—The city courts of New Orleans have jurisdiction in proceedings to expel tenanta, 
after due written notice in accordance with law, to such tenants to remove, whenever the 
monthly rent paid by the tenant does not exceed one hundred dollars. Const. Art. 135; 
Act 45 of 1880, Sec. 7; Acts 1855, p. 345; R. S. Secs. 2155, 2156; C. C. 2713. 


The opinion of the Court was delivered by 


BrerMupDEz, C.J. The questions presented in this case are : 

First. Whether the city courts of New Orleans can entertain juris- 
diction of suits for the ejectment of tenants. 

Second. Whether a sheriff, who is in possession under a writ of 
fierit facias of productive real estate, occupied by tenants, has authority 
to institute such ejectment proceedings before such court in proper 
cases. 

We have already several times decided that under article 90 of the 
Constitution which vests us with supervisory control and general juris- 
diction over all inferior courts, we have authority to issue remedial 
writs to them, even in cases in which no appeal lies to this Court. 

The exception of the respondents to the jurisdiction of this Court in 
this matter, on that score, is, therefore, overruled. 

In future, defenses of this character will be ignored. 

I. The Constitution provides (Art. 80), that the judicial power shall 
be vested in a Supreme Court, in Courts of Appeal, in District Courts, 
and in Justices of the peace. It further declares (Art. 92), that no such 
powers shall be conferred on any officers, other than those mentioned. 
The inference is irresistible that no one can claim to be clothed with 
judicial powers, unless he be a member of the Supreme Court, or of a 
Court of Appeals, or a District Judge, or a Justice of the peace. 

By Arts. 81, 90, 89, 200, the jurisdiction of the Supreme Court was de- 
fined. By Arts. 95, 109 and 125, the jurisdiction of the Courts of Ap- 
peals and of District Courts throughout the State, the parish of Orleans 
excepted, was prescribed. By Arts. 128, 130,135, the jurisdiction of the 
Court of Appeals, of the District Courts and of the City Courts, for the 
parish of Orleans, was specially declared. 

There exists no difference between the jurisdiction of the Courts of 
Appeal throughout the State, that of the parish of Orleans included. 
They were created for the same purposes, and have the same powers. 

The difference between the civil jurisdiction of the District Courts, 
out of, and in the parish of Orleans, is, that the lower limit of the 
former is fifty, while that of the latter is one hundred dollars. (Arts. 
109, 130). 

The difference between the civil jurisdiction of Justices of the peace 
out of the parish of Orleans, and the City Courts in New Orleans, is that 
the upper limit of the original exclusive jurisdiction of the former is 
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jifty dollars, that of their concurrent jurisdiction is one hundred dollars. 
in capital (Art. 125), and that an appeal lies to the District Courts when 
the matter in controversy exceeds ten dollars exclusive of interest 
(Art. 111), while the upper limit -of the jurisdiction of the City Courts 
which is original and final, is one hundred dollars exclusive of interest, 
and that there lies no appeal from their judgments. (Art. 135). 

- In the case of the State ex rel. Howard vs. Walsh, Constable, not 
yet reported (O. B. 53, f. 298), we had occasion to consider, to some ex- 
tent, the question which is now before us, and we there held that the con- 
vention intended to, and did abolish, the system of justices of the 
peace, clothed with civil jurisdiction in the parish of Orleans, and de- 
signed to and did replace the Justices’ Courts by the City Courts, which 
were vested with an exclusive and final jurisdiction in civil matters. 

It surely never was contemplated by the framers of the Constitu- 
tion, while they preserved the organization of Justices of the peace 
everywhere else in the State and abolished it in the parish of Orleans, 
to abstain from substituting to it there another system, at least as effi- 
cient. Had they so abstained, matters of controversy not falling within 
the jurisdiction of the Civil District Court in that parish would have 
found no forum for assertion and determination. On the contrary, the 


evident idea was to provide for judicial officers throughout the State, 
exercising the powers of justices of the peace, whether under that name 
or another. The name was immaterial. 


The courts of Justices of the peace, such as they formerly existed, 
ceased in the parish of Orleans on the day on which the City Courts were 
organized and went into activity, under article 266, but the laws, not in- 
compatible with the Constitution, concerning their jurisdiction and pow- 
ers were continued in force, and the causes which were pending before 
them were transferred to the City Courts, which had jurisdiction thereof, 
under the Constitution. Art. 261, 33, Art. 135. 

In furtherance of constitutional mandatory injunctions the General 
Assembly has, by Acts 45 and 136 of 1880, organized the City Courts by 
regulating their territorial jurisdiction; by providing that the manner 
and form of proceedings before them are to be governed by the laws 
then in force concerning Justices of the peace, and by directing the 
transfer of the archives, books, and papers of the late Justices’ courts 
to the City Courts in the order indicated, and fixing the costs and fees in 
all such proceedings, including those in which no amount is claimed. 
(Act 136, Sec. 14, 2 6). 

The laws relative to the jurisdiction of Justices of the peace in the 
parish of Orleans, so far as they were not inconsistent with the Consti- 
tution, were expressly continued in force (Art. 258); but to the extent, 
however, that they permitted an appeal, they were abrogated, as the 
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city courts were given a final jurisdiction. (Art. 135). This was done, 
no doubt, because the city court judges were required to be qualified 
attorneys, which was not previously the case. 

Those laws were mainly to the effect that Justices of the peace had 
in the parish of Orleans an original jurisdiction and power to hear and 
determine all civil cases in which the amount in dispute did not exceed 
one hundred dollars, exclusive of interest. R. S. 2074; 25 A. 60; C. P. 
1064; in which claims were set up for the restitution of movable prop- 
erty not worth more than one hundred dollars, C. P. 1063; in which the 
expulsion of tenants was demanded. R. C. C. 2713; R.S. 2155; 8 N.S. 
563; 6 L. 54; 2 R. 284; 13 An. 137; 15 An. 660; 32 An. 428. They were 
not, however, to have jurisdiction in petitory or possessory actions, or 
even any real rights, even where the value of the property in dispute 
was less than one hundred dollars. C. P. 1068, 46. 

It is proper to state that an action by a landlord to eject his tenant 
is not possessory in character, as the latter cannot be heard to dispute 
the title of the former, under whom, and for whose account he preca- 
riously holds. The possession of the tenant is that of the landlord. 

It is purely an action by a principal against an agent to vacate the 
property to which no title is involved. Such has always been the uni- 
form interpretation of such an action, both by the Legislature and by 
the judiciary, as is shown by the authorities just quoted. V., also, 10 
L. 362; 11 L. 173; 2 R. 461; 6 R. 139; 8. R. 213; 10 An. 622; 17 An. 154; 
23. An. 586. 

The words “ sums not exceeding one hundred dollars,” found in article 
135 of the Constitution creating City Courts for the parish of Orleans, 
were substantially used in previous Constitutions to define the jurisdic- 
tion of Justices of the peace. V. Art. 82 of Const. of 1864; 89 of 1868. 

Identical or similar words are used in the present Constitution to 
determine the jurisdiction of the Courts of Appeals and of the District 
Courts, Arts. 95, 109, 111, 128, 129, 130, and have to be accepted in their 
enlarged signification,.so as to comprehend suits in which property or 
rights in value of the amount specified are claimed, due regard being 
had to the court before which they are to be brought. 

A different interpretation would lead to the absurdity that those 
courts whose jurisdiction is provided for and defined by similar expres- 
sions would have no jurisdiction over cases in which the demand would 
be for anything but money, and, therefore, that they could not entertain 
petitory or possessory actions and proceedings in ejectment of tenants; 
and so, that the citizens and people whom it was the object of the Con- 
stitution to protect successfully have rights, but have no remedies for 
their enforcement; a conclusion which is utterly inadmissible. 

II. A sheriff isthe forced legal agent of parties litigant, particu- 
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larly of the defendant, whose property he has seized under due process 
of law. 6 R. 100; 14 An. 503, 587; 15 An. 34. Heis expressly authorized 
when he seizes houses to take at the same time the rents, issues and 
revenue which the property may yield, and to receive the rent from 
those who occupy them. He may lease the same and sue for the rent. 
C. P. 656, 658; 5 An. 174; 23 An. 585. His powers of administration are a. 
matter of necessity. He cannot, however, exercise more rights than 
the defendant himself could. 

When, therefore, tenants are in possession of property under 
seizure, and place themselves in a situation in which the defendant could 
have instituted ejectment proceedings against them, sheriffs and similar 
officers virtute officii, are perfectly empowered to take the steps pre- 
scribed by law for their summary expulsion. 

Whether in the present instance the facts alleged by the respondent. 
will justify the ejectment asked, is a question on which we have no 
opinion to express, and which is to be determined by the court before 
which the case is pending, and whose decision on the subject will be 
final. Const. Art. 135. 

Our conclusions are, that all the laws in civil matters which were 
in force on the first Monday of August, 1880, relative to Justices of the 
peace in the parish of Orleans, are still in existence; that they apply to, 
and can be enforced by, the City Courts created by article 135 of the 
Constitution for the parish of Orleans (which are a new system of 
Justices of the peace), with this exception that the judgments of said 
courts are not subject to review by appeal, as were those rendered by 
Justices of the peace; and that a sheriff has a right in proper cases, and 
before the competent court, to institute proceedings for the expulsion of 
tenants from property in his legal custody. 

Considering, therefore, that the First City Court has jurisdiction to 
hear and determine cases of expulsion or ejectment of tenants as validly 
and effectually as the Justices of the peace for the parish of Orleans- 
could previously have done, and that a sheriff in possession of prop- 
erty seized can, in the cases provided by law, institute proceedings in 
ejectment of tenants before said court, and that the charge of usurpa- 
tion of authority is unfounded, 

It is ordered that the preliminary order herein made be rescinded, 
and the application for a prohibition be refused at the relator’s costs. 

Rehearing refused. 
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No. 8155. 


STATE EX REL. Mayor AND CoUNCILMEN OF MorGAN City vs. JupGEs Court 
OF APPEALS OF THE FIFTH CIRCUIT. 


A judgment of the late Parish Court of the Parish of St. Mary, passing upon the constitu- 
tionality of a certain municipal ordinance of Morgan City, was appealed from directly to 
this Court and the Appeal dismissed on legal grounds. The present Relator then ob- 
tained an Appeal from the said original judgment of the Parish Court to the Court of 
Appeals of the Fifth Circuit, which also dismissed that Appeal. This is an application 
for a Mandamus to compel the latter Court to try the case. Held that the dismissal of 
the Appeal by this Court rendered the judgment of the Parish Court final. 


| on for a Mandamus. 


B. F. Winchester for the Relators. 


The opinion of the Court was delivered by 


BermupeEz, C.J. The relators pray for a mandamus to compel the 
respondents to try a case appealed from the late parishe court of the 
parish of St. Mary, in which one Bateman, charging the unconstitu- 
tionality of a certain municipal ordinance relative to marketmen, en- 
joined the corporation of Morgan City from enforcing it against him, 
and in which the injunction was perpetuated. 

The judgment which was thus taken to the Court of Appeals, has 
been before us for review, at Opelousas, last year. Considering that the 
ordinance assailed was not in the transcript, as also, that it did not ap- 
pear that the plaintiff had been condemned under its provision to any 
fine or penalty, or had been relieved therefrom by the judgment ap- 
pealed from or by any other judgment, or that the injunction had been 
perpetuated because of the unconstitutionality of the ordinance, we 
dismissed the appeal. 32 A. 891; 27 A. 620. Const., Art. 81. 


Since then, assuming without authority that we had intimated that 
the judgment could be reviewed, in another forum—a question on which 
we studiously avoided expressing any opinion, formally saying so—the 
municipal authorities applied for an appeal returnable to the Court of 
Appeals for the Fifth Circuit, which was allowed. 


Considering that the Supreme Court alone had jurisdiction in such 
cases, and that its judgment of dismissal impressed upon the judgment 
appealed from the character of finality, the latter court dismissed the 
appeal. 

We are asked to review this judgment of dismissal, to decree that 
it is not correct, and to compel the Court of Appeals to try the case. 
We cannot grant the relief sought. The decree of dismissal of this 
Court did leave the judgment assailed in the condition in which it would 
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have been had it been affirmed, with this difference, that its correctness 
was not recognized. The effect as to the plaintiff, but_as to him alone, 
is perfectly the same nevertheless. 


It was for the relators to present to this Court, at Opelousas, a case 
which would have justified a revision of the judgment complained of. 
The transcript, to say the least, was defective, owing to its incomplete- 
ness. The appellants should have submitted a revisable case. They 
have not done so, and have no one to blame but themselves for the con- 
sequences of such omission on their part. We regret our inability to 
relieve them. 


If it be true, that by such judgment a hardship has been inflicted 
upon the corporation, it must be a satisfaction for it to know that the 
judgment can operate as res judicata only as regards the plaintiff in 
injunction; that the city can, if the ordinance be constitutional, enforce 
it against others similarly situated, and, in case of conflict, make and 
present a case in a form which will secure an adjudication from this 
Court upon the vexed question. 

The application is refused with costs. 


No. 8085. 
STaTE oF LOUISIANA VS. JAMES COLLINS AND Simon KINNEY. 


The accused being present in court during the trial, and the jury having retired and returned 
after a short time with their verdict, it will be presumed that the accused was also 
present in court at the rendering of the verdict and judgment. If, in point of fact, the 
accused was not present when it is presumable he was, the burden of proving his absence 
rests on him. 

The information is not defective for duplicity because it contains a description of the man- 
ner in which the crime was committed, and, for that purpose, mentions a minor offence 
punishable by a different statute. 


PPEAL from the Sixth Judicial District Court, parish of West Car- 
roll. Brigham, J. 


J. C. Egan, Attorney General, for the State, Appellee. 


First—Where the record shows the prisoner to be in court during the trial, and that the trial 
of the case was proceeded with, and a verdict rendered on the day of trial, it will be pre- 
sumed that the prisoner was in court at the time of the rendering of the verdict. And 
such presumption will stand until disproved. 33 Ill. 276. 

Second—When the record states that ‘‘ the accused, Simon Kinney and James Collins, having 
nothing further to say why sentence should not be passed against them,” etc., it is con- 
clusively shown that they were present when the judgment and sentence were rendered 
by the Court. 
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Third—An indictment is good when the crime for which the accused is tried is distinctly 
charged therein, although the same count contains a description of how that crime was 
committed, and in so doing mentions another, a minor crime, for which the law provides 
a penalty ; there is the commission of but one crime charged. 10 Met. 422, 425; 14 Ind. 
23; Law Rep. 1 C. C. 241; 1 Iowa, 542; 39 N. H. 96. 


C. T. Dunn, Spencer & White, Richardson, McEnery & Polk, for De- 
fendant and Appellant. 


The opinion of the Court was delivered by 


BermupeEz, C. J. The accused assign as errors, that it does not ap- 
pear from the record that they were present in court at the time of 
arraignment, or during the trial of the cause, nor at the rendering of 
the verdict, nor at the time that judgment and sentence were passed. 

Since the assignment was filed, the incomplete transcript was per- 
fected. 

The record distinctly shows that the accused were arraigned in 
open court, pleaded not guilty, and asked for trial by jury. 

It further shows expressly that they were present in court during 
the trial, which was proceeded with; that the jury was formed and em- 
paneled to try the accused; that, after hearing the evidence, argument 
of counsel, and a charge from the court, the jury retired to consider 
their verdict, and, after a short time, returned into court with a verdict 
of guilty, as charged in the indictment—the whole in the same day. 

The record does not show that any interval elapsed during the 
time of the trial and the rendering of the verdict. The presumption is 
that the prisoners were continually present from the beginning to the 
end. Persons indicted for felony may waive the right to be present 
during trial, so far as to be temporarily absent. Where the presumption 
of their presence exists, and the fact of their absence, without waiver, 
can be established, the burden is upon them to rebut the presumption. 
In this the accused have failed. Schermer vs. People, 33 Ill. 276; Hill 
vs. State, 17 Wis. 675. 

The transcript formally shows that the prisoners were present 
when judgment and sentence were passed on them, as it declares “ the 
accused having nothing further to say why sentence should not be 
passed,” ete. The inference is conclusive that they were in attendance 
when judgment and sentence were pronounced. 

The defendants further complain that they cannot be sentenced on 
the charge set forth in the information, because, 

First—The charge does not, as it should, set forth that the accused 
made the assault by feloniously and willfully shooting, ete. 

Second—The verdict is obnoxious for duplicity, and cannot be exe- 
cuted, because two distinct offenses, to wit, “an assault with a danger- 
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ous weapon” and “ by willfully shooting at,” are set forth in one and 
the same count in the information. 

I. Theindictment distinctly charges that the defendants “did feloni- 
ously, willfully and with malice aforethought, make an assault with 
dangerous weapon,” etc. 

II. Itis true that there exist two different statutes which denounce 
assault with a dangerous weapcn and willful shooting; and that if two 
distinct offenses had been charged, the indictment would have been de- 
fective, and the verdict being obnoxious for duplicity, could not be exe- 
cuted; but there is but one offense charged in this case. The assault is 
not a simple but an aggravated one. The information is not defective, 
or vicious, because it contains a description of how the crime was com- 
mitted, and for that purpose mentions a minor crime punishable by 
law. The greater offense includes the lesser. The description does not 
jeopardize the rights of the accused any more than if they were left to 
inference. The offense is charged in the exact language of the statute. 
14 Ind. 23; Law Rep. 1 C. C.; 1 Iowa 542; 39 N. H. 96; 10 Met. 422, 423. 

It is therefore ordered that the judgment appealed from be affirmed 
with costs. 








No. 6676. 


GABRIEL CHILDS vs. NEw ORLEANS City RAILROAD CoMPANY. 


Case of contributory negligence on the part of the injured party. Re-affirmance of the 
principle, that the party inflicting the injury is not liable in damages, in such cases, even 
if he is also at fault. 


— from the Sixth District Court, parish of Orleans. Rightor, 
J. 





Breaux & Hall for Plaintiff and Appellee. 


. First—The streets are the common property of all citizens and their use by railway companies 
must be such as not to unnecessarily endanger these who are exercising only a legal right 
in using them. Barksdul vs. N. O. & C. R. R. Co., 23 A. 182; Shea vs. 6th Av. R. R Co., 
62 N. Y. 180; Shea vs. Protero R. R. Co., 44 Cal. 414; 6th Av. R. R. Co. vs. Ker, 45 Bar- 
bour, 140; Redfield on Railways, Ed. 1867, pp. 318, 319. 

Second—Acts in a legal sense neither imprudent nor negligent, will not prevent a party from 
recovering damages from a defendant at fault; and the exercise of a legal right is not 
imprudent or negligent. Knight vs. Pontchartrain R. R. Co., 23 A. 464; Choppin vs. C. 
R. R. Co., 17 An. 19. 


Carleton Hunt for Defendants and Appellants. 

When in a suit to recover damages for personal injuries it is proved that the plaintiff was 
negligent, and contributed by his carelessness to the disaster, he cannot recover, ever 
though the defendant be in fault. 

The evidence shows that the plaintiff in this case was guilty of contributory negligence. 
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The opinion of the Court was delivered by 

Pocué,J. Plaintiff sues the City Railroad Company for ten thousand 
dollars as damages alleged to have been caused him by the negligence 
or carelessness of one of its drivers in running his car over plaintiff, 
whose leg was thereby crushed and damaged so as to necessitate an 
amputation of the limb, and thus disabling him from pursuing his usual 
trade or occupation of white-washer and plasterer. 

The accident occurred on Esplanade street, in this city, on the 2d 
of October, 1875, at about six o’clock in the evening. 

The defense is a general denial, and the plea that plaintiff, by his 
own negligence and carelessness, contributed to the disaster. 

The judgment of the lower court, predicated on the verdict of a 
jury, allowed five hundred dollars to plaintiff, and defendant appeals. 
Plaintiff, joining in the appeal, prays that the judgment be amended so 
as to allow him the full amount of damages which he prayed for,in his 
petition. 

Defendant calls our attention to three bills of exceptions which he 
has reserved from the refusal of the District Judge to give to the jury 
three separate special charges which were asked by the defendant, and 
which, together, contain in substance the following principles: That 
plaintiff cannot recover if at the time of the accident he was walking in 
the narrow space between the double track of defendant’s road; and 
that notwitstanding the warning given him by the driver of one of de- 
fendant’s cars then going in the opposite direction, he continued to 
walk on one, or between the two tracks, when he could have taken 
either one of two dirt or wagon roads on either side of said double 
track; that under such circumstances plaintiff, having by his negligence 
contributed to the disaster, he cannot recover, even though defendant 
be in fault. 

The solution of the question presented in these bills involves an ex- 
amination of the law and of the jurisprudence bearing on such cases. 
But these principles have been of such frequent application in our own, 
as well as in the Federal Courts, the question can no longer be con- 
sidered as doubtful. 

In a recent case decided by us, (Weeks vs. The New Orleans and 
Carrollton Railroad Company, 32 A. 615), we had occasion to examine 
into the very principle involved in this case, and to thoroughly review 
and compare all the authorities which could throw any light on the 
subject, and after such examination we concluded to recognize and re- 
affirm the doctrine laid down by our immediate predecessors in the 
case of Schwartz vs. City Railroad Company, 30 An. 15. 

And we consider as now well settled in our jurisprudence, that in 
such cases the party injured cannot recover, if he contributed to pro- 
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duce the result, or in other words, if both parties are in fault, neither 
can recover damages from the other. 18 L. 339; 3 An. 48, 441; 6 An. 
496; 11 An. 292; 23 An. 462; 27 An. 53; 5 Otto, 700. 

The instructions which the defendant urged upon the judge being 
consonant with the principles enunciated in the rule thus established, 
we think that the judge erred in refusing to give them to the jury, who 
might have returned a different verdict if properly instructed. 

Having laid down the rule of law which should govern this case, 
‘we must now apply it to the facts of the case, as disclosed by the record. 

The testimony is unavoidably conflicting on many points, and un- 
satisfactory on a most material point. Not a single witness saw the 
collision between plaintiff and the car which crushed him. At or near 
the point where plaintiff was injured, two cars of the same company 
met, one of them, No. 76, going from Canal street to the Bayou St. John 
bridge or depot, and the other, No. 93, from the depot to Canal street. 
And it is singular that no witness declares absolutely which of the two 
cars struck the injured man. 

Plaintiff himself does not know which, if any, car struck him, and 
seems to have very little, if any, recollection of the circumstances sur- 
rounding his painful accident. In one part of his testimony he says he 
was walking towards the city, with his face turned that way; that the 
ear or object which struck him was behind him, and yet he says that he 
was stricken and hurt on the front orforepart of theface. On this, and 
on several other points, his testimony is so conflicting and unsatisfactory 
that we are disposed to give but little weight to any of his statements. 

But after eliminating from the evidence many trivial and unimpor- 
tant facts or circumstances, and after carefully comparing and weighing 
together the many statements made by some witnesses and contradicted 
by others, we glean from the record the following statement of facts, in 
‘substance: On the 2d of October, 1875, at about 6 o’clock in the evening, 
just as the light of day was giving way to the darkness of night (the 
lamps burning in the cars), Gabriel Childs, who had been out hunting on 
Bayou St. John, was returning home in the city, with his gun on his shoul- 
der, and followed by his dog, which he led by having him fastened to a 


string or rope. When he had reached a point on Esplanade street, near 


its intersection with the Dumaine street railroad, and in front of the 
Fair Grounds, he was walking on the narrow space, three feet wide, be- 


tween the two tracts of the City Railroad, on which were then and there 


running two of its cars, No. 76 on one track, going towards the bayou 
or depot, and No. 93 on the other (or western) track and going from the 
depot. or bayou. When car No 76 was approaching Childs and was 
within some twenty feet of him, the driver of that car warned him ina 
loud voice to get out of the way. The warning was not to get out of 
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the way of that car, but out of the way of car No. 93, which was ap- 
proaching him from another direction, and in his rear. 

Either misunderstanding, or not heeding, the warning thus given and 
intended, Childs did not get out of the way, that is, did not move away 
from the narrow space, but rather receded from the track occupied by 
car 76, and in thus doing, approached too near to the track on which 
ran car 93, and in thus moving, embarrassed by both his gun and his 
dog, he came in collision with this car 93, from which he received the in- 
juries which resulted in the amputation of his leg. 

He charges that car 93 was being driven at a very brisk or danger- 
ous speed. This is not supported by the evidence which shows that the 
car was stopped within eight feet of the spot where he was found 
wounded, which would have been impossible if the car had been 
running fast. As he was not on the track occupied by car 93, but in the 
narrow space between the two tracks, the driver of that car was not 
bound to warn him off, and cannot be blamed for running over him if 
plaintiff moved towards his track just at the moment that the car 
reached him. 


It is true, as contended for by plaintiff, that he has the right in com- 
mon with all other citizens, to use the public streets of the city, and 


that the city railroad companies, under their charters, have not acquired 
the ownership or exclusive use of the ground or of that part of the 
streets on which their tracks are laid. 

But it is equally true that the public, acting through the city au- 
thorities, have agreed to give to these roads the use of certain streets 
for the purpose of laying their rails and of running thereon their 
numerous cars, from the rapidity and safety of which, as common 
carriers, the convenience of the public is so greatly enhanced, that all 
citizens have cheerfully agreed to allow to these railroad companies the 
paramount right of way over these streets, such as the public conve- 
nience requires. 

Hence, it is that all foot travelers and vehicles move out of the 
way of the city cars, and that the public service and public necessity 
will not allow the free and unobstructed passage of these cars to be in 
any way impeded. 

Now, at that point, the street is very wide, and besides the ground 
occupied by the double track of the railroad company, and by the in- 
tervening space, there is on each side a wagon road fully fifteen feet 
wide, on which pedestrians can easily walk and keep away from the 
danger of being run over on the railroad track. If the inconvenience 
of walking on a dirt road, occasionally muddy, induces people to prefer 
walking on the plank road of the car company, they must do so at their 
peril, and must be understood as preferring to run the chances of 
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danger than to incur the inconveniences of mud and inferior roads. 
And the plaintiff who took these chances should have been on his guard 
against the approaches of cars which are running there, at that time of 
day, every two or three minutes. Ordinary prudence teaches that a 
man walking on either of these tracks should direct his attention to the 
‘movement of the numerous‘cars which incessantly run back and forth, 
and cross each other so frequently. 

That portion of the city is thinly settled, fewer vehicles run on that 
street than in the centre of the city, and make less rumbling noise than 
on streets which are paved, and these circumstances facilitate the people 
who are walking on the track in hearing the approaching car with its 
jingling bell. And these increased facilities to warn the foot traveler of 
the approaching danger, all combine to aggravate the negligence and 
earelessness of the plaintiff in not heeding the voice of warning which 
came to him from the driver of the outgoing car, and contribute to 
saddle on his imprudence the greater responsibility for the disaster 
which occurred and caused him suffering and lasting disability. Apply- 
ing these facts to the rules of law governing such cases, it is logical to 
conclude that plaintiff's contributory negligence being the leading cause 
of thé accident from which he has so painfully suffered, and which has 
destroyed his usefulness to himself and to his family, must defeat his 
right to recover anything from the defendant, even though its driver 
may have been in fault in not averting the collision and the consequent 
disaster. 

To reach a different conclusion would be to rule that a foot traveler 
walking on the track of a city railroad can use his own discretion, 
-and take his own time in giving way toa passing car, and to empower him 
thus to inconvenience, and delay the passengers on the common carrier, 
and virtually to defeat the very end proposed by the law in authorizing 
such corporations for the safe and speedy transportation, for business 
or pleasure, of the innumerable persons who use this mode of convey- 
ance in all the large cities of this continent. 

Notwithstanding our reluctance to disturb the verdict of a jury 
in such cases, we are compelled to disagree with them in their conclu- 
sions in this case. 

It is, therefore, ordered, adjudged and decreed that the judgment 
of the lower court be annulled, avoided and reversed, and that the ver- 
dict of the jury be set aside. And it is further ordered that plaintiffs 
-demand be rejected, and his suit dismissed at his costs in both courts. 


Justice FENNER, having been of counsel in this case, recuses himself. 


Rehearing refused. 
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No. 8036. 


State or Lovistana vs. Hamp MULLEN. 


The District Court having admitted the testimony of a convicted felon, notwithstanding the 
Defendant's objection, the verdict of the jury must be set aside and a new trial granted, 
although the objectionable witness testified-he knew nothing about the case. 


PPEAL from the Second Judicial District Court, parish of Bossier: 
Drew, J. 


J. A. W. Lowry, District Attorney, and J. C. Egan, Attorney General, 
for the State, Appellee. 


W. G. McDonald, and J. Henry Shepherd for Defendant and Appel- 
lant. 


The opinion of the Court was delivered by 

Pocué, J. The defendant, having been convicted of the crime of 
rescuing persons committed to prison for capital crimes, and having 
been sentenced to imprisonment for two years in the State Penitentiary, 
has taken this appeal, and relies for reversal of the judgment on a bill of 
exceptions taken from the ruling of the District Judge in admitting as a 
witness on behalf of the State one Thomas Campbell,a convicted and 
unpardoned felon. 

The bill shows that defendant objected to the witness on account of 
his alleged incompetency, which was proved by the record of the court 
‘by which he had been convicted and sentenced, notwithstanding which 
objection and proof the witness was sworn and allowed to testify. 

The judge assigns in the bill as reasons to justify his course, that 
the accused was not injured by the obnoxious witness, who stated that 
he knew nothing of the case, as he was asleep in the jail at the time 
that the rescue was effected. 

We are at a loss to conceive how such a circumstance could justify 
the court in allowing an incompetent witness to testify in the case. 

We are yet to learn that the nature or character of the testimony 
which may or may not be given by a proffered witness can be used as a 
‘test of his competency to be heard in evidence. 

Under the common law, felons are incapacitated from testifying by 
reason of theirinfamy, and because of their want of honor and honesty 
their oath is entitled to no weight. 

As soon as proof is made of the witness’ conviction and sentence 
of an infamous crime, his mouth is sealed, and he cannot be heard, 
without considering the nature or effect of the testimony which he 
might give. 

In this case proof having been given of the conviction and sentence 
of Thomas Campbell, objection having been made by the defendant to 
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his being sworn and heard as a witness, for reason of his infamy, it was 
the bounden duty of the judge to exclude his testimony. Under the 
ruling of the judge the accused has not hada fair and impartial trial, 
(16 An. 273), and he is, therefore, entitled to relief. 

It is, therefore, ordered, adjudged and decreed that the verdict of 
the jury be set aside, and the judgment of the lower court annulled, 
avoided and reversed. And it is further ordered that the cause be re- 
manded to the lower court for a new trial according to law, and to the 
views herein expressed. 


No. 7982. 


Mrs. Mary E. MILLer, Wire or W. L. Jackson, vs. T. H. Hanpy, 
SHERIFF, ET AL. EXECUTORS OF PHILLIPS, INTERVENORS. 


It is not incompatible with the wife’s personal and sole administration of her paraphernal 
property, that she should employ her own husband as her agent for the purpose of that 
administration. 

When the paraphernal property is thus administered by the husband, as agent of his wife, 
by virtue of a special and express power of attorney, and his administration is clearly 
and positively in her name, for her own account, and subject to her control and authority, 
the fruits of the property belong to her and not to the Community. 

[Note of the Reporter]: The property in this case wasa plantation situated in the State 
of Mississippi. 

The wife has the right to buy property for her separate account, partly for cash and partly on 
credit, when she pays the cash portion of the price with her paraphernal funds, and has 
revenues derived from her paraphernal property, sufficient to pay the credit portions of 
the price when they become due. 

The property thus bought by her is paraphernal, 

General principles laid down by the Court to show when and how the wife may buy property 
for her separate account, on credit. 


— from the Fourth District Court, parish of Orleans. Houston, 
J. 


B. F. Jonas and J. O. Nixon, Jr., for Plaintiff and Appellee. 


We submit the following propositions: 

First—The evidence is that Mrs. Jackson made two payments, one of $8500 in 1869, and one of 
$9000 in 1872, besides interest upon the house in controversy ; and that those payments 
were made out of her own money. 

Second—T hat the evidence is that she retained the administration and control of her own 
funds. 

Third—That a married woman can purchase property partly on credit, provided her means 
and circumstances justify the investment. Lehman, Newgass & Co, vs. Mrs. Barrow, et 
ux., 23 A. 183; Jordan & Co. vs. Mrs. Anderson, 29 A. 749; Terell vs. Cutrer, 1 R. 367; 
Stroud vs. Humble, 2 A. 930; Dyson vs. Phelps, 14 A. 733; Succession of Pinard vs. Hol- 
ten, 30 A. 167; Metcalf vs. Clark, 8 A. 286. 

Fourth—That the evidence is that Mrs. Jackson’s circumstances are such as to justify her 
purchase. 
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Thos. J. Semmes, for Intervenors. 


Wife may, during the existence of the community, purchase on credit for investment of 
paraphernal fnnds, if she has at her disposal property reasonably sufficient to enable her 
to make the acquisition. 


G. L. Bright and D. N. Barrow, for Defendants and Appellants. 


First—Pleadings cannot be amended during the trial. 

Second—Petition for injunction should not be amended, unless an affidavit be made to the alle- 
gations and causes necessitating the amendment, 

Third—A ftera cause is taken under advisement, evidence should not be received. 

Fourth—No part of the purchase priee of the property was ever paid out of Mrs. Jackson's 
money. The cash payment by Mrs. Jackson, and the credit payments were made by 
mortgaging the same property, and but one of the mortgages has been paid, viz., that 
for $5000, and this was paid by the sale of part of the property purchased. 


The opinion of the Court was delivered by 


FENNER, J. We find in the record a lengthy and exceptionally able 
opinior by the District Judge, which presents a lucid statement of the 
complicated issues involved, as well as a masterly review of the evidence, 
and we shall avail ourselves of its contents in our statement of the case. 


THE ISSUES. 

“Certain judgment creditors of Wm. L. Jackson have seized, under 
“ execution, a portion of ground, with improvements, situated at the 
“corner of Coliseum and Polymnia streets, in this city. The plaintiff, 
“the wife of Wm. L. Jackson, enjoins further proceedings against the 
“ property under the executions against him, and prays to be recog- 
“ nized as the owner thereof, and for damages for an illegal seizure of 
“her property. She alleges that she is separated in property from her 
“ husband with whom she lives, in Adams county, Mississippi; that she 
“ purchased the property from John 8. Scott on the 18th of December, 
** 1869 ; that she purchased it in her own name, with her own separate 
“ paraphernal funds, which fact is recorded in the act of sale from Scott 
“to her ; that those paraphernal funds were the profits arising from the 
“cultivation of a cotton plantation owned by her and situated in 
“ Adams county, Mississippi; that the said plantation, her separate 
“ paraphernal property, was administered by her and not by her hus- 
“ band.” 

The seizing judgment creditors of the husband defend, denying the 
allegations of the plaintiff's petition, and averring per contra that “ Wm. 
“ L, Jackson, on May 20, 1869, bought the property, and to conceal it, 
“and defraud his creditors, took title to it in the name of his friend and 
“ partner, John S. Scott ; that on December 18, 1869, Scott, without con- 
“sideration, and at the request of Wm. L. Jackson, transferred it to 
“him by making title in the name of Mrs. Wm. L. Jackson, the plain- 

11 
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“ tiff; that all these acts were simulated and fraudulent; that the 
“ property was acquired during the existence of a community of acquets 
“and gains between plaintiff and her husband, Wm. L. Jackson, and 
“ purchased with the funds of that community, and not with separate 
“ paraphernal funds of the plaintiff.” They make other allegations as- 
saulting the validity of the judgment of separation between plaintiff and 
her husband, which seem irrelevent to the issues to be determined, be- 
cause the rights of the wife originated before said judgment, and are, in 
no manner, dependent upon its validity. 

The defendants demand a dissolution of the plaintiffs injunction 
and statutory damages. 

“The testamentary executors of Mrs. Rosina Phillips have inter- 
“ vened herein by consent. They allege that the succession of Mrs. Ro- 
“ sina Phillips is the holder and owner of a note for $7000, dated Febru- 
“ ary 14, 1874, payable one year after date, drawn by plaintiff, Mrs. M. 
* E. Jackson, authorized by her husband, and further authorized by the 
** certificate of the Judge of the Sixth District Court for this parish, and 
“ secured by mortgage granted by Mrs. M. E. Jackson, plaintiff herein, 
** on the property herein described ; that on January 19, 1880, they, as 
** executors, obtained judgment in suit No. 10,794 of the Sixth District 
“ Court, against M. E. Jackson in personam, for the amount of said 
* note, with recognition of mortgage on the property herein described ; 
“ that they caused execution to issue, and thereunder seized the prop- 
“ erty.” 

They espouse the side of the plaintiff in the original controversy, 
asserting that the property is paraphernal, and not’ community, and, 
therefore, responsible for the wife’s, and not for the husband’s, debts. 
The plaintiff does not dispute the intervenors’ claim. 

The defendants, however, deny the allegations of the intervenors; 
reiterate the defenses opposed by them to the plaintiff ; and further set 
up certain special defenses attacking the validity of intervenors’ claim 
against the wife, which they are clearly without interest to urge, being 
creditors of the husband only, and claiming nothing against, or in right 
of, the wife. 

We shall consider the questions presented by these issues and the 
evidence taken thereunder, in the following order, viz : 

Ist. Was the Jackson’s Point plantation (with the revenues of 
which the plaintiff claims to have made the payments on account of the 
property), the paraphernal property of Mrs. Jackson? We think there 
can be no question that it was. The evidence fully establishes that the 
property originally belonged to Ralph Miller, the step-father of plaintiff. 
Having borrowed money from Hoover, to secure its payment, Miller 
transferred to him the title to this plantation. Having paid Hoover, 
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cand desiring to present the plantation to Mrs. Jackson, then married, 
he directed Hoover to convey the property directly to her, which was 
done. Although in the form of an onerous title, this constituted it 
’ paraphernal property, as much so asif Miller had taken a reconvey- 
ance from Hoover to himself, and then made a donation of it to his 
daughter. Such was the opinion of our predecessors, as expressed in 
the case of Mrs. Jackson vs. Her Husband. Op. Bk. 


2d. Was the Point plantation administered by the wife, separately 
and alone, in such manner as to preserve the paraphernal character of 
the revenues, and to prevent their falling into the community ? 

The evidence conclusively shows that Mrs. Jackson administered 
the plantation, in her own name, her husband acting as her agent by 
virtue of procurations which she was careful always to prepare and to 
deposit with her merchants, who are shown to have recognized her au- 
thority as principal in all transactions, and the authority of her husband 
solely as her mandatary. The accounts with the successive merchants 
were always kept in her name; she was credited with all its revenues 
and charged with all its expenses. Her husband, who conducted other 
plantations for his own account, kept his own accounts with the same 
merchants entirely separate from the wife’s plantation accounts. 

The Code emphatically declares that “the wife has the right to ad- 
minister personally her paraphernal property without the assistance 
of her husband.” Rev. C. C. 2384. 


The terms, “ without assistance,” as used in this article, mean, un- 
questionably, without his control, without the necessity of being thereunto 
authorized by him, as is the’case with many of her acts. It is not incom- 
patible with her personal administration that she should avail herself 
of the assistance of her husband, if he is willing to render it, provided 
he act under her authority and merely as her proclaimed agent. Such 
acts, though performed by him, are still the acts of the wife, under the 
maxim “ qui facit per alium, facit per se.” With regard to the adminis- 
tration of her paraphernal property, when she chooses to retain it, a 
married woman has all the powers of a feme sole, including the power 
to employ agents to aid and represent her in reference thereto. See 
Reynolds vs. Rowley, 2 A. 893. 

Dodd vs. Orillon, 14 A. 68. 

Jordan vs. Anderson, 29 A. 749. 


Her right to employ her husband as her agent, when she is separate 
trom him in property, was long since recognized. 
Barataria vs. Field, 17 La. 426. 


And it has been distinctly decided that even during the existence of 
the community, the wife may personally administer her paraphernal 
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property through the agency of the husband, without thereby forfeit- 
ing the paraphernal character of the revenues. 

Lauve vs. Sheriff, 17 La. 183. 

The learned counsel for defendants, though he does not in terms 
refer to or discuss this last case, yet evidently repudiates its authority, 
as being in conflict with the provisions of articles 2385 and 2386, Rev. C. 
C., providing, in substance, that paraphernal property, “ which is not 
administered by the wife separately and alone,” is considered to be ad- 
ministered by the husband; and that, when so administered by him, or 
even by him and the wife indifferently, the fruits pass into the commu- 
nity. We can perceive no conflict or inconsistency. 

The wife, as we have seen, has the absolute right to administer her 
paraphernalia “separately and alone.” She may, at her option, exer- 
cise this right, or she may leave the administration to her husband. If 
she have left the administration to her husband she may withdraw it 
from him when she chooses. Art. 2387. What is meant by the wife’s 
administration “separately and alone,” is the retention of the adminis- 
tration under her sole, separate and exclusive control and authority, 
with the view of making the revenues her own. What is meant by 
leaving the administration to her husband is the exercise of a voluntary 
election, by which she abandons her own right of authority and con- 
trol and suffers the husband to manage, not as her agent and subject to 
her authority, but as if the property were his own. So long as the acts 
of the spouses make it clear and certain that the wife intends to reserve 
the administration to herself and for her own benefit, and to permit no 
acts to be done in reference thereto except by herself either in person 
or through properly constituted agents, and that the husband does not 
assume to interfere in the administration except as the express and 
open agent of the wife, we can see nothing to prevent the administra- 
tion from being considered as that of the wife “separately and alone,” 
in the sense of the law. As, with reference to such administration, the 
wife has all the powers of a feme sole, we find nothing in the law pre- 
venting her from employing agents, and nothing restraining her from 
employing her husband as such agent, provided the agency be express, 
public, and clearly proved. We have carefully examined all the authori- 
ties quoted by defendants’ counsel, (23 A. 198; 21 A. 344; 20 A. 208; 18 
A. 106; 17 La, 299; 9 A. 347; 2 A. 763; 11 R. 447), and find nothing in- 
consistent with this doctrine. In none of them did the intention of the 
wife to retain her separate administration appear, nor did it appear that 
the acts of the husband were done under the express power of attorney 
of the wife. 

We, therefore, conclude that, under the facts disclosed by the record, 
the revenues of the Point plantation were paraphernal funds of plaintiff. 
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3d. Was the sale of the property now in controversy by Scott to 
Mrs. Jackson a real and bona fide transaction, or was it, as alleged by 
defendants, a purchase by W. L. Jackson for his own account, and with 
his own means, and was the placing of the title in the name of his wife 
a mere fiction, intended to cover up his property from his creditors ? 

This question may be summarily disposed of. The theory of the 
defendants find, in the evidence, not the slightest support that we can 
discover. Whatever other objections the plaintiffs title may encoun- 
ter, we find nothing in the record to raise a doubt that it was the inten- 
tion of all the parties to this transaction, ab initio and throughout, that 
Mrs. Jackson should acquire and hold this property as her separate 
paraphernal estate. Contrary suggestions are supported only by the 
merest surmises and assumptions based simply on alleged suppressions 
of evidence not brought home to plaintiff, or even to her husband—as- 
sumptions improbable in themselves, and flatly contradicted by every 
fact and circumstance in the case as established by the testimony not 
only of the plaintiff, but of other disinterested witnesses. Whether we 
assume the hypothesis of plaintiff's counsel, that Jackson was rich, and 
owed no debts, or that of defendant’s counsel, that he was deeply in- 
volved, the inference of defendant’s counsel would find no support from 
either. The first hypothesis would negative all motive for conceal- 
ment. The last would suggest the strongest possible motive for hav- 
ing the homestead purchased by the wife, with her paraphernal funds, 
so as to protect it from his creditors. 

4th. Were the payments made on account of the purchase price 
actually paid out of the plaintiff’s paraphernal funds ? 

The plaintiff testifies that, being about to remove to New Orleans, 
and desiring a home of her own, she instructed John S. Scott, a mem- 
ber of the firm of Scott & Cage, her commission merchants, to purchase 
for her a house. During her absence at the North, on May 20th, 1869, 
Scott purchased the property in litigation for the sum of $25,500, and 
took the title in his own name. While at the North she purchased fur- 
niture for the house, and a carriage and horses, which were paid on her 
drafts by Scott & Cage, and charged to her Point plantation account. 
During the same period the insurance on the house and furniture were 
charged to her. On her return from the North, on the 18th of Decem- 
ber, 1869, Scott made over the title to her, she repaying him the 
amount of the cash payment, $8500, by a draft in his favor, on Scott & 
Cage, and assuming the deferred payments. 

In determining whether she had paraphernal funds under her con- 
trol to make this cash payment, and whether it was made out of the 
same, we have nothing to do with anything, except the state of her ac- 
counts, on December 18th, 1869, the day on which she actually acquired 
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the property, and on which the cash payment was made. With her re- 
lations to the property prior to that date, under the merely verbal’ 
directions given to Scott to buy, we have no concern. Scott acted in his 
own name in the purchase, made the cash payment himself, gave his. 
own notes for the deferred price, and took the title to himself. This 
gave Mrs. Jackson no legal title, and no equitable title capable of being ; 
enforced. 

What was the state of Mrs. Jackson’s account on the 18th of De- 
cember, 1869? Whatever else is missing, we have the ledger of Scott 
& Cage containing her Point plantation account from August 16th, 1869, 
to January, 1870; and after charging herewith between four and five- 
thousand dollars paid on account of furniture, etc., it appears that on 
December 18th, there was actually to her credit a sum of about seven: 
thousand dollars. After charging her on that day with the $8,500 paid 
to Scott, the account was closed with a debit against her of only $1630. 
Her crop, however, had not then been all disposed of. The new firm of | 
Scott & Jackson began operations in January, 1870, and her account was. 
continued on their books. In January and February that firm made- 
further sales of her crop, and, after charging her with the balance from 
Scott & Cage, their account showed to her credit, on March 31st, 1870,. 
a balance of $3434 14. 

It seems to us that this places it beyond controversy,that on the 18th 
December, 1869, Mrs Jackson had under her control paraphernal funds,, 
ample to make the cash payment of $8500, and that she did pay it out of 
the same. 

The verity of the items on the ledger account of Scott & Cage is ve- 
hemently assailed by defendants’ counsel, and charges are made of era- 
sures and false entries. These charges are, however, sustained by no 
evidence, and are conclusively rebutted by the testimony of the book- 
keepers who had charge of the books. 

The defendants also complain that the book of Seott & Cage, show- 
ing the account of Mrs. Jackson prior to August 16th, 1869, and from 
which is taken the balance with which the ledger account opens, is miss- 
ing, and not produced ; that the page of the journal which contains the 
original entry of the draft in favor of Scott, has been torn out of the 
book, and that the ledger accounts of both Scott & Jackson have been 
torn out. They complain that these suppressions and mutilations have 
been made in the interest of plaintiff, to conceal evidence, and that the 
lost pages would show that the property was really purchased by W. 
L. Jackson. We can discover no principle upon which we can hold Mrs. 
Jackson responsible for these mutilations, with which neither she nor 
her husband is proved to have had anything to do. Nor is there a 
scintilla of evidence to show that they were made in her interest. 
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Neither can we see how the missing pages could possibly establish the 
inferences suggested by counsel, unless they should prove that the en- 
tries on the ledger account were false and fraudulent, which hypothesis 
is absolutely excluded by the testimony of the book-keepers, without 
whose connivance such fraud could not be perpetrated. After carefully 
considering the skillful and ingenious arguments of counsel, and weigh- 
ing the suspicious circumstances to which they call attention, we can 
find no justification for impugning the correctness of the ledger account 
of Scott & Cage, or refusing credence to the testimony of unimpeached 
witnesses. 

So much for the cash payment. Subsequently, a further payment 
of $9000 was made on account of the price, which we are fully satisfied, 
from the evidence, was made by Mrs. Jackson out of her paraphernal 
funds. We announce our conclusion on this question of fact without 
more particular discussion, because the question was before our prede- 
cessors in the case of Mrs. Jackson vs. Her Husband ; and, as to this 
payment, they announced the same conclusion reached by the District 
Judge and by ourselves. 

5th. It only remains to determine whether the title of the wife to 
the property in question as paraphernal property, is impaired or de- 
stroyed by the fact that her purchase was made partly on credit. 

To the general rule that estates purchased in the name of either 
spouse during the existence of the community become community prop- 
erty, there exists a recognized and well established exception in the case 
of a purchase made in the name of the wife, with the avowed intention 
of acquiring for her separate benefit, and paid for out of her parapher- 
nal funds. 

The wife has the right to invest her paraphernal funds, and to ac- 
quire property as the result of such investment. 

From a thorough examination of our reports, we find no case hold- 
ing that a wife having sufficient paraphernal means to make a purchase, 
is debarred from availing herself of the usual terms of credit, or forfeits 
her right by accepting such terms. 

On the other hand, we find several cases in which the wife’s title was 
protected where she had purchased partly for cash and partly on credit 
on showing that the cash paid was paraphernal, and that she had 
paraphernal means to meet the credits. 

See Metcalf vs. Clark, 8 An. 284. 

Cockburn vs. Wilson, 20 An. 40. 

Succession of Van Rensalaer, 6 An. 803. 

Squier vs. Stockton, 5 An. 742. 

Stroud vs. Humble, 2 An. 930. 

See analogous case, Jordan vs. Anderson, 29 An. 749. 
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There are other cases where similar purchases have been considered 
and have been overthrown on grounds entirely distinct from the credit 
character of the transaction. 

Shaw vs. Hill, 20 An. 532. 

Bouligny vs. Fortier, 16 An. 209. 

In the case of Mrs. Jackson vs. Her Husband, No. 5979 on the 
docket of this Court, our predecessors had this very title under con- 
sideration on a rule taken by the plaintiff upon the present defendants 
to show cause why their judicial mortgages as judgment creditors of her 
husband should not be decreed inoperative as encumbrances upon this 
property therein claimed as her paraphernal property. That case pre- 
sented the same issues as those involved here. Had the Court been of 
the opinion that the paraphernal title of plaintiff was destroyed by the 
credit terms of the purchase, they would have so decided, and the 
present controversy would never have arisen. But the Court confined 
its examination to the question as to whether plaintiff had proved that 
the payments made on account had really been made by plaintiff out of 
her paraphernal funds. Finding that the proof then submitted was not 
sufficient as to the cash payment, they merely nonsuited the plaintiff. 
The conclusion is irresistible that, had the proof on that point been 
sufficient, the Court would have maintained plaintiff's rule. Else, why 
the mere nonsuit? We consider this decision as equivalent to a direct 
authority in favor of plaintiff on the present issue. 

We think the doctrine is correctly laid down in the case of Bouligny 
vs. Fortier, 16 An. 214, that “the wife is required, not only to prove that 
she had paraphernal effects at her disposal, but also that they were 
ample to enable her, reasonably at least, to make the new acquisition.” 
This language would be absurd, if the Court had considered that the 
purchase by the wife could only be maintained when she had actually 
paid in cash, out of paraphernal funds in hand, for the property pur- 
chased. 

In the present case, at the moment of the purchase, the plaintiff 
had actually in hand more than $8500 in money, and disposable crops 
purely paraphernal. She was the owner of a valuable plantation yield- 
ing large revenues, fully justifying her in the reasonable anticipation 
that she would have an equal or greater sum at her disposal every 
year. She desired to purchase a home. Was she compelled to find one 
that could be purchased at exactly $8500 or less? Were not her para- 
phernal property and revenues “ample to enable her, reasonably at 
least,” to purchase a home for $25,500, when her vendor was willing to 
accept the $8500 as a cash payment, and credit her for the Lalance ? We 
think she had. The transaction was, in no sense, a “wild and ruinous 
speculation,” such as those reprobated by the Court in Bouligny vs. 
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Fortier. It was a reasonable business transaction, such as any person 
in the pecuniary circumstances of the plaintiff might well have engaged 
in without the charge even of imprudence. At all events, she had the 
right to do with the $8500 what she pleased. Tnere was no reasonable 
chance of her losing more than that amount by any decrease in the 
value of the property purchased. If, however, there should be a greater 
decline, her revenues were ample to meet it. In point of fact, she has 
since paid out of those revenues $9000 more on the price, leaving now 
due only the $7000 note of intervenors herein. Neither the husband nor 
the community has ever paid a cent on the property, and we can see no 
possible reason, equity or law, in allowing his creditors to take the 
property so nearly paid for by the wife, in satisfaction of their debts, 
and thus impose upon the wife the loss of her entire investment. 

It is difficult to lay down precise rules as to the limits within which 
the wife’s liberty to purchase on credit should be restricted, but we 
think the following general propositions are reasonable, viz: Ist. It 
should be regarded as essential that the wife should have some para- 
phernal funds to invest, because such investment is the foundation of 
her right to purchase. ° 

2d. The cash so invested should bear such fair proportion to the 
total price of the purchase, as to render it reasonably certain that the 
property purchased would furnish sufficient security for the credit por- 
tion of the price. 

3d. The wife’s paraphernal property and revenues should be am- 
ple to enable her to make the acquisition, with the reasonable expecta- 
tion of being able to meet the deferred payments. 

These circumstances concurring, as they do in the present case, we 
see no reason for defeating the wife’s rights under such a purchase, 
where all the other requirements of the law are complied with. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be affirmed, and that appellants pay costs of this appeal. 

Levy, J., absent. 

Rehearing refused. 
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No. 7903. 
Prerce Butier vs. Mrs. Cora A. SLOCOMB. 


A mortgage is not negotiable like the note it is intended to secure, but, on the contrary, 
passes into the hands of the transferree subject to all the equities and defenses which ex- 
isted between the original mortgageor and mortgagee. 

The Defendant in this case is the accommodation endorser of the note of a married woman, 
authorized by her husband. The holder did not have it presented and protested at ma- 
turity. Plaintiff charges that Defendant is liable both as surety and as endorser, and in 
the latter capacity though the note was not presented and protested. Defendant pleads 
she is not a surety and has been discharged as endorser for want of demand and protest. 
Held that, under the circumstances of the case, Defandant is liable as endorser, although 
the note was not demanded and protested. Full exposition of the law governing the case, 
like this, of the endorsement of a note for which the maker is primarily not liable. 


— from the Fifth District Court, parish of Orleans. Rogers, 
J. 


Leovy & Kruttschnitt for Plaintiff and Appellee. 


First—Plaintiff knew nothing of the financial relations existing between the parties to the 
note sued on at the time that he acquired said note. 

Had he known said relations, such knowledge would not injuriously affect his case. 

Second—If defendant be an endorser, as she claims, then plaintiff not only had the right, but 
was bound to consider that Urquhart acquired the note, not from his wife, but from de- 
fendant. 

Third—If defendant is to be considered as an endorser quoad plaintiff, then she is still bound, 
notwithstanding want of protest and notice, as warrantor of the validity of the maker's 
obligation on the note. 

Fourth—Under the facts of this case, defendant is no more an endorser for the accommoda- 
tion of the maker, than the maker is a maker for the accommodation of the endorser. 
Both maker and endorser obligated themselves to accommodate a stranger to the paper ; 
both participated in the original consideration ot the note; and both are makers. 

Fifth—Article 2398 of the Civil Code is not a prohibitory law established in the interests of 
public police or of good morals, but of certain particular persons. It isa prohibitory law 
established merely in the interests of married women, and is of the same nature as all 
other laws established for their protection. 


Kennard, Howe & Prentiss for Defendant and Appellant: 


First—The decision is admitted to be correct in refusing to enforce the mortgage, and in 
treating Mrs. Slocomb as an indorser. 

Second— The error complained of is in holding her as an indorser when it is conceded that no 
demand was made of the maker at maturity, nor any notice of dishonor given to the de- 
fendant. 

Third—The obligation of an indorser in Louisiana is conditional,.and the condition is suspen- 
sive. When read in fullitis this: ‘If this note be duly presented at maturity, and due 
demand made and payment refused, and if I be duly notified of the dishonor, then, and 
then only, will I pay the amount.” In no other way, as a rule, can the suspensive condi- 
tion be accomplished and the obligation converted into one that is simple or absolute. 

Fourth—Such a suspensive condition is legal and possible, and must, therefore, be performed 
strictly, and in forma specifica. As to the third holder, it is protestative, and if he does 
not choose to accomplish it, the loss must fall on him. Volenti non jit injuria. Larom- 
biére on Ob. vol. 2, pp. 91, 92. 
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Fifth—The maxim lewcogit neminem ad vana should not be applied to solve the question pre- 
sented in this case. It is never applied in favor of one party to nullify a lawful and possi- 
ble condition agreed upon with another. Such a condition is the law which the parties 
have made for themselves, and cannot be repealed by a consideration of the comparative: 
utility of its performancs. Larombiére, vol. 2, p. 92. 

Sixth—But if that maxim can be applied in any case, it does not apply to this. Mrs. Slocomb 
had a recourse against David Urquhart which she might have enforced if she had received 
timely notice. Authorities cited. 

Seventh—The obligation ofan indorser is established under the suspensive conditional form at 
the moment of indorsement and delivery. Duranton, vol. 11, No. 52. Any change made 
thereafter by a statute has been held to impair the obligation of a contract. 27 Grattan,,. 
230. 

Eighth—A fortiori, could not the plaintiff, as third holder, by his act in loaning money to a 
third person, his pledgor, change or increase that suspensive, conditional obligation. He 
might cause it to be accomplished by demand and notice, but he could not by any other 
act of his convert it into an absolute obligation. 

Ninth—When the defendant, then, indorsed the note, it was, as to the maker, perfeetly valid. 
The maker had made a contract with the authority of her husband. It was not a case of 
incapacity. But for the act of plaintiff himself—a subsequent act of which the defendant 
is conceded to have had no knowledge—it would have remained valid. If the plaintiff had 
seen that the money was applied to the maker’s benefit, it would have continued to be 
valid. 

Tenth—The authorities cited from England and the common-law States are not applicable 
here. At common law, the note of a married woman is an absolute nullity at the time she 
signs it, and ever thereafter. The endorser is held as a person who has indorsed a forged 
note. 

Eleventh—But if we are to adopt the English rule, let us adopt it in toto. If adopted in toto 
the note as to Mrs. Urquhart was absolutely void, but as her husband authorized it and 
procured the defendant’s indorsement for his benefit, he was liable on it. The wife’s act 
was his, and Mrs. Slocomb had recourse against him as much as if he had signed the note. 

Authorities cited, and dilemma stated. Mrs. Slocomb was plainly entitled to notice, then, 
that she might enforce her recourse against David Urquhart. 

Twelfth—Another case of same plaintiff against same defendant, involving the same and 
another question, is coming up as No. 7973 of the docket. This case might be reargued 
with that, or that with this. Both judgments are secured on appeal, and no harm can 
result to plaintiff by permitting an oral argument of the above points. 


The opinion of the Court was delivered by 


BerMupDEz, C.J. The plaintiff seeks to hold the defendant respon- 
sible personally, and to subject her estate, with mortgage, to the pay- 
ment of the “ mortgage note” sued upon. It is chiefly claimed that the 
defendant is liable as surety and as indorser, though the note was not 
protested, and that her estate is burdened with a mortgage given to se- 
cure the payment of the note, and which encumbered it when she 
acquired it. The defense is, that the defendant is liable, neither as a 
surety nor as an indorser, nor otherwise, and that the mortgage claimed 
never had any and has no legal existence. The facts of the case are 
not disputed. Questions of law strictiy alone are presented. There 
was judgment in favor of the plaintiff, and the defendant has appealed. 
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We take the facts as substantially represented by the defendant’s 
counsel. 

Mrs. C. A. Urquhart, wife of David Urquhart, appeared before a 
notary and executed an act of mortgage, in which she acknowledged 
being indebted to her mother, Mrs. Slocomb, the defendant herein, in 
the sum of $20,000, to represent which amount she executed and in- 
dorsed four promissory notes for $5000 each, which were drawn to the 
order of and were indorsed in blank by herself. The act was executed, 
the notes drawn and indorsed by Mrs. Urquhart with the authorization 
of her husband. Mrs. Slocomb signed the act, but no consideration 
passed. To secure payment of those notes, Mrs. Urquhart mortgaged a 
piece of real estate in this city, her separate property. After the act 
was completed and the notes signed and indorsed by Mrs. Urquhart, 
Mr. Urquhart obtained or them, for his accommodation, the blank in- 
dorsement of Mrs. Slocomb, which was placed under Mrs. Urquhart’s 
signature. 

Afterwards, Mr. Urquhart, being desirous to raise money for his 
own account, offered, as collateral security, for his own obligation, the 
notes so made, signed and indorsed. Plaintiff accepted the offer, re- 
ceived the collaterals, and loaned the money. Mrs. Siocomb was not 
present at the time, nor had she any communication with plaintiff, nor 
did she know that he held the notes of Mrs. Urquhart, indorsed by her. 
When the note sued on fell due, plaintiff did not demand payment of 
it, nor did he have it protested, or give any notice to Mrs. Slocomb of 
its non-payment by the maker. In April, 1879, Mrs. Urquhart sold and 
transferred to Mrs. Slocomb the property described in the mortgage 
act, but Mrs. Slocomb did not assume payment of the notes apparently 
secured by mortgage on it, nor did those notes form part of the pur- 
chase price. Some two years after the maturity and non-payment of 
the note, plaintiff demanded payment of Mrs. Slocomb. On her refusal 
he brought this suit, for the purpose of making her personally liable on 
the note, and of subjecting the property to the mortgage. 

It is worthy of notice that during the trial and the admission of 
} evidence, no bill of exception was taken to the introduction or rejection 
of any. 

This suit embraces, therefore, two actions, the hypothecary and the 
personal. , 

The two causes are totally distinct. Both may be good, both bad, 
or one good and the other bad. 

The defendant filed an exception of no cause of action, but on its 
being overruled she pleaded to the merits. We will not review the judg- 
ment on the exception, as its correctness will be virtually and practically 
tested in determining the merits of the case. 
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The plaintiff advances the proposition that a mortgagee who trans- 
fers his mortgage and thenotes secured by it to a third person, warrants 
the legality and validity of said mortgage and of the debt evidenced by 
the note, and in a subsequent suit to enforce the mortgage brought by 
said third person against said mortgagee as third possessor of the mort- - 
gaged property, the latter is estopped from setting up the illegality or 
invalidity of said mortgage, and in support of that theory, he quotes 
the case of Saltzman vs. His Creditors, 2 R. 243; Barkdull vs. Herwig, 
30 An. 618; Troplong, des Priv. et Hyp. vol. 1, No. 367; Grenier, des 
Hyp. vol. 1, No. 93. 

We do not propose to inquire into the correctness of these authori- 
ties, either by contrasting them with article 2102 R. C. C., which refers to 
conventional and legal subrogation, and with the jurisprudence under 
it; or, by going into an elaborate discussion of the principles which, it is 
claimed, they consecrate; but we do not hesitate to say that they can 
have no application to acase like the present one, in which there was no 
assignmert of the mortgage, said to have existed, for the reason that 
no such mortgage ever having had life, it could not be and was not 
transferred. 

Pont, Priv. and Hyp., p. 214, Sec. 239. 

In so saying we do nut lose sight of the fact that the note in ques- 
tion was apparently secured by the act, by mortgage, as well in favor of 
the mortgagee as in favor of any subsequent holder of the note. Weare 
not to be understood, however, as saying that in such cases, when the 
note passes from the mortgagee, the mortgage does not pass with it, for 
such is not our opinion, inasmuch as the mortgage does follow the note. 
But what we say is that the mortgage, when it does pass, is acquired in 
the same condition that it was in before the mortgagee parted with his 
rights, if any, under, or to the same. We assert and affirm the propo- 
sition, that a mortgage, when assignable and assigned, cannot be trans- 
ferred to a third person, so as to give him any greater right than the 
mortgagee himself possessed. In so doing we are supported by justice, 
by law and jurisprudence. 

Schmidt vs. Frey, 8 Rob. 435; 5 N.S. 56; 5 An. 495; Bouligny vs. 
Fortier, 17 An. 121; 26 An. 376; 28 An. 855. 

In this case the evidence is conclusive that Mrs. Slocomb gave no 
consideration either for the note or for the mortgage which was a mere 
accessory to the principal obligation; that the notes had been issued, 
and the mortgage given to secure their payment, by a married woman, 
with the authority of her husband; that she has not received any con- 
sideration for the same, and derived no benefit from the issuing of the 
note and the giving of the mortgage. 
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Now, had Mrs. Slocomb never parted with the notes, which, the act 
says, were delivered to her as lender and as mortgagee, could she ever 
have, in case of non-payment at maturity, enforced payment by suit 
against Mrs. Urquhart, under the circumstances of this case? Assur- 
edly not. She being the original holder and mortgagee, Mrs. Urquhart 
could undoubtedly have successfully pleaded, not only want of con- 
sideration, but also, if the amount had been received by her, that it had 
not enured to her benefit. It would have been the bounden duty, as a 
condition precedent sine qué non, of Mrs. Slocomb, to have established 
affirmatively the consideration and the enurement to benefit denied. 
* She had, therefore, no legal right to enforce payment of the note, and, 
to that end, to foreclose the mortgage. It cannot be nor is it denied, 
that the note, being negotiable, and passing to a third innocent party in 
due course of business, the want of a right, on the part of Mrs. Slo- 
comb, to coerce payment of the note, merely as a negotiable instru- 
ment, could prove injurious or prejudicial to such third party, for such 
is not the law ; but the rule does not obtain as to the mortgage, which 
is not in its nature negotiable. The notes were, on their face, notes 
issued and secured by mortgage by a married woman, with the mere 
authorization of her husband, for this is not the case of a married 
woman empowered by the judge to borrow and mortgage, under the 
provisions of Arts, 126, 127 and 128 of the R.C.C. This was sufficient 
notice to any third party, and to the world, to provoke inquiry as to 
whether the notes were issued for consideration enuring to the benefit 
of the drawer. 5 An. 495; 4 R. 508; 6 An. 590; 26 An. 376; 28 An. 855; 
Toullier 2, 622; Troplong 2, 1447; Marcadé 5, 1450; Dig. L. 50, Tit. 17, 
L. 19. The act of mortgage is not a negotiable instrument, and, unlike 
the notes which it apparently secured, when assigned, was subject to 
all equities between the original parties. If the plaintiff claim under 
the act, he makes himself a party to it, and is affected by the notice 
which the act itself affords: that the drawer of the note and the mort- 
gageor had no right to incur the debt, utter the note and give the mort- 
gage, unless the amount enured to her benefit. If the plaintiff do not 
claim under the act, then he abandons his hypothecary action, is a 
stranger to it, and has no reason to complain if the mortgage be pro- 
nounced a nullity, as given to secure notes, which themselves have no 
legal existence, and cannot be enforced against the drawer. 

The plaintiff has, no doubt, realized this insuperable objection, for 
he does not so much contend that a mortgage existed, as that Mrs. Slo- 
comb is estopped, being now the owner of the property, and having en- 
dorsed the “mortgage” note, from denying the validity and existence of 
the mortgage claimed. 

The doctrine of estoppel, it is insisted, has never been carried to 
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that extent, nor, it is said, can it be, in this State under our peculiar sys- 
tem of laws relative to the rights and obligations of married women. 
21 An. 14, 476; 22 An. 369; 30 An. 53. 

Whether it be so or not, does not matter, as the plaintiff, claiming 
under the mortgage as privy to it by his own act, cannot ask its en- 
forcement without, under the exceptional features of this case, estab- 
lishing its validity, even against the defendant, who, under no circum- 
stance, can be considered to have, by her endorsement, warranted its 
validity, although she may have warranted that of the debt. 

When Mrs. Slocomb, as holder or bearer of the note and as mort- 
gagee, parted with the note and the mortgage, she transferred only 
those rights which she had to the mortgage, and no third person, how- 
ever innocent, can be heard to claim any greater rights. As Mrs. Slo- 
comb could not have enforced the mortgage consented, for the payment 
of the notes, her transferrees, whether original or subsequent, having 
acquired no greater rights than she herself had, cannot accomplish 
what she could not herself have done. 

In the act of purchase by Mrs. Slocomb of the property appar- 
ently mortgaged, it does not appear that she assumed payment of the 
notes and a reversion of the mortgage in favor of any holder of the 
note. Not only is the act not reticent on the subject, but it distinctly 
provides that the purchaser will be kept harmless, owing to the exist- 
ence of the apparent encumbrance. We, therefore, conclude that, even 
if Mrs. Slocomb were liable personally for the note sued on, that note 
is not secured by mortgage on the property in question. 

We do not wish to be understood, when deciding this case, on the 
validity of the mortgage in question, as saying, that where the holder 
of a note secured by mortgage, who was competent to bind himself by 
it, with or without consideration, parts with it, in the ordinary course of 
business, in favor of a third innocent party, such transferree’s rights to 
the mortgage would be contingent upon the validity of those of the 
original mortgagee, to the mortgage, for any cause, simulation or other, 
which could effectually prevent the mortgagee from enforcing the mort- 
gage. Suchis not the law. The doctrine which we maintain applies only 
to those cases in which the evidence of the obligation secured by mort- 
gage exhibits an illegal consideration, or puts the party legally upon 
the inquiry, whether the consideration expressed as received was or not 
so, and whether it did or not enure to the benefit of the party signing 
the instrument in person or by power, legal or conventional. 8 R. 435; 
17 An. 171; 26 An. 376; 28 An. 855. 

; II, 

The next question which arises is whether the defendant can be 

treated as a surety, and if not, whether she can be held as an endorser, 
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although the note sued on was not presented for payment at maturity, 
and was not protested. 

The views which we entertain as to the liability of Mrs. Slocomb, as 
an endorser, dispenses us from considering and determining her respon- 
sibility as a surety. 

II. 

If Mrs. Slocomb were not liable as a surety, she would be respon- _ 
sible as an endorser, although no demand of payment was made, no pro- 
test took place, and no notice was given to her. 

A review of the cases adjudicated and of the opinions of commenta- 
tors satisfies us that the contract of endorsement is a distinct and 
separate one, by which the holder of a note, having possession of it, 
transfers it by his signature on it, with warranty as to certain matters, 
and binds himself eventually to its payment. 

The endorser warrants the genuineness of the note, the competency 
of prior parties to bind themselves in their ostensible capacities, the 
validity of his own title to the note, the payment of the note at maturity, 
and in case of non-payment, when he has reasonable grounds valid in 
law to believe that it will be honored, he asserts his liability to pay the 
same. 

As an original proposition, it cannot be denied, nor is it, that usually 
an endorser cannot be held liable, in the absence of demand, protest 
and notice, as provided by law. Such is assuredly the rule, but is it in- 
flexible, is there no exception to it, does there exist no case in which the 
law admits excuses in justification of the absence of demand, protest 
and notice? A good deal has been written, and more said on the sub- 
ject, and now, for the first time in this State, does the question occur for 
solution. 

In the inquiry which we are about to institute, and the detérmina- 
tion which we are to make on this vital matter, we promise that we have 
allowed ourselves to be guided—as the mariner is by the polar star—by 
the wise maxim of the law, which we deem is entitled to full application 
in this case, that lex neminem cogit ad vana. However, before proceeding 
further, it is material that we should first settle the character of the en- 
dorsement of the defendant, or the note sued on. 

When that note came to the hands of Mrs. Slocomb, its appearance 
or complexion was that of the unconditional obligation, to pay money, 
of a married woman, to her own order, signed and endorsed by herself, 
with the authority of her husband, for value received. 

Tn this last particular, under the evidence in this case, it was false, 
as no consideration had passed to her forit. It was valueless, as to 
Mrs. Slocomb, who not having given any consideration, could not prove 
that any had enured to her benefit, and who, therefore, could not enforce 
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payment of it in case of resistance on the part of Mrs. Urquhart. It 
could acquire no value, for the same reason, in the hands of even inno- 
cent third persons, for they would likewise have been powerless to show 
consideration and enurement to her benefit. To acquire any legal and, 
besides, real value, the note or paper had to become the evidence 
of an indebtedness, other than that of Mrs. Urquhart, by the act of a 
party competent to bind himself by his mere volition, and who would be 
responsible in point of solvency. It was not until that act had been 
done that the note or paper could have been considered as the evidence 
of a debt which third persons could absolutely enforce. The endorse- 
ment of Mrs. Slocomb was necessary to give to the paper life and 
validity, as the evidence of a debt; but that endorsement could not, and 
did not quicken a vitality not previously existing even in embryo, for 
it was then altogether lifeless as to its maker, who was also the appa- 
rent payee. The endorsement vivified it as an original evidence of a 
new and distinct indebtedness, binding primarily and solely upon Mrs. 
Slocomb as the first, and under the circumstances, the only person com- 
petent to incur an obligation. The note so signed and endorsed by Mrs. 
Urquhart with her husband’s authority was not legally uttered, and was 
not binding upon her when it came to the hands of Mrs. Slocomb, nor 
had it been uttered when the latter endorsed it, as it was then in the 
possession of one who had not become the owner of it, who had given 
no consideration for it to the maker or to the mortgagee, and who could 
not enforce the payment of it. Even after it had been endorsed by Mrs. 
Slocomb, he himself could not, under any circumstance, have coerced 
payment of it, either against his wife or his mother-in-law, delivery toa 
person capable of enforcing payment being essential. Daniels on Neg. 
Inst., v. 1, pp. 56, 112; 2d. p. 540; 30 An. 89; 28 An. 358; 24 An. 36. 

Mrs. Slocomb never legally owned the note. She endorsed it, not to 
infuse life into it as an original obligation of Mrs. Urquhart, but for the 
sole purpose of enabling Mr. Urquhart to use it, with her valuable secu- 
rity, either by discounting it, or using it as a collateral guarantee, for 
the payment of some obligation of his. 

Under the circumstances of this exceptional case, the endorsement 
of Mrs. Slocomb must be viewed as being as well that of the payee as 
an original and independent contract, whereby she bound herself, pri- 
marily, to its payment. In either case would she be bound. Dealing 
with her then as with the original payee and endorser, let us consider 
whether she can set up, as a valid defense, want of demand, protest 
and notice, at maturity. 

There can be no doubt that in its technical sense, endorsement 
means: writing one’s name, with the intent to incur the liability of a 
party who warrants payment of the obligation, provided it be duly pre- 
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sented to the principal at maturity, and remain unpaid by him, and that 
these facts be seasonably signified to the endorser, the endorser affirm- 
ing and warranting that the original parties to the note were competent 
to bind themselves in their ostensible capacity, otherwise they would 
not be real parties to it. Therefore it is, that if the drawer, acceptor or 
maker be an infant, a lunatic, or a married woman unauthorized to act 
and not liable, the endorser’s affirmance or warranty is broken, and he 
can be sued, either upon the instrument itself, without proof of demand 
and notice, or for the recovery of the original consideration which has 
failed. When there is, in such a case, no principal party legally bound 
upon the note, both presentment and notice are superfluous, and caa, 
therefore, well be dispensed with. Hence, also, when the note is void 
between the drawer and payee, on account of an illegal consideration, 
the endorser may be held without any proof of demand and notice. 
When he endorses such note, the endorser warrants by the very act that 
the drawer is legally liable to pay it, and practices a deception for 
which he is responsible, knowing, as he necessarily must, that such is 
not the case. The holder, in the belief of its truth, might look only to 
the maker, and fail to take the necessary steps to charge the endorser, 
and if, when he becomes aware that the maker was not legally bound 
for it, he could not recover against the endorser—the latter would be 
protected by his own fraud, and the holder suffer by the confidence 
placed in him! ° 

So say, almost verbatim, the writers on negotiable instruments, and 
such is the jurisprudence on which the doctrine is based. 

Besides: The principal excuses to justify absence of demand, and 
consequently of protest and notice, can be classed under two distinct 
heads: Ist, the impossibility of a demand; 2d, the acts, words or posi- 
tion of a party, showing that he has abandoned the right, or was not en- 
titled to the demand, of the want of which he seeks to take ad- 
vantage. 

How far death, absence, insolvency, and other accidental circum- 
stances, may justify the absence of demand, protest and notice, because 
of the impossibility of making any, has been extensively considered and 

‘treated by authors, and expounded by jurisprudence, but, as the in- 
quiry is not presented in this case, we will not enter upon it. The ex- 
cuse for a want of demand being offered on a different ground, we will 
now proceed to consider its sufficiency. 

The payee may have waived demand, protest and notice, and in 
such a case he clearly could not plead the absence of such in bar to re- 
covery against him; but where he has made no such waiver, he is en- 
titled to the fulfillment of those formalities, provided he be in a position 
to require them, provided, by their non-fulfillment, he has been deprived 
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of rights which he otherwise would have enjoyed. The authorities are 
numerous to that effect. 

But in this case Mrs. Slocomb was not in a position to demand the 
observance of those ceremonies, and by their non-fulfillment shé has 
lost no right which she otherwise would have possessed, for, under no 
imaginable circumstance, was she entitled to any against Mrs. Ur- 
quhart. 

The reasons for this are obvious. She-had no right to put in circu- 
lation, as a valid obligation, a note which she knew was, as to her, rad- 
ically void, and which, under the evidence in this case, had been made 
to her knowledge by a married woman, not for her own benefit, but for 
the advantage of her husband, in derogation of a prohibitory law, and 
next, she knew that she could have no action against the maker, in case 
of non-payment, as that maker was under no obligation, legal or moral, 
to pay the same to her, and she was also aware that she had no reason- 
able ground, nay, no right whatever, to expect payment of it by her. 
The demand, protest and notice, had any taken place, could have con- 
ferred on her no right whatever against the drawer, and the absence or 
want of the same has taken none away from her. She has, therefore, no 
valid cause of complaint on account of their omission, and is amenable 
and chargeable for the debt pressed against her. 


This view of the case is in full accord with the jurisprudence, and 
consonant with the teachings of commentators on the subject, predica- 
ted as they are, on commercial usages and customs, long established 
and respected, both in England and in this country. 


We will not assume to quote particularly the authorities upon 
which we rely to justify our conclusions. We deem a collective refer- 
ence to the main ones sufficient, without mentioning specially the lan- 
guage used in any one case, as, in the course of this opinion, we have 
copiously made the sayings of others our own, with some modification 
to suit our views. Daniels on Neg. Inst., vol. 1, p. 536, vol. 11, 142, 
148, 32 1112, 1113; Parsons on Bills and Notes, vol. 1, 353; 449-445, 463, 
464, 532, 536 and note; 559, 560; Edwards on B. and N., 290, and the au- 
thorities substantially quoted in the notes. See, also, Copp vs. McDu- 
gall, 9 Mass. 1; Cundy vs. Marnott, 1 B. and A., 696; Farmers’ Bank vs. 
Vanmeter, 4 Randolph (Va.) 557, 558; Erum vs. Downs, 15 N. Y. 575; 
Dalrymple vs. Hillenbrand, 2 Hun. N. Y. 488; also authorities collected 
in H. D. 1, p. 178; Vo. Bills and Notes iv (d) (2) No. 3; 25 An. 477; 24 An. 
139; 19 An. 307. 

The judgment of the lower court was entirely in favor of plaintiff, 
recognizing the validity of the mortgage, allowing attorney’s fees under 
the act, for the prosecution of the suit for the payment of the note 
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sued on. It is erroneous, except so far as it allows the face of the note 
with the interest stipulated. 

It is, therefore, ordered, adjudged and decreed that the judgment of 
the lower court, so far as it allows plaintiff five thousand dollars with 
eight per cent interest per annum from February 8th, 1876, until paid, 
and costs of suit, be affirmed ; and that in all other respects, it be 
avoided and reversed. 

It is further ordered that as regards the claim of plaintiff to a mort- 
gage and attorney’s fees, plaintiff's petition be rejected with judgment in 
favor of the defendant. 

It is further ordered that the plaintiff pay the costs of the lower 
court, and that he and the defendant pay the costs of appeal, share 
alike, from the date of appeal. 








No. 8131. 


State oF LOUISIANA EX REL. McGEE, SNOWDEN & VIOLETT vs. JUDGES CouRT 
oF APPEALS, PARISH OF ORLEANS. 


This Court, under the supervisory power granted to it by Article 90 of the present Constitu- 
tion, and in the exercise of the original jurisdiction thereby vested upon it, can compel 
by Mandamus an inferior Court to try a case over which the latter has decided it has no 
jurisdiction, and which is not appealable to this Court. 

A case decided by the late Sixth District Court for the Parish of Orleans, in January, 1880, in 
which the demand was for less than $500, could not be appealed from to the Court of Ap- 
peals after the organization of the latter. In default of provisions in the Constitution of 
1879, for an Appeal under such circumstances, the judgment of the District Court was 
final. 


| for Writ of Mandamus. 





Kennard, Howe & Prentiss for the Relators. 


Moti & Kelly for the Respondents: 


First—The judgment of an inferior court upon any question which such court has jurisdic- 
tional competency to hear and determine, cannot be set aside by the Supreme Court by 
writ of mandamus. 

Second—The Court of Appeals for the parish of Orleans is competent to hear and determine 
questions concerning the extent of its jurisdiction; and from the final jungments of that 
Court upon such questions, no appeal lies to the Supreme Court, and a writ of mandamus 
can not be made to serve the purposes of an appeal. 

Third—The jurisdiction of the Sixth District Court of the parish of Orleans, from the date otf 
the adoption of the Constitution of 1879, to that of the entering into office of the Judges of 
the Civil District Court, for the parish of Orleans, on the first Monday of August, 1880, 
continued the same as it had been prior to the adoption of the Constitution of 1879, and 
was final in all cases, when the amount in dispute did not exceed $500. 
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The opinion of the Court was delivered by 

BermupeEz, C.J. This is an application for a mandamus. The rela- 
tors aver that a judgment for $480, rendered against them by the Sixth 
District Court, was signed on January 9th, 1880; that they have ap- 
pealed therefrom to the Court of Appeals for the parish of Orleans; but 
that said Court has refused to entertain jurisdiction of said cause, on 
the ground that no appeal in January, 1880, lay from said District 
Court to said Court of Appeals in such a case. They formulate the 
usual charges consequent upon unjust refusal, and pray that a manda- 
mus issue to compel the said Court to try and determine the cause on 
its merits. 

The respondents do not deny the facts set forth, but say that they 
have fully considered the cause, and that their judgment has become 
final, and, should the order prayed for be considered proper, under Ar- 
ticle 90 of the Constitution, the relief sought can only be, on a review of 
the judgment rendered, and that judgment avoided and annulled, anc 
another judgment rendered by the reviewing tribunal, to accord witb 
the law, as declared by said authority. They opposed to their argu- 
mentative return the elaborate reasons assigned by them in a given 
similar case, to justify the dismissal of the appeal in the case. 

The answer draws in question the power of this Court, in an unap- 
pealable case, to pass upon the propriety or impropriety of the refusal 
of a judge, or of judges of an inferior court, to try a suit when such re- 
fusal is based on the want of jurisdiction. The answer put at issue the 
correctness of the ruling, and inappropriately argues upon what should 
be the course to be pursued by this Court were the order sought consid - 
ered proper. 

It is not to be denied that, as a rule, to each court it appertains to 
decide questions of jurisdiction arising before it, and that its rulings re- 
main final, unless in appealable cases, where, if erroneous, they can be 
corrected by the appellate court. Such would, undoubtedly, be our de- 
cision but for Article 90 of the Constitution, which declares that this 
Court shall have control and general supervision over all inferior 
courts, and shall have power to issue writs of certiorari, prohibition, 
mandamus, quo warranto, and other remedial writs. 

We consider that we are vested, under that article, with the pow- 
ers, not of an appellate court, which can pass upon the merits of an ad- 
judicated suit, but of a supervisory court, which can ascertain the va- 
lidity of proceedings before inferior courts, determine whether such 
courts have exceeded the bounds of their jurisdiction, direct the judge 
or judges thereof to perform the duties of their office conformably to 
law, and which can issue other remedial process. C. P. 855, 845, 829, 

Rem. 149, 187. 
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It is important to note that such control and general supervision 
was never before delegated to any previous Supreme Court in this- 
State. The jurisprudence on the subject of the issuance of writs of 
mandamus and other remedial writs, particularly since 1845, when 
some constitutional change intervened, should not, therefore, be always. 
invoked as a guide to this Court in the exercise of such supervisory 
powers. 

One of the duties required by law of the judge or judges of a court 
is to determine, in the exercise of a sound discretion, what the cases are 
over which they have either an original or appellate jurisdiction. When 
they refuse to try such cases, because they consider that they have no. 
jurisdiction over them,-the litigant who insists upon a trial, is not, 
under the new organic law, left without a forum before which to com- 
plain and by which to be relieved on a proper showing. 

While the authorities are that in all matters resting within the 
jurisdiction of an inferior court, and upon which it has acted in an offi- 
cial capacity, a mandamus will not lie to review its proceedings or to 
revise its rulings; yet where the matters in question are clearly within 
the power of the inferior court, but it refuses to exercise its jurisdic- 
tion, or to entertain the proceedings, the writ will lie to compel the 
Court to act. Thus, where it is made the duty of an inferior court to 
entertain her appeals from justices of the peace, it has been held that a 
mandamus will lie for a refusal to perform the duty. High on Ex. Rem.,. 
2 150. 

A distinction is recognized between cases where it is sought by man- 
damus to control the decision of the inferior court upon the merits of a 
cause, and cases where it has refused to go into the merits of the ac- 
tion, upon an erroneous construction of some question of law or of 
practice, preliminary to the whole case. While the decision on the 
merits will not be controlled by mandamus, yet if the court has errone- 
ously decided some question of law or of practice, presented as a pre- 
liminary object, and upon such erroneous construction has refused to 
go into the merits of the case, a mandamus will lie to compel it to pro- 
ceed. High on Ex. Rem. 3151; 7 An. 126; 4 R. 227; 9 An. 14; 17 An. 252; 
20 An. 521; 30 An. 156. 

These principles clearly apply to cases in which the right of appeal 
would be thwarted, and where justice and reason require that some 
mode should exist of redressing a wrong or an abuse of any nature 
whatever, and where the power to enforce them is formally lodged in a 
court whieh has control and general supervision over all inferior courts.. 
C. P. 830, Const. 90; High on Ex. Rem. 186, 188; 2 An. 979; 3 An. 716; 8 
An, 92; 9 An. 250; 10 An. 420. 

If we could not review, on an application for a mandamus, the action. 
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of a court of last resort, declining jurisdiction over a case before it, 
what remedy would the complainant have, and what would be the in- 
stances on which this Court would have to exercise its supervisory 
powers, as relates to Courts of Appeals? To decline hearing and relief, 
on showing in proper cases, would be practically to write out of the 
Constitution the wholesome provisions contained in article 90. 

In two cases we have exercised that supervisory power, and have 
directed Courts of Appeals to try cases over which they had decided 
that they had no jurisdiction, and which we thought it was their duty 
to determine. 32 An. 774; and State ex rel. Harper vs. Judges, not yet 
reported, No. 8118, O. B. f. 

Considering that we can review the ruling of the Court of Appeals 
in the form submitted, we will now proceed to inquire into its correct- 

ness, 

. It is clear that the Constitution took effect after the proclamation 
of its adoption. Art. 262. When it went into operation all laws con- 
sistent with it were expressly continued in force, Art. 258; but all laws 
inconsistent with it were abrogated, except such as related to the duties 
of the several officers, executive, j .dicial and military, which were to 
remain in full vitality until the organization of the new government, 
and the entering into office of the new officers, to be appointed or 
elected under said government, and no lorger. Art. 259. 

The article was adopted, in order that no inconvenience would re- 
sult to the public service from the taking effect of the Constitution. 
The object was to bridge over the former government until the organi- 
zation of the new government by the induction into office of all its 
officers. The continuance was to be general, unless in exceptional cases 
specially provided for. To prevent the apprehended and otherwise 
unavoidable inconvenience, it was that the offices and officers in ex- 
istence were continued in esse, until the time came when the offices and 
officers, created by the Constitution, would supersede them. All the 
laws relative to those offices and officers were maintained in being until 
the happening of that event. No office, no officer was superseded; no 
law concerning either, even contrary to the Constitution, was to be by 
it abrogated until the organization of the new government had taken 
place. oS 

Thus it is, that all the courts created by or under the Constitution 
of 1868, and the judges thereof, as well as all the laws relative to them, 
were continued in force until the courts «created by the Constitution of 
1879 to supersede them were organized, and the judges thereof were 
inducted into office, and the laws relative to them became operative. 

The Supreme Court, created by the Constitution of 1868, with the 
justices composing it, was continued in esse until the first Monday of 
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April, 1880, when the Supreme Court, created by the Constitution of 
1879, with the justices compcsing it, and until then in posse, was organ- 
ized. All the laws, constitutional and statutory, in force at the adop- 
tion of the Constitution of 1879, except where it was expressly provided 
otherwise, were continued in existence, governing the old, until the or- 
ganization of the new court. It was, however, provided that all causes 
pending before the late Supreme Court were to be transferred to the 
Supreme Court created by the new Constitution, as soon as it would be 
organized, and the late Court was directed to transfer at once to the 
Court of Appeals, in and out of the parish of Orleans, all the causes 
coming within the latter’s jurisdiction. Arts. 129, 261. 


The case was the same with all the other courts, district, parish, 
and justices of the peace. The Parish Courts were to be blotted out of 
existence entirely. The system of District Courts was to disappear 
also. New District Courts were provided for, which were to supersede 
the Parish and the Districts Courts previously in existence. Their ter- 
ritorial jurisdiction was defined, and their powers were enlarged. They 
were given a probate jurisdiction, which they did not possess before, 
but their judgments were stripped of finality when in excess of two 
hundred dollars. There was also some provision relative to justices of 
the peace out of the parish of Orleans. As to those in that parish, they 
"were to cease to have any further existence, and were to be re- 
‘placed by the City Courts in civil matters. Such as entertained criminal 
‘jurisdiction, which could not be exercised by any other authority, were 
continued in existence. All the laws concerning the District Courts, the 
Parish Courts, the Justices’ Courts, and concerning the judges thereof, 
were likewise continued in force, until the courts created to replace 
them had been organized, and the judges thereof inducted into office; 
that is, on the first Monday of April, 1880, outside of the parish of Or- 
leans, and the first Monday of August, 1880, within the parish of Or- 
leans. 

State ex rel. Hernandez vs. Pardee, 32 An. p. 638. 

State ex rel. Cheevers vs. Duffel, 32 An. p. 649. 

State ex rel. Howard vs. Walsh, 32 An. p. 1234. 

State ex rel. Harper vs. Judges, 32 An. p. 1308. 

State ex rel. Cobb vs. Judges, 32 An., 774. 

State ex rel. Fredericks vs. Judge City Court, 33 An. ante p. 146. 


Not so was it, however, with the Courts of Appeal. They were cre- 
ated by the Constitution of 1879, and sprung into existence upon its 
adoption, although the judges who were to preside over them had not 
even been elected. They were to succeed no court. They were in 
being. The Constitution required the Supreme Court to transfer to 
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them at once all causes in which the matter in dispute would exceed 
five hundred, but not one thousand dollars, Art. 129, 261. They had no 
predecessors. Until the time of their respective organization, as already 
stated, until the induction into office of the judges who were to preside 
over them, their powers were dormant, and could not be exercised. 
They attached, however, at once to all cases which were transferable 
from the Supreme Court, but did not to cases in which five hundred 
dollars and less were involved, and which were pending before the Dis- 
trict Courts, and which were to be decided before the day fixed for their 
respective organization; for, under the provisions of articles 259 and 266, 
the District Courts continued to have over them the same jurisdiction 
which they had before the adoption of the Constitution, and could de- 
cide them finally, provided it were before the organization of the Courts 
of Appeal. : 

The right of appeal in cases before the District Courts to the Court 
of Appeals did not arise in that class of cases before the organization of 
the latter, and could not be exercised if the cases had been decided be- 
fore that organization, while it could be exercised in all cases in which 
the matter in dispute exceeded five but not one thousand dollars. 

As long, therefore, as the late District Courts continued in existence 
in the parish of Orleans, they were clothed with final jurisdiction in all 
cases up to five hundred dollars; and what judgments they rendered 
and signed in such cases, from the adoption of the Constitution of 1868, 
up to the first Monday of August, 1880, when the Court of Appeals for 
the parish of Orleans was organized, and its judges entered upon the 
discharge of their functions, were final and executory, and could not be 
reviewed by appeal. 

Why is it that the Convention did not provide that in all cases in- 
volving more than two hundred dollars, up to five hundred dollars in- 
ciusive, without interest, and pending at the adoption of the Constitution, 
or instituted thereafter and before the organization of the Court of Ap- 
peals, parties litigant would be entitled to an appeal to these courts, is 
a question on which we have no opinion to express. 

Our duty is to ascertain what the instrument contains, and when 
we have done so, to expound its contents. We are powerless to supply 
deficiencies. To do so would be to arrogate to ourselves powers of 
judicial legislation, which we have neither the desire nor the authority 
to do. 

It may well be that the members of that body never thought that 
by not providing in that manner, while they afforded redress to litigants 
in cases in which five hundred dollars plus a fraction, however incalcu- 
lable, were claimed, they denied relief to another class of litigants, in 
cases in which five hundred dollars minus a fraction, however insignifi- 
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cant, were asked. It may well be also that they did consider the con- 
sequences of the omission, and deemed it wiser not to make the pro- 
vision, as it would prove an innovation upon the condition of things. 
which the policy and object of the Constitution were to continue in 
statu quo, until the organization of the new government in its several 
departments. 

Considering, therefore, that the judgment declared upon by the re- 
lators was rendered by the late Sixth District Court, for the parish of 
Orleans, under a system of laws, which authorized it to adjudicate 
finally in such cases, and that it did so adjudicate finally in the case 
mentioned, and that the judges of the Court of Appeals, for the parish 
of Orleans, decided correctly in refusing to entertain jurisdiction over 
said case, and in striking it from their docket, 

It is ordered that the application for a mandamus be refused at the 
cost of the relators. 





No. 8094. 
STATE OF LOUISIANA VS. JACKSON BRUCE. 


Evidence is admissible of an offer to compromise made by the accused, and of the reply there- 
to from the prosecuting witness, when the accused was not induced by threats or promises 
to make the offer. 

The voluntary declaration made by the accused before the committing magistrate, is admis- 
sible against him on his trial for larceny. 


PPEAL trom the Ninth Judicial District Court, parish of Tensas. 
Hough, J. 


Hiram R. Steele, District Attorney, and J. C. Egan, Attorney 
General, for the State. 


Halsey & Newell, for Defendant and Appellant. 


The opinion of the Court was delivered by 

Topp, J. The defendant was convicted of larceny, sentenced to 
one year’s imprisonment at hard labor in the Penitentiary, and from 
this sentence has appealed. 

The errors assigned are presented in two bills of exceptions, as fol- 
lows: 

1. That the court a qua erred in admitting the testimony of one 
Wyatt Hawkins, the prosecuting witness, to the effect that the accused 
offered him (the witness) sixty dollars to compromise the matter and 
the rerly of the witness to such proposition. 

2. That the court erred in admitting in evidence the voluntary 
declaration of the accused, made before the committing magistrate. 
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First. It appears from the bill of exception on the first point, that 
the proposition to compromise was made by the accused to the witness. 
It is not shown nor charged that any threat was made or inducement 
offered to the accused by the witness or any one else to induce the pro- 
position for a compromise and the confession that might be implied. 
therefrom, but that the proposition was voluntarily made, and that the 
statement of the witness in relation thereto, which was also objected to, 
was a mere reply to the offer of the accused, and for this reason was 
admitted. 

The rule upon the subject of the admissibility of declarations of 
the accused, made with a view to a compromise, is thus laid down by 
Wharton: a 

“ Difficult questions may arise where there is reason to believe that 
the confession was made with the hope of compromise, or of obtaining 
a lighter sentence. To exclude such confessions arbitrarily, would ex- 
clude almost all confessions. To work an exclusion there must be shown 
a causal connection between an authoritative promise and the confession. 
If this be not shown, the confession is admissible.” 

We think this rule the correct one; and when we apply the rule to 
the testimony complained of, we discover that it was clearly admissible. 
So far from the offer of the accused to compromise being caused by 
any promise, it appears to have been made by the accused as an inde- 
pendent proposition, announced at the beginning of the conversation 
had with the witness, and before he had spoken to the accused on the 
subject. Nor do we see any objection to the admission of the reply 
made by the witness to the offer of the accused. It was properly al- 
lowed. 

Second. The objection to the admissibility of the voluntary state- 
ment of the accused, made before the committing magistrate, was, that 
the magistrate was not authorized to receive such declarations by the 
terms of article 1010 of the Revised Statutes, where the party stood 
charged with an offense that might subject him to capital punishment 
or imprisonment in the Penitentiary. 

By the article in question jurisdiction was conferred on justices of 
the peace, as committing magistrates, in certain cases, with authority to 
make a preliminary examination, as to the guilt of the party brought 
before them, and to summon and swear witnesses, and to receive the 
voluntary statement or declaration of the accused for that purpose. 
Article 126 of the Constitution of 1879 did not abrogate this statutory 
provision. On the contrary, it enlarged the authority of the justices of 
the peace as committing magistrates by extending their jurisdiction to 
all cases not capital and not necessarily punishable with imprisonment 
in the Penitentiary, which would embrace the case at bar. 
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We have not been assisted in our examination of this case by an 
oral argument or brief from the defendant’s counsel. We have, how- 
ever, diligently examined the record, and carefully considered every 
question pertaining to the regularity of the proceedings and the legal- 
ity of the sentence, and find no error therein. 

It is, therefore, ordered that the judgment and sentence appealed 
from be affirmed with costs. 

Levy, J., absent. 





No. 6654. 
HERMANN GRAF vs. SAMUEL FRIEDLANDER. 


Plaintiff, as lessee of a lot of ground, and Defendant as lessor of the same, agreed that the 
latter, at the expiration of the lease, would pay the former for buildings and improve- 
ments constructed by him on said lot of ground, a price to be determined by ‘‘two disin- 
terested persons, one to be chosen by each, etc." 

Held that such an agreement is the law of the case between the parties, and, in the absence 
of a charge of fraud against the so constituted experts, this Court will not disturb their 
finding. 


_— from the Sixth District Court, parish of Orleans. Rightor, 
J. 


Joseph P. Hornor and Francis W. Baker for Plaintiff and Appellee. 
C. F. Buck and Max Dinkelspeil for Defendant and Appellant. 
The opinion of the Court was delivered by 


Topp, J. Onthe 7th of March, 1871, plaintiff leased from the de- 
fendant certain vacant lots in New Orleans for the period of four years, 
at the rate of $1000 per annum, payable monthly. It was also stipu- 
lated in the same contract that the plaintiff should erect a house upon 
the premises, and upon the expiration of the lease the plaintiff could 
elect whether he would buy the lots from the defendant, or whether the 
defendant should take the building erected thereon; and the price to be 
paid by the one or the other, as the case might be, should be determined 
by “two disinterested persons ” (quoting the language of the contract), 
one to be chosen by each of the parties; and in case of disagreement, 
they to choose an umpire whose decision would be final. The term of 
the lease was extended by consent for another year. Upon the expira- 
tion of this extension the plaintiff elected that the defendant should 
take the building erected by the plaintiff upon the property under the 
provisions of the contract. 

Each party selected, what is termed in the proceedings, an expert to 
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determine the sum to be paid by the defendant; and they failing to 
agree, called in an umpire, who fixed the sum at $1661 37. This award, 
as it was termed, was signed by the experts and the umpire. The de- 
fendant being dissatisfied with this report, or award, as it is called, re- 
fused to pay the amount fixed therein, and this suit was brought against 
him to compel payment. 

The defendant answered, admitting substantially the facts as stated 
above, but claimed that he was entitled to certain credits which the ex- 
perts failed to consider, and that the experts had appraised the building 
too high, and such appraisement was made in the interest of the plain- 
tiff, and to his, defendant’s, prejudice. 

The case was tried before a jury who rendered a verdict in favor of 
the plaintiff for $1463 50, and from the judgment on this verdict, the 
defendant appealed. From the nature of the suit this Court is greatly 
restricted in its review of the pleadings, and evidence to be found in 
the record. 

The suit is not based on an award of arbitrators or amicable com- 
pounders appointed and qualified as prescribed by the articles of the 
Code upon the subject, nor was the award, as it is termed, and the pro- 
ceedings relating thereto, in strict accord with the provisions of law. 

The contract of these parties, however, was a law unto themselves. 
In that contract it was expressly stipulated that the amount to be paid 
by the defendant, in the event he took the house constructed on the 
leased premises, was to be determined in a certain way pointed out by 
the contract, namely, by the judgments and decision of the persons se- 
lected under the provisions of the instrument. By the terms of the 
instrument, the persons to be thus chosen for this purpose were clothed 
with full authority to fix and determine the matter to be submitted 
to them; and the contracting parties bound themselves expressly to 
abide by their decision. The persons, whether we call them arbitrators, 
amicable compounders, experts, or by whatever name selected as pro- 
vided by the agreement, did make a valuation of the property, and did 
report the amount of that valuation. In the absence of charges of 
fraud in making their award, the plaintiff and defendant, parties to the 
contract, are bound by it, as they declared they would be. It may not 
have been the best mode of settling the matter in dispute contemplated 
by the parties, but it was the one chosen by them, and they must abide 
by the result. The jury by their verdict corrected an error committed 
by these experts in making their estimate, an error of calculation, and 
which is mentioned in the answer of the defendant; and this correcticn 
is conceded by the plaintiff’s counsel to be a proper one. 

Under this view of the contract and the law governing it, we could 
not go into an examination of the voluminous evidence in the record, 
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admitted for a limited purpose, with a view of giving the effect to it 
urged by the defendant’s counsel. We were confined to a consideration 
of the contract between the parties, to which alone we must give effect. 
We cannot allow the additional interest claimed by the plaintiff; 
the experts did not allow it, and we cannot. 
The judgment of the lower court is, therefore, affirmed with costs, 


On APPLICATION FOR REHEARING. 


Topp, J. In our former decree no interest was allowed on the 
amount found to be due the plaintiff by the defendant. Further ex- 
amination has satisfied us that legal interest should be allowed from 
the 6th June, 1876, the date of the award of the experts, which fixed 
the amount of the defendant’s liability, at which time the debt became 
due. It is not necessary that the rehearing should be granted. 

It is, therefore, ordered that our former decree rendered herein be 
amended by allowing five per cent interest per annum on the amount 
thereof, from the 6th of June, 1876, until paid. 

Levy, J., absent. 








No. 6697. 


M. A. Soutnworts vs. B. J. FLANDERS ET AL. 


When the officers of a municipal corporation, clothed with legislative functions and having in 
the exercise thereof, legislative discretion, exceed their power, by error of judgment, in 
a contract with a party, who had the same means of information as themselves about their 
capacity to contract, and fell in the same error, —the said officers are not personally respon- 
sible to the other contracting party, for the non-performance of the contract. 

If an action lay in such a case against the municipal officers personally, it would be ez delicto 
and prescribed in one year. 


| from the Fifth District Court, parish of Orleans. Rogers, 
J. 





W. S. Benedict and Joseph P. Hornor for Plaintiff and Appellant: 


Public officers become personally responsible to third persons on contracts made for a city, 
when the city, retaining the advantages of the said contract, avoids payment through the 
said Officers, on plea of want of authority to make such contract. 


C. H. Breen for Defendants: 


It is apparently useful and not illegal for the City of New Orleans to contract for the record- 
ing of judgments. This is not changed by the fact that the liens arising from taxes are 
otherwise recorded. 

Administrators and Mayor of New Orleans cannot be held in damages for error of judgment in 
voting for or approving an ordinance. 
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For official acts in the apparent and presumed discharge of their duty, city officers are not 
personally responsible. 

He who voluntarily contracts with a city is bound to consider its powers, and cannot hold its 
officers for mutual error. 

It is the duty of the City Attorney to present all legal grounds of defense in suits against the 
City. The Mayor and Administrators cannot control or restrain him from so doing. 

Members of a City Council cannot be sued jointly or in solido for their votes on a question. 

For official acts there is no joint or solidary liability, unless conspiracy, malice or fraud be 
alleged. 

The responsibility of City Officers for acts ultra vires is prescribed by one year. 


J. W. Thomas and J. S. Whitaker on same side: 


Where an agent is duly constituted and names his principal and contracts in his name, the 
principal is responsible and not the agent. 

He who contracts to do one thing and does another and different thing without authority can- 
not recover on his contract, 

The recording of certified copies of tax judgments, when contracted for, requires a fulfillment 
according to its terms. 





The opinion of the Court was delivered by 

Topp, J. The petition in this case alleges in substance : 

That the defendants, who were the Mayor and Administrators of 
the City of New Orleans in the year 1872, are indebted to plaintiff in the 
sum of ten thousand dollars upon the following cause of action : 

That said defendants, in their official capacity, passed city ordi- 
nance No. 1630 in the following words : 

“ That the Recorder of Mortgages for the parish of Orleans is here- 
by authorized and directed to obtain, at his own expense, from the clerks 
of the District Courts, certified copies of all unrecorded and unexpired 
tax judgments in favor of the City of New Orleans against real estate, 
and similar judgments for the amount of ten dollars and upwards 
against personal property, and to record the same in the mortgage office 
according to law; provided that the whole cost of said certificates or 
copies of judgments and the recording thereof, shall not exceed seventy- 
five cents for each judgment, and provided that the amount contracted 
for, and appropriated hereby, shall not exceed ten thousand dollars.” 

Plaintiff was then the Recorder of Mortgages, and having accepted 
said contract, complied therewith at great expense, and is entitled to the 
compensation awarded by said contract. 

That the City of New Orleans having failed to pay, suit was instituted 
by petitioner,which resulted in a judgment in favor of defendant, reported 
in 25th An., p. 333. He further avers, that the defense urged by the City 
in the said suit, and upon which the said judgment was rendered by the 
Supreme Court, was that the said city had no right under the law to 
make said contract, and was not bound thereby, and that said defense 
was so urged by the same administrators, as representing the said city, 
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and that by reason of their acts, and of said judgment, they having ex- 
ceeded the authority granted to them by law, have rendered themselves 
personally liable to petitioner for the amount of said claim. 

The defendants excepted to this action on the following grounds: 

First. No cause of action, in this, that said ordinance No. 1630 was 
not held illegal by the Supreme Court, but on the contrary, that the work 
was not done in accordance with the ordinance. 

Second. That there is a misjoinder of parties, there being no alle- 
gation of fraud, conspiracy, combination or common design set forth in 
the petition. 

Third. That in event the court holds there is a cause of action, then 
it is one arising ex delicto, and the prescription of one year is pleaded. 

The court below for oral reasons maintained the exceptions and 
dismissed the suit, and plaintiff has taken this appeal. 

Upon an examination of the decision in the case referred to in the 
pleadings, entitled M. A. Southworth vs. City of New Orleans, 25 A. 333, 
we find that that decision was not based upon the illegality of the ordi- 
nance in question, as alleged in the petition. In relation to the acts of the 
plaintiff, purporting to have been performed under the ordinance, and 
for which compensation was claimed from the city, the court uses this 
language: “ Instead of procuring and recording, according to law, cer- 
tified copies of judgments, as directed in the foregoing ordinance, the 
plaintiff pursued the mode and followed the provisions in Section 12 of 
Act No. 73, above referred to. By said section a special mode was pro- 
vided for recording the taxes due the city, but the work was to be per- 
formed by the city officials and employees without any cost to the city.” 

A reference to Section 12 of the Act of 1872 mentioned, shows that 
it made no provision for the recording of tax judgments, as was required 
and provided for by the city ordinance under which the alleged services 
of the plaintiff werererndered. That section provided for the preparation, 
by the Administrator of Public Accounts, of registers of all taxes due 
and exigible, and to enable him to perform this work the Administrator 
of Finance, the Clerks, Civil Sheriff and all attorneys and ex-officers were 
required “to turn over to him for his temporary use all bills, accounts, 
writs and records in their hands,” and the Administrator of Accounts 
was then required to “enter, in duplicate, registers of all the necessary 
particulars and dates for recording and settlement of the accounts, in- 
cluding interest and costs incurred.” 

But even had the court decided that the ordinance in question was 
unauthorized by law, it would not necessarily follow that by passing 
such ordinance the officers made themselves personally liable. 

The general rule of law on this subject appears to be, that when offi- 
cers of a municipal corporation, clothed with legislative functions, involv- 
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ing a legislative discretion, make a mistake as to the extent of their 
powers, a mistake which was shared by the party with whom they con- 
tracted, having equal opportunities of information touching the powers 
delegated to such officers, and there is nothing in the proceeding look- 
ing to personal responsibility, the officers in such case are not personally 
liable. 

6 Cushing (Mass.) 56. 

2 Greenleaf (Maine), 14; Ib. 358. 

27 Conn. 385. 

11 Serg. & Rawle (Penn.) 126. 

1 Parsons on Contracts, 57. 

We see nothing in the allegations of the petition in this case to 
except it from this well recognized rule. 

There is nothing to show that the plaintiff was not fully informed, 
nor that he was designedly deceived by the acts or pretensions of the 
defendants; and finally, that he did not fully consent to the contract and 
thereby voluntarily contribute to his loss or damage, if any he has 
incurred. 

Volenti non fit injuria. 

There is still another reason why the action cannot be maintained. 
The prescription of one and three years is pleaded against it. 

Had the contract imposed by the ordinance been a legal one, the 
plaintiff could have sued the city on such contract at any time within ten 
years. The theory of the suit, however, is that there was no legal or 
valid contract with the city, but on the contrary, that the officers exceeded 
their powers and were thus guilty of an usurpation of authority ; and 
such usurpation was a wrongful act committed towards the plaintiff, 
from which wrongful act or tort the loss or damage complained of by 
him has resulted. 

This certainly constitues a quasi offense and a suit to recover the loss 
sustained thereby would be an action ex delicto, and as such prescribed 
by one year. 

The judgment appealed from is affirmed with costs. 

The Chief Justice recuses himself in this case, having been of counsel. 


13 
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No. 6709. 


Cuas. S. STHELE vs. SaraH M. MILLSPAUGH. 


‘The Appeal in this case was made returnable on the first Monday of November. A Rule was 
taken in the lower Court by Appellee to have the order of Appeal set aside for cause. 
Pending this Rule, Appellant filed the Transcript in this Court, in September, before the 
return day. In October, the Rule was made absolute and the order of Appeal set aside 
by the lower Court. Held that the Appeal comes to this Court without any order and 
should be dismissed. 


— from the Fourth District Court, parish of Orleans. Houston, 
J. 


Wm. Reed Mills for Defendant and Appellant. 
Chas. S. Rice for Plaintiff and Appellee. 


On Motion TO Dismiss. 


The opinion of the Court was delivered by 

Levy, J. The appellee moves to dismiss this appeal, for the rea- 
son, “that at the time of filing the transcript of appeal, to wit: on the 
11th of September, 1877 (though the return day of said appeal was fixed 
for the Ist Monday of November, 1877), there was a rule pending in the 
lower court for the dismissal of said appeal, which rule was on the —— 
day of , 1877, made absolute, and said appeal dismissed, from 
which judgment of dismissal no appeal has been taken, and that said 
cause is, therefore, improperly pending in this Court;” and appellee ex- 
hibits as part of this motion a duly certified copy of the judgment of 
‘said lower court dismissing the appeal. 

The transcript of appeal in this case was filed in this Court on the 
11th of September, 1877; the judgment of the lower court was signed 
on June 27th, 1877; a motion for appeal was made, and order therefor 
granted on the 28th of June, and an appeal bond filed on July 25th, 
1877 (within thirty days from the signing of judgment), within which time 
an appeal from judgments of divorce can be taken. The appeal was 
made returnable on the first Monday of November, 1877. A rule was 
taken on the defendant, appellant, and served on the 4th of August, 
1877, to show cause (for the reasons set forth) why the order of appeal 
‘should not be set aside and the appeal dismissed; the trial of this rule 
was, by consent of counsel, on the 7th of August, 1877, continued to the 
‘2d of October. In the meantime, before the return day fixed, the appel- 
lant filed the transcript of appeal pending the rule mentioned, and the 
original transcript does not show what action was had by the lower 
court. 

It is true this Court has appellate jurisdiction only, and is confined 
to a consideration of the matters of fact contained in the record. It be- 
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‘comes seized of jurisdiction when the appeal bond is given in con- 
‘formity with law, which continues until its final disposition of the case, 
or until it becomes divested by operation of law, or by legal effect of 
proceedings had in the lower court, as provided in the Code of Prac- 
tice. In such matter as acquiescence pleaded to have been given by 
the appellant, the Court would remand a case for ascertainment in the 
lower court of such fact, or of any other fact not shown in the record. 
Here the pendency of a rule to set aside the order of appeal is patent in 
the record, and during the continuance of that rule, with consent of ap- 
‘pellant, to a day agreed upon by her, and, before judgment was render- 
ed on the rule, the transcript was filed, aud our jurisdiction attached. 

The appellee files in this Court, with his motion to dismiss, a certi- 
‘fied copy of the judgment of the lower court, setting aside the appeal, 
from which judgment no appeal has been taken, and which, by lapse of 
‘time has become final, and is res adjudicata as to the parties. The ap- 
pellant did not choose to appeal from this judgment, adverse to her, and 
the appellee could not appeal, because it granted him fully what he had 
‘sought and prayed for. The duly certified copy of the judgment shows 
distinctly that the order was set aside by the lower court before the 
expiration of the time within which the appeal was returnable, and the 
appeal dismissed. To remand the case, for the purpose of ascertaining 
the fact that such judgment was rendered, would, to our minds, be su- 
pererogatory, and regarding this fact as being incontrovertibly estab- 
lished, we think this Court is, under the circumstances, properly 
divested of jurisdiction by a proceeding taken in due season in the 
lower court. The motion of appellee to dismiss is sustained, and it is 
ordered that the appeal herein be dismissed. 


s 
On APPLICATION FOR REHEARING. 


The opinion of the Court was delivered by 

Pocué, J. In this case appellant prayed for rehearing, and for ten 
‘days time to file grounds in support of his motion. The time expired on 
December 28, and no reasons have yet been assigned in support of the 
application. 

An examination of the recoad shows that on a rule taken by appel- 
lee, the order of appeal was annulled and set aside by the lower court, 
before the expiration of the delay for filing the transcript, for the reason 
of the insolvency of the security on the appeal bond. No appeal was 
taken from that decree, and it became final between the parties. The ap- 
peal, as it comes before us, is without an order of appeal, and we, there- 
fore, find no error in the decree dismissing the appeal. The rehearing 
is, therefore, refused. 
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No. 7833. 
W. S. BENEDICT ET AL., Executors, vs. THompson & TorJvsEN. 


A partnership between stevedores is not a commercial, but only an ordinary, partnership, and’ 
parties taking the promissory note of such a firm, doit at their peril, if the partner who 
issued the note, had no authority from his co-partner to do so. 


from the Fifth District Court, parish of Orleans. Rogers,. 
J. 


Chs. F. Hornor for Plaintiffs and Appellees. 
A, J. Lewis for Defendant and Appellant. 


The opinion of the Court was delivered by 

Pocut, J. Plaintiffs, testamentary executors of the estate of R. Y. 
Charmbury, seek to recover of defendants in solido the sum of $3400, 
amount of several promissory notes, dated January and February 1879, 
alleged to have been executed by defendants, composing together a 
commercial partnership. 

The defendants filed separate answers. 

Torjusen set up the plea of payment. 

Thompson filed a general denial, followed by a special denial of any 
partnership with Torjusen at the date of the notes, denying that he 
ever participated in, or in any manner authorized the execution of said 
notes, or that he had any knowledge of them, or was in any manner 
benefited by them. 

The judgment of the lower court condemned the defendants jointly, 
and Thompson alone appeals. , 

The important question to solve is whether there was any partner- 
ship or not. The evidence shows that the defendants were engaged in 
the business of loading and unloading vessels at the port of New Or- 
leans, a class of man commonly known as stevedores. 

If any partnership existed between them it was evidently an ordinary 
and not a commercial partnership. It has been held that architects and 
ship carpenters, when associated together, were ordinary partners. 2 An. 
623; 6 An. 423; 15 L. 152. 

It is clear that persons engaged in the pursuit of loading and un- 
loading vessels, cannot, when associated, be classed otherwise than 
ordinary partners. 

The evidence further shows that in the year 1874 the defendants 
had contracted a partnership as stevedores, under the name and style 
of Thompson & Torjusen, and that this partnership had lasted two 
years. 

After that time, the parties continued to work together, but the evi- 
dence is conflicting as to what were their relations from that time to the 
date of the execution of the notes in suit. 
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Only three witnesses testified in the case; and their testimony, when 
well analyzed and carefully weighed and compared, fails to satisfy us 
that the defendants were partners at the time of the execution of the 
notes. 

It is uncontested that Torjusen had no means, and that even during 
the partnership, from 1874 to 1876, all the funds and the tools necessary 
to the trade were furnished exclusively by Thompson. 

And we are satisfied that from the year 1876 to 1879 Torjusen was 
merely an employee of Thompson, and that for his compensation he re- 
ceived a share of the profits, but was not liable for losses, and that, 
therefore, there was no partnership, and that Thompson cannot be held 
liable for the loans which Torjusen made, or for the notes which he ex- 
ecuted, even if he used the former partnership’s name and style. We 
are satisfied that the funds borrowed were not used by Thompson per- 
sonally, nor for the use of his business, and that the loan was made and 
the notes executed without his knowledge, authority or consent. Tor- 
jusen himself, the only witness who affirms the existence of the partner- 
ship at the time of the execution of the notes, admits that some of the 
funds borrowed were used for his personal wants or enterprise. In fact, 
his testimony, even if not contradicted by the other witnesses, would 
fail to prove any partnership between Thompson and himself. 

Parties dealing with members of an ordinary partnership must be 
on their guard, as the right to use the partnership’s signature is not 
vested in any one partner unless specially conferred. It was, therefore, 
the duty of Charmbury, not only to inquire at his peril as to the con- 
tinued existence of the former partnership between the defendants, but 
also as to the authority under the contract of Torjusen to bind his part- 
ner. 5 M. 684; 1 L. 390; 1 R. 62. 

It is not shown that Charmbury had ever dealt with the old firm of 
‘Thompson & Torjusen, or had had any business transactions with 
Thompson. The first money loaned by him to Torjusen was in January, 
1878, more than a year after the dissolution of the firm. 

As plaintifis seek to hold the defendants as partners, it was incum- 
bent upon them to prove the alleged partnership, and as they failed to 
do so, they cannot recover from Thompson. 

It is, therefore, ordered, adjudged and decreed that the judgmert 
of the lower court be amended in so far as it condemns Thompson 
jointly with Torjusen; that plaintiffs’ demand be rejected at their costs 
as against Thompson, and that the judgment appealed from be affirmed 
in all other respects. 

The Chief Justice recuses himself, having been of counsel in the 
succession of Charmbury. 
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No. 7893. 
M. L. Byrne & Co. vs. THER CREDITORS, 








In default of proper evidence in the Record, to show the value of the services of the notary, of 
the Counsel of the syndic and of the Attorney of absent creditors, in the Estate of an Insol- 
vent, this Court will not disturb the judgment of the District Judge, which has fixed the 
respective amounts due fer such services. 

The syndic may, in behalf of the mass of creditors, question the validity of the claims set up- 
by certain creditors in opposition to his Account and Tableau of Distribution. 

The charge of undue preference may be made by opposition, in the concurso of creditors, and 
needs not necessarily be made by means of the revocatory action. 

The prescription of one year to the action in avoidance of a fraudulent confession of judgment, 
only begins to run from the time that knowledge of said confession is brought home to the 
party injured thereby. 

The rule of law in revocatory actions, that only such creditors can attack the validity of an 
act giving an undue preference, whose claims were in existence at the time of the illegal 
act, does not apply to a contest for the classification of claims in a concurso under insol- 
vent proceedings. 

The law does not prohibit a creditor, who pays an actual and effective value at the moment of 
the contract, from obtaining a privilege or security, because he has reasons to suspect the 
inability of his debtor to pay all his debts. 

Nor does the law forbid a creditor holding such security to obtain the privilege by seizure, 
provided for in Art. 722 of the Code of Practice. 
























— from the Sixth District Court, parish of Orleans. Rightor,. 
J. 








J. Bendernagel, notary, propria persona, Appellant. 


Albert Voorhies for Richardson & Magruder, counsel of the Provi- 
sional Syndic. 


Cotton & Levy for the Syndic, and Henry P. Dart for absent credi- 
tors : 
Pirst—A transfer of property, or attempt to give one creditor an undue advantage over the 

other creditors after the debtor has become insolvent, and before his declared insolvency, 
is a fraud on the other creditors, and void. 1M. 240; 3 M. 274; 4 M. 625; 4 M. 240; 10 
M. 704; 4N. 8.175; 2 La. 18; 4 La. 127; 10 An, 18; 23 An. 800. 

Second—A confession of judgment dates, as to third persons, from the time of filing same 
in court, and a judgment by consent or otherwise is of no binding force as to them until 
signed by the judge. 3M. 390; 5 N.S. 105, 320; 4 R. 52; 7 R. 51; 2 L. 323; 13 L. 496; 1 A,. 
206; 6 An.6; 3A. 35. 

Third—Consent judgments decide nothing; are only binding as such between the parties, and 
have not the effect of judgments regularly rendered contradictorily as regards third per-- 
gons. 3 An, 34; 12 An. 426; 6 An. 2; 4 An. 276; 2 An. 907; 27 An. 496; 29 An. 732. 

Carroll & Co. vs. Hamilton, 30 An. 522. 
Miche vs. Armat, 15 An. 225. 
Union Bank vs. Marin, 3 An. 35. 
Lecarpentier vs. Lecarpentier, 5 An. 499. 
urth—A confession of judgment given within three and twelve months preceding the de- 
clared insolvency of a debtor falls within the provisions of R. S. 1804, 1805, 1808 and C. C. 
1969, 1978, 1983, 1984, 1986, 1987, and is, therefore, null and void. And a judgment by 
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confession or otherwise inscribed against the debtor within TEN days preceding his failure 
is absolutely null and void as to other creditors. C. C. 3362; 1 M. 193-207; 3 M. 39; 4 M. 
264; 12 M. 666; 3 N.S. 381; 4 N.S. 369, 625; 7 R. 164; 9 Rob. 45; 14 An. 438. 

Fifth—A confession of judgment given by a debtor in insolvent circumstances, to the knowl- 
edge of the creditor, followed by execution thereon, gives no privilege se far as the other 
creditors are concerned. 4 La. 249; 10 L. 370; 5 N. S. 620; 5 Rob. 290; 10 An. 18, 

Sixth—The syndic is the representative of all the creditors, and, as such, has the right in 
conjunction with other creditors in concursus to resist a claim which he believes not 
legally due by the estate, or not entitled tu the privilege claimed. R. S. 1811. Nor is it 
necessary that a direct action be brought for the purpose of setting aside or annulling the 
privilege claimed ; creditors must establish their claims and rank in the concursus, where, 
in contemplation of law, they are all plaintiffs and defendants. 14 La. 250; 3 L. 533; 2R. 
541; 10 R. 474; 1 N. 8. 481; 3 L. 559; 9 L. 387; 2 An. 451; 4 An. 195; 14 An. 218; 4 N. S. 
632-40; 9 R. 45; 8 An. 371; 6 La. 83. 

Seventh—The order of court accepting a surrender is simply conclusive evidence of the debt- 
or’s failure ; but the provisions of the law in reference to preferences given by insolvent 
debtors apply to all persons who are unable to pay their debts; the condition at the time the 
preference is given being the test. 3 M. 364; 6 La. 83. 


E. Howard McCalebd for D. R. Carroll, Opponent and Appellant: 


First—The syndic of an insolvent cannot question the yalidity or rank of acreditor’s judgment 
on a final account and tableau of distribution. In a concurso each creditor acts for himself. 

Second—A revocatory action must be brought within one year after the contract complained 
of was entered into. In cases of insolvency, an alienation of mortgage made by the debtor 
within three months before his surrender cannot be annulled if the person in whose tavor 
such contract was made “ prove that he paid a valuable consideration at the time.” A 
judgment obtained more than ten days before the insolvent’s surrender, even by confession, 
has effect against the other creditors. 

Third—Creditors, not such at the time the contract complained of was entered into, cannot 
avail themselves of the revocatory action, nor can the syndic as their representative. 

Fourth—A judgment not attacked for fraud or collusion is prima facie evidence against third 
persons. 

Fifth—A confession made long anterior to the judgment rendered thereon, for a valuable cen- 
sideration, at a time not suspicious, must be respected. Consentjudgments are obligatory 
if made in good faith. A judicial mortgage results from such judgments, and so does 
“ the authority of the thing adjudged.” 

Sixth—A judgment creditor of an insolvent acquires a privilege upon the property seized, if 
such seizure was made previous to the debtor being declared a bankrupt—even though the 
judgment under which his seizure was made was obtained by confession. 

Seventh—Suspicion cannet invalidate a legal agreement where the evidence shows the good 
faith of the transaction. 


The opinion of the Court was delivered by 

Pocu£, J. The following appeals have been taken from the judg- 
ment of the District Court, amending and homologating the final account 
of the syndic in this cause. 

1st. By John Bendernagel, the notary public, who complains that 
the court erred in reducing the amount of three hundred dollars, allowed 
him by the syndic, to one hundred dollars. 

2d. By Richard F. Harrison and Joseph McElroy, receivers of 
the firms of Wallace, Cary & Co. and Wallace & Cary, who complain 
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of the dismissal of their opposition to the tableau, on an alleged claim 
of six thousand four hundred and fifteen dollars and twenty-five cents 
and interests ; which claim had been refused by the syndic. 

3d. By D.R. Carroll who, by opposition to the tableau, had claimed 
to be placed thereon as a privileged creditor for $12,703 09, subject to a 
credit of $900, and who complains of the judgment of the court, under 
which his claim was allowed, but classed as an ordinary, and not as 
a privileged claim. 

By an answer filed to the appeal, Richardson & Magruder, attorneys 
of the provisional syndic, pray for an amendment of the judgment, under 
which their claim for fees was reduced from five hundred to two hund- 
red and seventy-five dollars, and Henry P. Dart, attorney of absent 
creditors, also prays for an amendment of the judgment under which 
his fees were reduced from two hundred and fifty dollars to one hundred. 

First—As to the notary’s appeal, the record shows that, under orders 
of the District Court, he made an inventory of the property surren- 
dered by the bankrupts, and that he held a meeting of the creditors of 
the estate and that both duties were laborious and necessitated volumi- 
nous writings. With proper evidence before us, we would be justifiable in 
increasing the amount allowed him. We find in a brief which he files in 
his own behalf, a detailed bill of charges for the services which he ren- 
dered, but as this bill was not presented and acted upon by the lower 
court, it comes before us ina shape under which it cannot be considered. 
This court cannot entertain original evidence. And, besides, the labor was 
performed under the orders and supervision of the District Judge, and 
without proof to the contrary we must presume that he correctly appre- 
ciated the services of the notary, an: fixed a proper and reasonable com- 
pensation therefor, and we will not disturb that part of his judgment. 
For the same reasons we affirm those rulings in his judgment fixing the 
fees of Messrs. Richardson & Magruder, attorneys of the provisional 
syndic, and those of Henry P. Dart, attorney of absent creditors. 

As to the appeal taken by Harrison and McElroy, receivers, we have 
not been favored, by brief or argument of their counsel, with any reasons 
or authorities to justify the reversal of the judgment in this particular. 
We have read the evidence introduced in the lower court in support of 
their claims, and find it conflicting and doubtful. It failed to satisfy us 
that the amounts claimed were for debts incurred since the composition 
of the bankrupts, to be hereafter referred to. It was the duty of the 
opponents to prove their claim with legal authority ; this they have failed 
to do, and the judgment dismissing their opposition is therefore correct. 

The opposition of D. R. Carroll presents for our solution several 
questions which are not entirely free of difficulty, and on which the de- 
cisions of this Court are not all in perfect accord. 
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In his opposition to the syndic’s account, in which his claim had 
been entirely ignored or rejected, he alleges that he is the subrogee of 
Wallace & Cary to a confession of judgment for $12,703 19, made in 
their favor by M. L. Byrne & Co. on the 28th of November, 1878, as a 
security for money loaned to them by said Wallace & Cary, in July and 
November, 1878, and that as such transferee, he obtained judgment on 
said confession in the Fourth District Court of the parish of Orleans, on 
April 25th, 1879, and that on the next day he issued execution, under 
which the stock of goods of said M. L. Byrne & Co., situated in a store 
at No. 163 Canal street, was seized and was in the possession of the 
sheriff on the 10th of May, 1879, when his debtors made a voluntary 
surrender, under the insolvent laws of the State, of their property, which 
consisted mainly of said stock of goods. That under the order of the court 
staying his proceedings, the property, which had been seized under his 
execution, was transferred from the possession of the sheriff to that of 
the syndic, by whom it was sold under the order of the court, and the 
proceeds of which form the fund now in process of distribution by the 
syndic, in the final account presented by him, and now under discussion. 

He alleges a privilege on such proceeds, as a result of his seizure. 

His opposition was met by an answer of the syndic, who urged the 
nullity of his judgment, and charged that it was the result of a scheme 
concocted by Wallace & Cary and M. L. Byrne & Co. to defraud the 
latter’s creditors, and that said confession was made by the bankrupts 
without legal consideration, at a time suspicious, when they were notori- 
ously insolvent. 

And, secondly, he urged that if any consideration had passed for 
such confession, the said Wallace & Cary, well knowing the insolvency 
of M. L. Byrne & Co., had thus sought to obtain an undue and unjust 
preference over the other creditors of the latter. 

On the trial, Carroll objected to the admission of any evidence in 
support of the averments in the syndic’s answer to his opposition, on the 
grounds : 

Ist. That the syndicis without authority, after the filing of his final 
account, to plead in behalf of the creditors, and to question the validity 
of any claims set up by creditors. 

2d. That the attack on his claim, as an alleged undue preference, 
performed by an insolvent, cannot be made in this proceeding, but must 
be inaugurated by means of a direct revocatory action. 

3d. That such action could not then have been maintained, because 
more than one year had elapsed since the performance of the act com- 
plained of. 

4th. That the claims of the other creditors had accrued since the 
date of the act complained of. 
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Opponent quotes several authorities which bear him out in the de-- 
nial of the right of the syndic to plead in such a case in behalf of the 
estate and of the creditors, but the weight of authority preponderates 
in favor of the exercise of such right. He is the representative of the 
estate until discharged, and his duty requires that he should resist 
all claims which he suspects as unjust, fraudulent or otherwise defective. 
We cannot assent to the proposition that he is functus officio after the 
filing of his final account; for then, frequently, begins the struggle of vital 
importance to all the creditors to the fund in his custody; and the bona 
Jide creditors are entitled to his assistance in such a contest. Nor do we 
understand that in meeting such issues as alleged, undue preference 
conferred by the bankrupt, he should be confined to the direct revocatory 
action. 

When the issue is directly made, as in this case, the creditor cannot 
complain, as he then comes in the concurso, to assert his privilege, and he- 
must be ready then, if ever, to maintain his position. 

Both upon reason and authority, we hold that the issue was prop- 
erly made. 8 N.S. 532; 2 L, 28; 15 A. 582. 

The answer which assails the validity of opponent’s claim and judg- 
ment was filed on the 20th of January, 1880, and he urges that, as the 
confession of judgment in favor of Wallace & Cary had been made in 
November, 1878, more than one year had elapsed since the act was per- 
formed, and that, therefore, both syndic and creditors were debarred 
from the right of charging fraud or undue preference against the con- 
fession. 

A plain answer to this pretension is in the fact that the confession of 
judgment was not brought to the knowledge of either syndic or creditors, 
or indeed to any third parties before the 25th of April, 1879, from which 
event alone the time prescribed can, in reason or in law, be computed. 
The law can hold no one to impossibilities, which would be the very task 
imposed on a party if required to assail an act which has no existence as. 
to him. 

The right to plead in behalf of the estate and of the creditors being 
once recognized in the syndic, cannot be affected or modified by the 
nature, origin or the date of the claims of any creditor of the estate. 
The rule invoked by opponent is applicable to a direct revocatory action 
brought by a creditor, and not to a contest for the classification of claims 
in a concurso under insolvent proceedings. 15 A. 582. 

As it has now been demonstrated that the syndic had the right and 
authority to assail the validity of opponent’s alleged priority over other 
creditors in the manner and form and at the time that he presented that 
issue, we have no other obstacle in the way of an investigation of the 
confession, the judgment and the seizure which are held up by opponent. 

















NEW ORLEANS, FEBRUARY, 1881. 203: 


Byrne & Co. vs. Their Creditors. 








as the muniments of the privilege which he claims on the property of the- 
bankrupts. 

The record discloses the following facts as bearing on this point : 

In February, 1878, M. L. Byrne & Co. went into bankruptcy in the- 
U.S. District Court, and under the authority of the bankrupt laws, made 
a composition with their creditors, who accepted in full of their claims. 
twenty-five cents on the dollar, payable in three installments, whereof 
eight cents cash, and the balance by notes, maturing in July and Novem- 
ber of that year. 

At the maturity of the first installment notes, the debtors were un- 
able to meet the payment thereof, whereupon they applied to Wallace & 
Cary, with whom they had had for years very close business relations,. 
and secured from them the loan of money needed for such payment. On 
the maturity of the second. series of notes, which represented the 
third and last payment under the composition, they were in the same 
embarrassment as in July previous, owing to the complete stagnation of 
business in New Orleans, resulting from the memorable yellow fever 
scourge which devastated the city during that year ; and they again ap- 
plied for assistance to Wallace & Cary, who again came to their relief 
with the necessary funds. But as the same cause had also produced a 
depressing effect on the affairs of Wallace & Cary, they refused at the 
second call to assist M. L. Byrne & Co. without some security for the 
advances of funds made in both emergencies ; and the security agreed 
upon was a confession of judgment for $12,703 19, executed by M. L.. 
Byrne & Co., on November 28, 1878. 

In that transaction it was stipulated in substance that the amount 
confessed was to be paid by installments ranging from $333 33 to $500, 
due and exigible at graduated and fixed periods, covering a space of 
time, extending from February 13, 1879, to January 29, 1880. And it was. 
further stipulated that if default was madein the payment of any install- 
ment at the stipulated time, the whole amount confessed would thereby, 
and at once, become due and exigible. 

This security was transferred on the 3d of January, 1879, by Wallace 
& Cary to opponent, D. R. Carroll, for valuable consideration, as shown 
by his testimony and other evidence in the record. 

In fact, we don’t understand the validity of this transfer to be ques- 
tioned on appeal, and weshall treat opponent as entitled to all the rights. 
of Wallace & Cary, and liable to all the defenses which could be urged 
against his transferrers. 

After his acquisition, D. R. Carroll received, in sundry remittances,. 
an aggregate of nine hundred dollars from Byrne & Co. on account of 
his claim, and notwithstanding repeated defaults on their part to meet 
the stipulated installments, he continued to indulge them until the 25th 
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of April, 1879, when, under advice of Cary, one of his transferrers, 
of the impending storm gathering over the house of his debtors, he con- 
cluded to enforce the confession of judgment and to execute the judg- 
ment rendered thereon by seizing the property of his debtors. 

The mere statement of these facts contains a refutation of the charge 
advanced by the syndic, that the confession of judgment was obtained 


' without consideration, with a view to defraud creditors, or with a view 


to secure past indebtedness and to obtain an unjust or undue preference. 

The funds loaned were used for a legitimate, pressing and useful 
purpose, and prevented the debtors and their property from reverting 
back into bankruptcy, as a consequence of a failure on the part of 
Byrne & Co. to execute the terms of their composition. The confession is 
shown to have been subscribed on the 28th of November, 1878, more than 
three months previous to the surrender or declared insolvency, and is, 
therefore, not to be tested under the law, which strikes with nullity such 
acts performed within three months previous to the failure of the debtor. 
C. C. 3359. 

We cannot accept the interpretation suggested by the syndic, in which 
he construes this article as referring to actual insolvency. The law does 
not prohibit a creditor who pays a real and effective value at the moment 
of the contract from obtaining a privilege or security, because, forsooth, 
he has reasons to suspect the inability of his debtor to pay and satisfy all 
his debts. Nor does the law forbid a creditor holding such security 
from obtaining the privilege by seizure, provided for in Art. 722 of the 
‘Code of Practice. “Ifthe seizure created a privilege in those cases only 
in which the property of a debtor is sufficient to pay all his debts, the 
privilege would only attach in those cases in which it would be useless.” 
3 RB. 106 ; 7 Otto, 80. 

We understand the test of all these laws to be found in the declared 
insolvency of the debtor. And although the testimony on this point is 
somewhat conflicting, yet, after carefully weighing and considering all the 
statements bearing upon the transaction, it satisfies us beyond a rea- 
sonable doubt, that the transaction is free from any of the suspicions 
which are pointed out or suggested by the laws regulating contracts 
made by insolvent debtors immediately preceding their failure. 

The law watches their movements with a suspicion in the interest 
of creditors, who are so often injured and jeopardized by well concocted 
schemes between unscrupulous creditors and unfortunate and dishonest 


_ debtors. Tested under this vigorous rule, the conduct of these parties 


is not in contravention of any law, and their contract must, therefore, be 
enforced. 

It is, therefore, ordered, adjudged and decreed that the judgment 
of the lower court be amended in so far as it rejects the privilege 
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claimed by D. R. Carroll, which privilege is hereby recognized, to be 
paid as second to the costs incurred for the sale of the property surren- 
dered, and to law charges, and in preference over other creditors, and 
that in all other respects said judgment be affirmed; costs of this appeal 
to be paid by the syndic, by John Bendernagel and by Harrison and Mc- 
Elroy, ratably. 


On APPLICATION FOR REHEARING. 


Jno. Bendernagel, the notary public, H. P. Dart, attorney of absent 
creditors, and W. G. Vincent, syndic of the insolvent estate, have pre- 
sented an application for rehearing in this case. 

The earnestness with which they press their appeal for relief from our 
decree has induced us to carefully review the whole case, and to closely 
study our opinion, as well as the authorities of law which had guided 
our deliberations; and our conclusion is that our reasons have been sadly 
misunderstood in several instances by the applicants, who have honest- 
ly thought that they had discovered several inconsistencies in some of 
the positions assumed by us in the course of our reasoning in trying to 
unravel the difficulties of this intricate case. 

For instance, in reference to Bendernagel’s claim, we did not state, 
as he urges in his brief for rehearing, that he had failed to present the 
detailed bill of his services to the syndic, but our objection to consider- 
ing such evidence on appeal was that the record failed to show that the 
detailed bill contained in his brief had been presented to, or acted upon, 
by the lower court, and we reiterated the familiar rule of law under 
which an appellate court cannot consider original evidence. 

H. P. Dart complains of our refusal to amend the judgment of the 
lower court, so as to allow him a privilege on the assets of the estate, 
and invokes to his aid the provisions of Act No. 108 of 1857. But his 
rights are to be governed by section 1817 of the Revised Statutes, which 
as part of the insolvent law of the State, must determine the rights of 
all parties to the concurso, and specially provides that the fees of the at- 
torney of absent creditors “shall in no case be paid by the mass of 
creditors,” and “shall in no case exceed one hundred and fifty dollars.” 

In reference to the confession of judgment by M. L. Byrne & Co., we 
distinctly stated, and we now re-affirm, that, being an act under private 
signature, it could have no effect as to third parties until presented to, 
and authenticated by, a competent court. But we referred to the date of 
its execution, merely as a means of testing the intention of the parties 
at that time—as a means of testing the knowledge or the suspicion of 
Wallace & Cary of the state of insolvency of M. L. Byrne & Co., and of: 
ascertaining the object and the consideration of the confession. And our 
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conclusion, justified by the evidence, was that the confession of judg- 
ment was for the purpose of securing Wallace & Cary for funds advanced 
.at the time of the contract, and actually used for a legitimate purpose ; 
and that such a contract could not be invalidated, even if the creditors 
had reasons to suspect the insolvency of their debtor. 

Beyond this we gave no effect to the date of the execution of the 
-confession of judgment. Having thus concluded that it had been made 
in good faith, and was not tainted with fraud, or prompted by any mo- 
tive reprobated by law, we gave it effect, as operating a privilege in favor 
of Carroll, the bona fide holder of the same from the day of the seizure 
in execution of the judgment which resulted from the confession. 

We can discover no error in our decree,and must decline to disturb 
‘it. 

Rehearing refused. 








No. 8146. 


JoHN CHAFFE & Sons vs. Lisso & ScHEEN. 


Plaintiffs took an Attachment against Defendants and, for that purpose, furrished a bond of 
$60,000. 

To protect their surety on the bond, they put in his hands, on pledge, moneys and property 
to the amount of the bond. 

Defendants afterwards made a cessio bonorum to their creditors and a syndic was appointed. 

Plaintiffs proceeded by Rule against the syndic to have their Attachment bond cancelled, 
and against Robinson’s representatives to have the pledged money and property re- 
turned to them. 

The syndic consented to the Rule, but Robinson's representatives opposed it on legal 
grounds. 

Held that the syndic was the only party who could ever claim damages under the Attach- 
ment, and he being bound by his answer to the Rule, Robinson's representatives had no 
right to retain the pledge. 


PPEAL from the Tenth Judicial District Court, parish of Red River. 
Logan, J. 
Montfort S, Jones for Plaintiffs and Appellants. 


L. B. Watkins for Executors of Robinson, Appellees: 


First—This proceeding by rule is not a proper one in which to test the nullity of the bond, for 
the reason that all the creditors of Lisso & Scheen are not made parties—Christopher 
Chaffe, Jr., definitive syndic, only represents those who are legally bound by the cession. 

:Second—The attachment bond was made payable to the clerk of the District Court for the 
use of all parties in interest, or concerned, and is conditioned for the payment of all 
damages that shall be sustained by Lisso & Scheen or any other party interested ; and the 
cession of Lisso & Scheen did not destroy the right of action on the bond, but trans- 
ferred all right of action on it to the insolvency proceedings and coneurso, except so far as 
the non-resident creditors holding debts not affected thereby are concerned. 
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Third—That a trial of plaintiffs’ rule contradictorily with the definitive syndic and the ex- 
ecutors of the surety, in this collateral way, would not form res judicata, particularly 
with regard to non-resident creditors holding debts unaffected by the cession. 

Feurth—There is neither evidence nor pleading in the record on which the court could base 
@ judgment upon the quantum of damage vel non. 

Fifth—The recourse of those creditors of Lisso & Scheen, who are bound by the cession, 
upon Christopher Chaffe Jr’s bond as definitive syndic, for any failure to properly defend 
this cause, is not exclusive of other remedies. 

Sixth—The abandonment by the intervenors of all claim to damage on account of the illegal 
seizure of their property does not preclude like claims by other persons. 


The opinion of the Court was delivered by 


Topp,J. The plaintiffs proceeded by attachment against the defend- 
ants. G. W. Robinson was the surety on the attachment bond, which 
was for sixty thousand dollars. To save the said surety from loss the 
plaintiffs placed in his hands, or those of his agents, moneys, rights and 
credits to the amount of the bond. Subsequently to the issuance of 
the attachment, Lisso & Scheen, the defendants, made a surrender 
under the insolvent laws of the State, the property of the insolvents 
was taken possession of by asyndic duly appointed, and who proceeded 
to administer the estate. 

The plaintiffs actuated, doubtless, by a wish to recover possession 
of their property pledged to Robinson, their surety as stated, filed a 
rule, to which the syndic and the executors of Robinson, the surety— 
he having died since the commencement of tke attachment proceed- 
ing—and certain other persons who Had intervened, claiming some of 
the property attached, were made parties. The object of the rule being 
to have the attachment bond given by the plaintiffs cancelled by a 
judgment of the court. 

All these parties answered consenting to the cancellation of the 
bond, except the executors of Robinson’s estate. They opposed the 
application substantially on the ground that the actionable right of the 
creditors of Lisso & Scheen, the insolvents in the attachment bond 
executed by the plaintiffs, had not expired by limitation, and until all lia- 
bility on this bond had terminated, they were unwilling to surrender 
the securities in their hands, and should not be compelled to do so. 

There was judgment discharging the rule and refusing the applica- 
tion, and the plaintiffs have appealed. 

We have perused with great care and interest the very able briefs 
of counsel representing both parties, but do not think it necessary to 
consider all the various questions so ingeniously discussed by them. 
From the view we take of the case, the real question presented is easily 
solved by reference to a few simple provisions of law. 

The condition of an attachment bond is that the plaintiff “ will pay 
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all such damages as the defendant may recover against him in case it 
should be decided that the attachment wrongfully issued.” C. P. 245. 

The Act of 1871, No. 103, required that the bond provided by the 
terms of Act 245 to be made payable to the defendant in the suit, 
should be made payable to the clerk. If it enlarged ‘at all the scope of 
the bond, it enlarged it solely so as to embrace within its protection 
such third persons as might be directly injured by the writ by the 
wrongful seizure of their property under it. It gives no right to other 
creditors of the defendant to sue on the bond. 

If the attachment wrongfully issued, the defendant in the attach- 
ment might assign the bond and subrogate his assignee to his right to 
recover the damages the attachment may have caused him. But, be- 
fore any such right can be claimed, there must be an assignment of the 
bond, either conventional or resulting from the operation of law. 

The surrender of Lisso & Scheen, the defendants in the attachment 
suit, did operate as an assignment of all their rights in the bond, but 
only in favor of such creditors as accepted the surrender or were by 
law affected by it. The syndic of the insolvents legally represents all 
such creditors—those appearing and accepting the surrender, and those 
bound without any formal acceptance. This syndic, the legal repre- 
sentative of these creditors, has judicially acknowledged the justice of 
the plaintiffs’ demand for the cancellation of the bond, and consents 
thereto, and by such acknowledgment and consent these creditors are 
bound; or, if they have cause to complain of it, they must proceed 
against the syndic and his sureties. 

As to such class of creditors as have not accepted or acquiesced in 
the surrender, they can have no interest in any right or claim that 
accrues solely by virtue of this surrender, which they ignore or repudi- 
ate. They are not the assignees of this attachment bond, and are not 
subrogated to its benefits either conventionally or by operation of law 
and, therefore, can never exercise any right of action thereupon, and 
Robinson’s estate is in no danger of sustaining any loss from an action 
that can never legally be prosecuted. 

Again, when could any right of action arise against the plaintiffs on 
the bond in favor of the defendants or others? Not until it had been 
judicially determined that the attachment issued wrongfully. But un- 
der existing circumstances, and the condition of the proceedings, how 
could such judicial determination be procured? Lisso & Scheen could 
not procure it, having become insolvent, nor could their syndic, because 
‘he has renounced any right to do so by his answer in this case. Yet if 
it could be done, it must be done by the joint action of all the creditors 
of the insolvent, both those represented by the syndic, and those not 
represented by him, if there be any such. But it is plain to see that at 
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this stage of the proceedings, and after such judicial admissions and 
consent, the syndic would be precluded from taking such action, either 
singly or in conjunction with other creditors. Thus it may be perceived 
that any future suit on this bond is improbable, if not legally impossi- 
ble, and that no probability of any damage, or liability from such suit, 
even the most remote, exists. That sixty thousand dollars worth of 
property should remain tied up for an indefinite length of time, to await 
such mythical suit of the future, is too extravagant a proposition to be 
entertained. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed; and proceeding to 
render such judgment as should have been rendered by the lower 
court, it is ordered, adjudged and decreed that the rule in this case be 
made absolute, and the attachment bond executed in this case of John 
Chaffe & Sons vs. Lisso & Scheen, No. 231, on the docket of the Tenth 
District Court of Red River parish, be annulled and cancelled, the de- 
fendants in the rule to pay costs of the lower court, and the costs of 
this appeal to be paid by the executors of the estate of G. W. Robinson. 


Mr. Justice Levy recuses himself in this case, having been of 
counsel, 


NEUVILLE BIENVENU vs. Factors’ & TrapErs’ INSURANCE CoMPANY. JOHN 
A. Morris. 


On Motion To DIsmiss. 


A Motion to dismiss for incompleteness of the Transcript or any mere informality, must be 
made within three judicial days after the filing. 

When an Appeal is dismissed for failure of the Appellant to file the Transcript in time, it 
shall be considered as abandoned, and he shall not afterwards be allowed to renew it. 

A Curator ad hoc appointed to represent an absent defendant, has no right to abandon the 
Appeal taken by him. 

‘The terms Curator ad hoe, Attorney ad hoc and Advocate, when used with respect to an absent 
defendant, all equally indicate the person appointed by the Court to defend him, and no 
real distinction exists between them. 


The opinion of the Court was delivered by 


Marr, J. Appellee moves to dismiss on three grounds: 
ist. That the transcript is incomplete. 
2d. That a previous appeal taken by the attorney and curator ad 
hoc representing defendant, appellant, has been dismissed because of the 
failure to file the transcript in time. See the case reported, 28 An. 901, 
3d. That this previous appeal has been adopted by defendant, and 
14 
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made the basis of an injunction sued out by him to arrest the execution 
_ of a judgment in suit No. 27,061, of the Superior District Court. 

First. A motion to dismiss for incompleteness of the transcript, or 
any mere informality, must be made within three judicial days after the 
filing. Murray vs. Bacon,7 N. S. 271; Temple vs. Marshall, 11 An. 613. 

Second. It has been uniformly decided, since the adoption of the 
Code of Practice, that when an appeal is dismissed for failure of the 
appellant to file the transcript in time, “it shall be considered as aban- 
doned, and he shall not be aftewards allowed to renew it.” R.C. P. 
Art. 592; Rost vs. St. Frances Church, 5 N. S. 594; Champomier vs. 
Washington, 2 An. 723; Ducourneau vs. Levistones, 4 An. 30; Dwight 
vs. McMillen, 4 An. 350; Tarleton vs. Wofford, 15 An. 592; Succession of 
Andrews, 16 An. 340; Redmond vs. Mann, 24 An. 149. 

These authorities also show that the failure to file the transcript in 
time is not a mere informality; and that the objection may be made at 
any time. 

The counsel for appellant maintains that he was appointed attorney 
ad hoc, not curator ad hoc, as the law requires; that he appeared for 
and represented the defendant, and took the first appeal, under the im- 
pression that he had been regularly appointed curator ad hoc; and that 
appellant who has taken this appeal, propria persona, is not bound or 
precluded by anything that was done with respect to the first appeal. 

In the original petition appellant is described as “domiciled” in 
the State of New York, and as being absent; and there is a prayer for 
the appointment of a curator ad hoc to represent him. A citation was 
issued to be served on him; and the return was that he could not be 
found, after diligent search and inquiry, and that the sheriff was credibly 
informed that he had no domicile in the State, “and now resides in the 
State of New York.” 

There is an extract from the minutes of 6th November, purporting 
to be “ motion and order to appoint curator ad hoc torepresent Morris.” 
In drawing up the motion, which follows this caption, and which was 
made the order of the Court, the terms used are: “ Itis ordered that B. 
R. Forman, Esq., attorney and counselor at law, be appointed atiorney 
ad hoc, to represent the absent defendant,” etc. 

It also appears that there was charged on the Fee Docket “ notice to 
B. R. Forman, curator ad hoc;” and that this paper has been lost from 
the record, and cannot be found. The citation was addressed to “ Mr. 
B. BR. Forman, curator ad hoc;” and, together with a copy of the petition, 
was served on “B. R. Forman, curator ad hoc,in person,” on the 9th 
November, 1875. On this service, default was taken against the defend- 
ant, which recites that he, through his curator ad hoc, had failed to ap- 
pear, although duly cited. Three days after, on the 26th November, Mr. 





NEW ORLEANS, FEBRUARY, 1881. 





Bienvenu vs, Factors’ & Traders’ Insurance Company. 





Forman appeared, and had the default set aside, on suggesting that de- 
fendant “who is a citizen of New York,” will be present in the city 
about the 1st December, “and that his presence is material and neces- 
sary for this mover to properly appear and answer, and represent the 
rights of the said Morris.” 

On the 8th December, a default was again taken against defendant; 
and on the 10th December, “ on motion of B. R. Forman, appointed by 
. the Court curator ad hoc,” etc., this default was set aside, and he was 
allowed to answer; and on that day he filed an answer which begins: 
** Now comes B. R. Forman, appointed by the Court curator ad hoc,” etc. 
This answer, which occupies nearly six pages of the transcript, gives the 
details of the claim set up by Morris to the property in question, calls 
in a new party, and pleads a reconventional demand; and it is signed 
“*B. R. Forman, curator ad hoc.” 

Mr. Forman appeared as curator ad hoc, and represented defendant 
on the trial; and an extract from the minutes shows that, on the 20th 
December, when the case was taken under advisement, leave was 
granted to “ B. R. Forman, attorney and curator ad hoc of John A. Mor- 
ris, to file abrief.” Judgment was rendered on the 28th January, and 
on 2d February, Mr. Forman, curator ad hoc, etc., moved for a new trial; 
and as curator ad hoc he moved for and obtained an order of appeal. 
In the body of the appeal bond he is described as “Benjamin R. For- 
man, attorney and curator ad hoc representing John A. Morris;” and the 
bond purports to be signed by “Benjamin R. Forman, attorney and 
curator ad hoc representing John A. Morris.” 

We entertain no doubt of the legality and propriety of the appoint- 
ment of Mr. Forman as curator ad hoc. The prayer of the petition is 
that a curator ad hoc be appointed; and if the words “attorney ad hoc” 
were a misdescription, it would have been effectually cured by the 
prayer of the petition, and by the citation addressed to and served on 
Mr. Forman as curator ad hoc. When he appeared and had the first 
default set aside, he thereby accepted the appointment as curator ad 
hoc, he accepted it again when he had the second default set aside; and 
through all the stages of this proceeding, he appeared and represented 
defendant. 

The R. C. C. Art. 56 requires the judge to appoint a curator ad hoc 
to defend the absentee against whom suit is brought, if he is not other- 
wise represented; and the R. C. P. Art. 116, requires the plaintiff, who 
intends to institute suit against a person who is absent and not repre- 
sented, to demand that a curator ad hoc be named to defend the suit, 
Article 255, of the R. C. P., styles the person appointed to defend the 
absent defendant in an attachment, “advocate;” and article 294 calls 
the person appointed to defend the absent owner of property against 
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which proceeding in rem is taken to enforce a privilege, “ advocate.” 
Article 737, calls the person appointed to represent the absent mortga- 
geor in a proceeding via executiva, “ attorney;” and the Act of 1857, p. 84, 
which authorizes clerks of courts to appoint “curators ad hoc” and 
“attorneys ad hoc,” to represent absent defendants, calls them, in the 
succeeding section, without distinction, “ attorneys.” 

The words “advocate” and “attorney,” as used in these several 
articles of the C. P. and the Act of 1857, are translations of the word 
“avocat,” which was used in the original French text of the ©. P. 
Laudais defines avocat, “velui qui fait profession de défendre des 
causes en justice;” and Webster defines advocate, “ one who pleads the 
cause of another before any tribunal or judicial court.” 

In Louisiana, and in most of the States, except where some special 
quality or function is to be designated, the same person is called, in- 
differently, attorney, counselor, advocate; and the words “ attorney ad 
hoc,” “ curator ad hoc,” and «“ advocate,” when used with respect to an 
absent defendant, indicate the person named and appointed by the 
Court to defend him in the suit in which the appointment is made. 

We think the description of Mr. Forman in the body of the appeal 
bond, and in his signature to it as “ attorney and curator ad hoc, repre- 
senting John A. Morris,” was not intended to indicate a change in his 
relations to Morris; and that he was, throughout the proceeding, acting 
under the appointment of the Court, and not as the employed attorney 
and agent of Morris. 

The curator ad hoc, cited and appearing as such under the appoint- 
ment of the Court, binds the absent defefdant, within the sphere and 
scope of his duty and functions; but he has no power to waive or to 
abandon any of the rights of the defendant. If Mr. Forman had 
prosecuted the appeal which he took, Morris would have been bound by 
the decree rendered on the appeal. The appeal, which was suspensive, 
was dismissed because of the failure to file the transcript in time; and 
if Mr. Forman had been the employed attorney of Morris, his failure 
in this respect would, under article 594 of the C. P. and the authorities 
already cited, have been considered as an abandonment, if the appellant 
had not himself filed the transcript in time; and the appeal could not 
have been renewed; but as Mr. Forman was not the attorney, in the or- 
dinary sense of the word, but was sim ply attorney ad hoc, or curator 
ad hoc, as this description is designed to show, the defendant Morris 
cannot be considered as having abandoned his right of appeal; and al- 
though the right to appeal suspensively no longer existed, because of 
the lapse of time, Morris had the right to appeal devolutively, as he has 
done, in person. 

The motion to dismiss is, therefore, overruled. 
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ON THE MERITS. 


A. B. and C. are owners undividedly of lots of ground 1, 2 and 3. 

D. has a mortgage with the pact De non alienando on the one undivided third interest of C. 
in the three lots. 

A.B. and C. partition the three lots among themselves, and lot 3. is assigned to C. 

C. puts a mortgage upon said lot 3 of which he has become sole owner. E., the holder of this 
mortgage, forecloses it and buys in said lot 3 at sheriff's sale. 

D. takes a judgment against C., seizes and sells his one undivided third interest in the three 
lots and buys it in, ignoring the previous adjudication te E. 

D. then brings a partition suit against A. and B., averring their respective one undivided 
one-third interest in the three lots; and he, in the same suit, has E. cited, and prays for 
judgment against him decreéing he has no title to lot 3. 

In answer to the partition suit, A. and B. admit the title of D., as alleged by him. 

Held: that the pact De non alienando availed D. in executing his judgment against C., as well 
as if he had proceeded to foreclose his mortgage by executory process ; that D. had the 
right to cite E., in the partition suit, to defend the title he lay to lot3; that quoad E., 
the suit is petitory and he must establish his title; that quoad A. and B. the suit is for a 
partition and their title is averred by the plaintiff and needs not be established ; that the 
original extrajudicial partition between A. B. and C. did not affect the mortgages upon 
their respective undivided interests; that when C. gave a mortgage to E. upon lot 3, it 
only affected his one undivided third interest in said lot, and when E. foreclosed his 
mortgage and bought in, he only acquired that one undivided third interest, and only got 
a title defeasible by the pact De non alienando of D.: that E., therefore, has no title to 
lot 3. 


— from the Sixth District Court, parish of Orleans. Saucier, 
J. 


Chas. F. Claiborne for Plaintiff and Appellee: 

Any alienation or encumbrance of property mortgaged with the pact of non-alienation, is 
void and of no effect, as against the mortgagee. 

The third holder of such property is not a third possessor, nor entitled to the rights of one. 

The holder of a mortgage note secured with such a pact may proceed against the property 
and the mortgageor, without making party to his suit any third owner, either via executiva 
or via ordinaria, and just as if the property had not changed owners. 

A third owner can set up no defenses which the morgageor could not. 

The interpretation of laws are Vested Rights. 


Gibson, Hall & Montgomery for the Insurance Company, on 
same side: 

A mortgage with the pact de non alienando is not affected by the encumbrance or elienation of 
the property so mortgaged. 

The owner of property acquired with such a mortgage resting on it can set up no defenses 
that the person who granted the mortgage could not, and he is not a third possessor, nor 
entitled to his rights. 

Holders of notes secured by mortgage with the pact de non alienando, may disregard a third 
owner, and pursue the property and the person granting the mortgage, via executiva or 
via ordinaria. 

B. R. Forman for John A. Morris, Defendant and Appellant: 

First—Plaintiff (B) who alleges he is owner of only one-third of a property, has no legal 


interest to ask judicially a judgment decreeing that M has no title to the other two-thirds, 
and that they be given toC and D. C. P., 15. 
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Second—An action of partition against C and D cannot be cumulated with a petitory action 
against M. Mayor vs. Armant, 14 A. 181; Theurer vs. Schmidt, 10 A. 293. 

Third—aA petitory action is not a summary case, and cannot be fixed and tried as such. 

Fourth—Plaintiff, in petitory action, can only succeed on the strength of his own title and 
not by the weakness of that of his adversary. C. P. 44. 

DeArmas vs. New Orleans, 5 L. 183; 
Bailey vs. Percy, 44 L. 14; 
Landreaux vs. Foley, 13 An. 114; 
Hiestand vs. Forsyth, 12 An. 372; 
Carraby vs. LeBreton, 2 R. 242; 
Hart vs. Foley. 1 R. 380. 

Plaintiff has proved no title to any property: 

(a) Because in the judicial record offered in evidence to prove title, there is no answer, 
citation, nor return of same ; 
(b) Because a second fi. fa. could not legally issue while there was a first writ out par- 
tially executed and not returned. 
(c) No proces verbal nor deed of sale is in evidence. 

(d) A person in possession as owner, of a real property, cannot be legally divested by a 
sale under a writ against another person, without citation or notice to the former. 
Fifth—There is no evidence in the record of any title whatever in either Marchand or the 

Factors’ and Traders’ Ins. Co., and plaintiff's claim should be rejected, 

Sixth—If a material document offered in evidence is not in the record, the case should be 
remanded. Meyer vs. Dupree, 25 An. 216; Barrow vs. Landry, 12 An. 83; Lyons vs. 
Andrews, 5 An. 602; Agricultural Bank vs. Alexander, 1 An. 246; Evans vs. Murphy, 11 
R. 477; Porter vs. Dugat. 9 M. 121. 


The opinion of the Court was delivered by 


Pocué, J. Plaintiff brings this suit for the purpose of effecting a 
partition of three lots of ground and improvements, situated on Peters 
street, in this city, designated as lots Nos. 3, 4 and 6, and owned, as he 
alleges, in indivision and in equal shares, by himself, the Factors’ and 
Traders’ Insurance Company and Alfred Marchand. 

He alleges that John A. Morris sets up title to lot No. 6 by virtue 
of an adjudication made to him by the sheriff, but averring the nullity 
of that sale, he prays that Morris be decreed to have no title to said 
lot. 

For answer, the Insurance Company and Alfred Marchand recog- 
nized plaintiff’s title in indivision with them, as alleged, and joined in 
the prayer for partition. 

The judgment of the lower court recognized plaintiff, the Insurance 
Company and Alfred Marchand as the lawful, joint and undivided 
owners of the three lots of ground, and ordered a partition of the same,. 
as prayed for, allotting them as follows: 

Lot No. 3 to A. Marchand; Lot No. 4 to the Factors’ and Traders’ 
Insurance Company; Lot No. 6 to plaintiff, Neuville Bienvenu, and re- 
ferred the parties to a notary public to complete the details.of the par-- 
tition. 
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The judgment also decreed the pretensions of ownership urged by 
John A. Morris as unfounded, null and void. 

The Insurances Company and Alfred Marchand, being satisfied with 
that judgment, have not appealed, but John A. Morris, claiming to be 
the lawful owner of lot No. 6, has taken the present appeal. 


The important facts of this very complicated case are as follows: 

Up to April 26th, 1867, the three lots of ground herein sought to 
be partitioned were owned, in indivision and in equal shares, by Mrs. 
DeLassus, Miss Blanque and Louis Lalaurie. 


At that date the three joint owners proceeded, by notarial act, to 
effect a partition among themselves of the three lots, which were allot- 
ted as follows: 

Lot No. 3 to Mrs. DeLassus; Lot No. 4 to Miss Blanque; Lot No. 6 
to Louis Lalaurie. 

The act of partition contained a recital of the mortgages affecting 
the lots thus disposed of, in the name of each respective owner, who 
severally took the engagement to have the mortgages recorded against 
him cancelled within the shortest possible delay. 


From this statement it appeared that the undivided share of Miss 
Blanque was affected with a mortgage of $4000, dating from the 5th of 
September, 1865; the share of Mrs. DeLassus, with a mortgage of $1000, 
dating from the 1st of December, 1863, and another mortgage for $4013, 
dating from the 18th of September, 1866, and that of Louis Lalaurie, 
with two mortgages in favor of plaintiff, Bienvenu, one for $1000, dating 
from March 10, 1866, and the other for $2000, dating from the 23d of 
June, 1866. 

In 1875 the inortgage affecting Miss Blanque was foreclosed, under 
which the Factors’ and Traders’ Insurance Company became the owner 
of ber share of the property in question. 


On the 22d of June, 1871, Lalaurie, claiming to own the whole of 
lot 6, by effect of the act of partition of April, 1867, mortgaged it for 
$16,000, in foreclosure of which mortgage, in 1873, said lot No. 6 was 
adjudicated to John A. Morris. 

In May, 1874, plaintiff, Bienvenu, obtained a judgment against La- 
laurie for two thousand dollars, recognizing and enforcing his mortgage 
rights under the act of June 23, 1866, and, under a ji. fa. issued under 
his judgment, the share of Lalaurie, in lots 3, 4 and 6, was adjudicated 
to him in June, 1875. 

In January, 1873, by private sale, Alfred Marchand purchased lot 3 
from Mrs. DeLassus. 

Thus stood the property when this partition suit was instituted. 

In his answer, John A. Morris complains that this action is a peti- 
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tory action, and that plaintiff should be held to comply with the rules 
governing that action. 

The answer to this position is that, having purchased property ata 
sheriff's sale, under a second mortgage, Morris himself, in vindicating 
his title in these proceedings, occupies the position of a plaintiff in a 
petitory action, who must succeed on the strength of his title, and not 
on the weakness of his adversary’s. 

He also complains that the Insurance Company and Alfred Mar- 
chand have shown no titles to their respective lots. 

Their alleged co-owner, Bienvenu, who sues for a partition, is satis- 
fied with their titles. 

If Morris can claim any title at all in the premises, as resulting 
- from the foreclosure of the Lalaurie mortgage of June, 1871, he must 
_ rest his claim on the legality and binding effect of the act of partition of 
April, 1867, and in that case he has no concern to investigate or ascer- 
tain the ownership of either lot 3 or lot 4. 

If the partition of 1867 is null, then Lalaurie did not own lot No. 6, 
and his mortgage could, at most, affect but one-third of that lot, and, 
under that state of the case, Morris would have no more authority to 
look into the ecwnership of lots Nos. 3 and 4. 

He finally urges the want of title of plaintiff himself, by reason of 
the nullity of his judgment against Lalaurie, and by further reason of 
his having proceeded to seize and sell property in the possession of 
Morris as owner, without process against him. 

He urges as nullity of plaintiff's judgment that there was no an- 
swer, citation or return of service. While it is true that the record does 
not contain the citation or return in the suit, yet it does not appear that 
there was no citation or return; on the contrary, in ordering a default 
against Lalaurie, the judge says that the defendant had been duly cited, 
and in such a case the rule omnia rite acta, ete., must apply. 

Appellant further urges that plaintiff has failed to produce the 
sheriff's deed to him. But the record shows that it was offered in evi- 
dence by plaintiff's counsel, and the absence of the document from the 
transcript, even after the writ of certiorari, cannot be attributed to him. 
We find in the record the sheriff's return on the writ of ji. fa., showing 
his adjudication to plaintiff, and that is sufficient. 29 An. 270. In this 
connection we must dispose of appellant’s prayer in his brief, asking us 
to remand the cause, for the reason that several important documents 
offered in evidence below are now missing. We have already shown that 
appellant could not be heard to contest the titles of either the Insurance 
Company or Alfred Marchand to lots 3 and 4; their titles are admitted 
by plaintiff in suing them for partition, and we can, therefore, treat 
them as owners without viewing their titles, which appear from the 
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record to have been exhibited in the lower court, and are now missing 
in this most extraordinarily mutilated record. 

But as the transcript contains sufficient evidence to enable us to ad- 
judicate upon the issues presented in the case, and to do justice be- 
tween the parties, and the nature of the missing documents being such 
as to give no reasonable hope of recovering them, we fail to perceive 
the necessity or the wisdom of appellant’s suggestion, and we must, 
therefore, deny his prayer to that effect. 

In answer to a writ of certiorari, calling for these very documents, 

*the clerk answers that, after diligent search, he has been unable to find 
them; and we think that nothing could be gained by further delaying a 
decision of the cause. As we have stated above, if Morris has any 
rights to this property, he must derive them from the Lalaurie mort- 
gage of June, 1871, which itself depends upon the effect to be given to 
the extrajudicial partition of 1867; and upon the rights which Lalaurie 
may have acquired under that partition to mortgage, dispose of, or 
otherwise alienate the whole of lot No. 6, of which he previously owned 
but one undivided third. A proper solution of this problem, upon 
which the judgment of the lower court is painfully silent, will at once 
dispel all the difficulties of the case. 

Our jurisprudence is so well settled on the following points, that we 
shall deal with these propositions as axioms under our laws. 

ist. The mortgageor can perform no act which impairs the obliga- 
tion of his contract. 

2d. That the holder of a mortgage cannot be affected by any sub- 
sequent alienation or transfer of the property mortgaged to secure his 
debt, and if his mortgage contains the pact de non alienando, he can en- 
force his mortgage against the mortgageor without reference to the 
vendee of the latter, who has acquired no greater rights than the mort- 
gageor and cannot set up defenses which the latter could not. 2 N.S. 
83; 4 An. 324; 13 An. 241; 27 An. 207; 32 An. 808, and numerous other 
authorities therein quoted. 

3d. That an act of partition among co-owners of undivided prop- 
erty imports acts of alienation. 

By reference to the extrajudicial partition which Miss Blanque, 
Mrs. DeLassus and Lalaurie attempted to operate in the act of April, 
1867, itis shown that the undivided shares of all the owners were 
affected heavily with mortgages of anterior date. 

In allotting to Mrs. DeLassus lot No. 3, it could not be transferred 
free of the mortgages affecting it in the name of Miss Blanque or of 
Lalaurie, the same holds of each other lot. 

It follows, therefore, that the transfer of lot 6 to Lalaurie did not 
affect the rights of the creditors of Mrs. DeLassus and Miss Blanque. 
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For the same reason, no effect could follow the transfer of lot 4 to- 
Miss Blanque, as to the creditors of Mrs. DeLassus and Lalaurie, and 
the same consequence attached to the transfer of lot No. 3 as to the 
creditors of Lalaurie and Miss Blanque. 

It follows, therefore, that quoad these various mortgage creditors, 
any mortgage right granted by Lalaurie, in the act of June, 1871, was 
subordinate or second to the rights of said mortgage creditors on said 
. lot, and, therefore, to all intents and purposes, in so far as it could 
affect these mortgage creditors, the extrajudicial partition was inoper- 
ative, and by the mortgage of Lalaurie of June, 1871, and under the 
sale and adjudication made thereunder, John A. Morris acquired no 
rights or title to lot No. 6, which could, in the least, affect or impair 
the mortgage rights acquired by the pre-existing creditors of all three 
of the joint and undivided owners. 

Hence it follows that in 1875 the seizure of Miss Blanque’s undi- 
vided share in the three lots by the Factors’ and Traders’ Insurance 
Company embraced ore-third of lot 6, which passed under the sheriff’s 
adjudication to the Insurance Company, thus destroying at the same 
time Morris’ right of mortgage under the act of 1871, and his title under 
the adjudication of 1873 to that third of lot 6. 

The same result followed as to lots 3 and 4 by the seizure of Bien- 
venu under his judgment recognizing his $2000 mortgage. No seizure 
was made of the rights of Mrs. DeLassus, but under these two seizures 
such rights of ownership of lot 3, as she had acquired under the extra- 
judicial partition, were destroyed, as being secondary to the mortgage 
rights of the creditors of Lalaurie and Miss Blanque. If the considera- 
tion for which she had transferred her interest or share in lot 4 to Miss 
Blanque, and in lot 6 to Lalaurie, thus failed, it follows that the trans- 
fer was annulled, and she was, by operation of law, restored to her 
original position as owner of one undivided third of lots 3, 4 and 6; and 
we hold that this was the interest which passed to Alfred Marchand by 
the act of January 28, 1873. 

But appellant contends that Bienvenu having taken a judgment 
against Lalaurie, and having issued a ji. fa. under his judgment, could 
not, in law, proceed against appellant’s property without process 
against him. 

It is not disputed that by proceeding via executiva the holder of a 
mortgage containing the pact de non alienando can ignore any subse- 
quent alienation of his mortgageor, and follow the property in any 
hands without notice to the subsequent vendee or possessor. 

And it therefore appears that we are called upon to recognize a 
difference as to the mortgage rights of the plaintiff between the two 
modes of proceeding. But such a difference does not exist either in 
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logic, reason or law, and we cannot sanction the doctrine. The holder 
of a mortgage importing a confession of judgment is authorized by law 
to proceed by executory process against his debtor’s property, and we: 
cannot see how any of his mortgage rights can be restricted by a judg- 
ment of a competent court condemning his debtor personally to pay 
him the amount of the debt, and recognizing his mortgage rights. We 
understand, on the contrary, that by such a judgment the rights of the: 
mortgagee are enlarged, instead of being curtailed or abridged. 

Under his mortgage the creditor is confined in his seizure to the- 
property mortgaged in his favor. Butif his claim has ripened into a 
judgment, he can seize, besides the mortgaged property, if it be not 
sufficient to satisfy his demand, any other property belonging to his 
debtor. 

We are at a loss, therefore, to perceive any strength in the position 
that a creditor, proceeding via ordinaria, is debarred from following the 
property of his mortgageor in the hands of any vendee, and without 
process against such vendee. 

It follows, therefore, that the Bienvenu seizure and purchase had 
for effect to destroy the title of Morris to the third of lot No. 6, and that 
the property was owned, as alleged, in indivision and in equal shares, 
by plaintiff, Alfred Marchand, and the Factors’ and Traders’ Insurance 
Company, and that the judgment of the lower court is correct. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be affirmed at appellant’s costs. 

Justice Levy takes no part in this decision. 


On APPLICATION FOR REHEARING. 


The opinion of the Court was delivered by 

Fenner, J. After an attentive examination of the grounds assigned 
for a rehearing in this cause, we think no end of justice could be sub- 
served by granting the same. 

The only substantial controversy in the case is whether plaintiff or 
John A. Morris is the owner of the interest in this property which 
originally belonged to Louis Lalaurie. 

If plaintiff owns the whole interest which belonged to Lalaurie, it 
is evident that Morris can own no interest, because he derives nothing 
except through Lalaurie. 

The case was not affected by the conventional change in the par- 
ticular property representing Lalaurie’s interest, under the partition of 
1867. That convention was conditioned upon his (Lalaurie’s) and his co- 
contractor’s removing the encumbrances with which their respective un- 
divided interests were burdened. 
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The judicial enforcement of plaintiffs mortgage on Lalaurie’s un- 
divided interest in the whole property and the sale thereof, operated a 
breach of the condition, which ipso facto destroyed the partition of 
1867, and left Lalaurie and his assignees, voluntary or forced, no in- 
terest whatever in the property. 

As between the plaintiff and Morris the action is petitory in its 
character so far as concerns the one-third interest of lot No. 6 of which 
plaintiff claims the title against Morris in possession. To this extent 
plaintiff was necessarily bound to establish his title, and for the reasons 
stated in the original opinion, we think he has conclusively done so, and 
that the objections urged against the sufficiency of that proof are not 
sound. But as plaintiff ina partition suit he had the unquestioned right 
to summon all claiming to be holders of rights in indivision with him, 
and to have the Court determine their respective claims and titles, in 
order that he might have his partition contradictorily with the proper 
parties. This did not make the co-defendants of Morris plaintiffs in a 
petitory action against Morris. It simply required all parties to come 
forward and set up their respective titles. 

The record clearly establishes that Morris has no title whatever. 

The remaining undivided interests belong either to Mrs. DeLassus 
and Miss Blanque, or to their assignees. 

The Insurance Company and Marchand claim to be such assignees— 
the plaintiff admits them to be—the Court, upon evidence which, though 
absent from this record, was before the judge, decides them to be. It 
is a question in which Morris has no interest. The important evidence 
missing from the transcript affects this question, and no other. 

Morris is not entitled to have the cause remanded on that account, 
and could derive no benefit thereby. 

Rehearing refused. 


No. 6812. 


Henry T. LAw.er vs. ALEXANDER LEvy. 


Plaintiff discloses no cause of action in a suit for damages on account of a malicious prosecu- 
tion, when he does not aver the termination of the prosecution. 


° from the Sixth District Court, parish of Orleans. Rightor, 
J. 


J. O. Nixon, Jr., for Plaintiff and Appellant. 
D. C. & L. L. Labatt for Defendant and Appellee. 


The opinion of the Court was delivered by 
Pocué, J. Plaintiff sues for twenty thousand dollars as damages for 
an alleged malicious prosecution. 
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He complains that in a suit entitled Alexander Levy vs. Flash, 
Lewis & Co. and himself, he was charged by defendant with a conspiracy 
with said Flash, Lewis & Co. in illegally depriving defendant of certain 
letters and a package of gold and certain drafts, consigned to him by one 
of his debtors, through a common carrier, owned and controlled by 
plaintiff. 

He has appealed from the judgment of the lower court dismissing 
his suit on an exception of no cause of action. 

Defendant urges that plaintiffs petition is fatally defective, in failing 
to aver that the aileged malicious prosecution against him had been ter- 
minated; and we think that the District Judge correctly sustained those 
views. 

It has been frequently held by the courts that, in a suit for malicious 
prosecution, the plaintiff must prove: 

1st. That he has been prosecuted by the defendant, either crimi- 
nally or in a civil suit, and that the prosecution is at an end. 

2d. That it was instituted maliciously and without probable cause. 

3d. That he had thereby sustained damages. 12 A. 333; 15 A. 421; 
16 A. 1. 

It is elementary that, having failed to allege the termination of the 
alleged malicious prosecution, he could not be allowed to prove it on 
trial, and that his petition, therefore, lacked an essential averment, in 
default of which it disclosed no cause of action. 

And, besides, the want of probable cause for the prosecution insti- 
tuted by Levy, is an issue which must be disposed of in the original 
suit, upon the final disposition of which the right to claim damages by 
plaintiff in this suit essentially and exclusively depends. 

But plaintiff contends that the District Judge should have allowed 
him to amend his petition, so as to include the missing averment. It 
does not appear that he offered to amend, or called upon the judge to 
exercise his legal discretion in this respect. 

Plaintiff next contends that, under the allegation of the publication 
in the public journals of the City of New Orleans, of the petition filed 
against him, at the instance of the defendant, he has presented a clear 
cause of action. 

We answer, that if the petition was not characterized by malice, and 
was based on probable cause, the publication of the same was not mali- 
cious, and could give no ground for an action in damages. And, further, 
that the determination of such act depended upon the final decision of 
the suit, in anticipation of which no action could be maintained on the 
ground set forth. 

If the suit was justifiable in law, the fact of communicating knowl- 
edge thereof to the public, could certainly not be construed as malice on 
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the part of the plaintiff in the suit ; the injury which might result to his 
opponent being the legitimate consequence of his own acts, and no 
damages could be claimed of him for publishing a petition and pleadings, 
justified by the wrongs inflicted on him, under the evidence. 

As all the issues under which plaintiff in this case could alone base 
his right to damages must first be passed upon and adjudicated in the 
original suit, and as plaintiff fails to inform the Court whether or not, or 
how these issues have been disposed of, his petition is fatally defective, 
and defendant’s exception was properly maintained. 

The judgment of the lower court is, therefore, affirmed with costs. 








No. 8111. 
Wma. C. HARRISON ET AL. vs. Crty oF NEW ORLEANS ET AL. 


An Injunction does not lie to restrain a municipal Corporation from passing an Ordinance. 
‘The Petition of Plaintiff applying for the Injunction discloses no cause of action. 


- from the Civil District Court, parish of Orleans, Tissot, 
J. 


W. S. Benedict for Plaintiffs and Appellants. 
Kennard, Howe & Prentiss for the Railway Company, Defendant 


and Appellee: 


First—It is elementary that no action lies to enjoin the mere passage of an ordinance by a mu- 
nicipal corporation. Such an ordinance can do noinjury, in a legal sense, much less any 
irreparable injury. 

‘Second—The petition at bar present a case where the plaintiffs are undertaking illegally to 
interfere with municipal legislation and administration in a matter peculiarly within the 
province ot the City Council, under the powers delegated to it by the Legislature of 
the State. A railway is an improved public highway. Jones on Railroad Securities, sec- 
tions 99, 159, 227, 228, and cases cited; 30 An. 987; 19 Wall. 666. The law gives the de- 
fendant company the right to pass through streets. Acts 1876, p. 31. The question as to 
methods under this grant, if any further consent be required, rests with the Common 
Council. The streets are public things, the title being in the public, or in the city for pub- 
lic use. 4 Martin, 97; 1 An. 128; Dillon Munc. Corp., sections 514, 555, 556; 13 La. 326. 
And the right of the Legislature and the city to prescribe methods of using the streets, 
whether by floats, timber-wheels, processions, funerals, or cars is undoubted. 26 An. 529 ; 
Dillon, sections 555, 556, and notes ; 21 Pa, State, 169. 


C. F. Buck, City Attorney, on same side. 


The opinion of the Court was delivered by 

Topp, J. The plaintiff sued out an injunction against the Mayor and 
Administrators of the City of New Orleans and Common Council thereof 
to restrain them from passing or voting upon any ordinance “ concerning 
the right of way to the New Orleans Pacific Railroad Company, or any 
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company, to lay or erect tracks upon Thalia street, from Claiborne street 
to the levee, or authorizing said tracks to be laid in said streets. 

The defendants excepted, on the ground that the petition disclosed 
no cause of action, which exception was sustained, the suit dismissed 
and injunction dissolved. 

From this judgment the plaintiffs have appealed. 

The judgment of the Court a qua is correct. 

In a recent case, decided by this Court, Slaughterhouse Co. vs. Police 
Jury of Jefferson, Opinion Book 53, folio 546, we held, that no injunction 
would lie to restrain a municipal corporation from passing or voting 
on any ordinance. In fact, this principle is elementary. Municipal 
corporations are clothed with legislative power, to be exercised accord- 
ing to their discretion, with reference to all subjects pertaining to their 
administrative functions. To allow them to be impeded or restrained 
in the exercise of these powers, at the will or caprice of any one who 
may believe that such or such act or ordinance might prove injurious to 
him, would interfere seriously with and completely disarrange the ad- 
ministration of the government of a city or other municipal corporation. 

Besides, injunctions are designed or intended to prevent actual or 
impending injuries, and prohibit acts from which such injury, loss or 
damage must inevitably result. 

In this case non constat that the city will ever pass the apprehended 
ordinance. If it is passed, non constat that the railroad company, or 
companies, will ever accept its terms, or exercise the privilege or fran- 
chise granted. 

The mere voting on or passing the ordinance in question cannot per 
se do the plaintiff any possible injury. It will be time enough to com- 
plain, if it be a subject for complaint, when steps are taken, or a begin- 
ning made, to put the ordinance into actual execution. 

The judgment appealed from is affirmed with costs. 


No. 8114. 


SraTE oF LOUISIANA EX REL. JOHN C. Bacu vs. RECORDER OF CONVEYANCES, 


The Register of Conveyances of the Parish of Orleans is by law bound to furnish to the Board 
of Assessors a monthly statement and certificate of all conveyances recorded in his office, 
without requiring stamps or making any charge therefor. 


ee from the Civil District Court, parish of Orleans. Houston, 
J. 


C. F. Buck and Wynne Rogers for the Relator, Appellee. 
L. Arnauld, Register of Conveyances, Respondent and Appellant, 
propria persona. 
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The opinion of the Court was delivered by 

Levy, J. The Board of Assessors of the State of Louisiana and 
parish of Orleans applied for and obtained a writ of mandamus, com- 
pelling L. Arnauld as Register of Conveyances for the parish of Orleans 
to furnish relators with a weekly statement and certificate of all convey- 
ances and transfers of property and real rights recorded in the books of 
his office, or show cause to the contrary. 

The defendant, the Recorder of Conveyances, for answer to relator’s 
petition alleges, “that, under Art. 146 of the Constitution of 1879 and Act 
136 of the General Assembly of 1880, he cannot legally comply with the 
demands of relators. That the said constitution and law inhibit him 
from issuing any copy or certificate without the required stamps are 
affixed thereto and appropriate the funds arising from said stamps to a 
special purpose which the Legislature or courts cannot divert therefrom.” 

On trial the mandamus was made peremptory, and the judgment of 
the court decreed “ that the said L. Arnauld, Register of Conveyances 
for the parish of Orleans, be and he is hereby ordered and commanded 
to furnish relators with a weekly statement and certificate,” etc., without 
requiring any stamp or stamps, or making any charge whatsoever. 

The defendant has appealed from this judgment. 

The objection made by the defendant to that portion of the judg- 
ment which requires the Register to furnish the Board of Assessors with 
a weekly statement and certificate of all conveyances and transfers and 
real rights recorded in his office, must be maintained. Sec. 3164 R. S. is 
as follows: “ It shall also be the duty of the Register of Conveyances, 
every month, to transfer to the Board of Assessors of New Orleans, a 
list of all conveyances recorded in his office during the month.” We are 
referred to no law changing this section and requiring weekly lists to be 
furnished, nor are we aware of any statutory enactment to that effect. 

Defendant contends that the State is simply the trustee of the fund 
which she has created and directed to be set aside as a special fund 
out of which shall be paid, by preference, the judicial expenses of the 
parish of Orleans and the salaries and expenses of the officers desig- 
nated in Art. 146 of the Constitution of 1879, and the State is inhibited by 
' that article from making any payment to such officers except from such 
special fund, and from making any appropriation contrary to this 
provision. 

He also contends that the State has fixed the costs and charges of 
all certificates, etc., which may be given by him, or issued from his office, 
and that Act 136 of 1880 requires: that the costs of the Register of 
Conveyances, as fixed by law, “shall be paid by a stamp or stamps, for 
the requisite amounts which shall be affixed as hereinafter provided; 
and no document shall be received, registered or recorded, certificates 
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or copies issued, or services rendered, unless the proper stamp or stamps 
have been so affixed.” Also, that by law, “the City Council shall appro- 
priate not more than $12,500. for the payment of the clerical forces and 
contingent expenses of the Board of Assessors,” and he insists that “ con- 
tingent expenses comprise also costs for stamps required by the Board.” 

It is admitted, in the record, that the City of New Orleans has 
agreed to pay the amount of $12,500, and the payment of the clerical 
force and expenses of the Board exhausts the amount, and is exclusive 
of the amount that would be necessary to pay for these certificates to 
be furnished by the Register, and that after the clerical force and con- 
tingent expenses are paid up to the Ist of January, 1881, there will be 
from $700 to $800 unexpended of the $12,500. 

The City Attorney stated that this $800 would in all probability 
never be collected, and it is improbable that the clerical force would be 
paid in full. 

The liability imposed upon and the appropriation required by the 
city are distinctly and unmistakably set forth, and nothing beyond the 
express requirements of the law can be exacted or should be demanded 
of her. That, payments to the Register for the certificates which the 
law requires him to furnish are or can be embraced under the head of 
contingent expenses is wholly inconsistent with the meaning of the term, 
“contingent expenses.” The definitions of the word contingent by 
standard lexicographers and by law-writers ure: 1st. “Happening by 
chance; not determined by any certain rule; not definite or fixed; un- 
certain; accidental; casual. 2d. (Zaw). Dependent upon an uncer- 
tainty, as a contingent legacy. (Blackstone). 

The furnishing of the monthly certificates is fixed definite, certain; 
is specially provided for in an act distinct from and independent of the 
provision in the Act of 1880, No. 77, which requires that the city “ shall 
appropriate not more than $12,500 for the payment of the clerical force 
and contingent expenses of the Board. It seems to us that it would be 
a most latitudinarian construction to include under the head of this 
appropriation for contingent expenses of the board, and payment of its 
clerical force, the charges incident to separate and distinct services im- 
posed by different enactments, which services are fixed and certain, al- 
though it is true the value or compensation for them, if due at all, may. 
be fluctuating and varying in different months. 

These expenses would be by no means contingent if an appropria- 
tion to defray them were made in the words: a certain amount “ or so 
much thereof as may be necessary for that purpose.” If any one is 
liable for these costs, it is not the city but the State. 

Is the State liable? We think not. These services are imposed by 
the State upon one of her officers, for whom a stated salary is provided, 
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and this in lieu of fees and perquisites which had at one time been 
allowed. No law grants any compensation for the performance of the 
duties thus imposed. The service is imperatively required by the State 
itself, and itis but fair and reasonable to infer, in the absence of any 
provision made by her for the payment of these specific services, that 
the salary attached to the office of Register was intended to cover 
them. It may happen that the fund out of which his salary is to be 
paid may prove insufficient to satisfy the Register’s just demand, 
but while much to be deplored, it is but one of many instances of dis- 
appointments experienced by those who hold office, and evokes sym- 
pathy and condolence without justifying unauthorized relief. 

The reasons given for the judgment rendered by our brother of the 
District Court, are cogent, conclusive and in full accord with our own 
views. He says: ‘“‘ The Court considers it competent for the State to re- 
quire officers to perform certain services for the State, without any 
compensation for their services. That such services should be regarded 
as appertaining to the position that the officer holds and one of the 
conditions under which he assumes to exercise the functions of his 
office, and to receive the emoluments thereof.” 

It is, therefore, ordered, adjudged and decreed that the judgment 
of the lower court be so amended as to require the Register of Con- 
veyances of the parish of Orleans to furnish to the Board of Assessors 
a monthly instead of weekly statement and certificate of all conveyances 
and transfers of property and real rights recorded in the bocks of his 
office without requiring any stamp or stamps, or making any charge 
therefor, and in all other respects said judgment be affirmed; and that 
the appellee do pay the costs in both courts. 











No. 8096. 


State oF Louisiana vs. FRED Hopss. 


An Indictment for murder is not defective because it does not state the time at which the 
deceased died, when it states the day on which the wound was inflicted, which caused 
the death of said deceased. The averment is sufficient even if a number of days elapsed 
between the infliction of the wound and the death. 


PPEAL from the Twenty-Second Judicial District Court, parish of 
St. James. Cheevers, J. 
J. C. Egan, Attorney General, for the State, Appellee. 
Sims & Poché for Defendant and Appellant. 
The opinion of the Court was delivered by 
Pocuf, J. The accused appeals from a verdict of murder without 
capital punishment, and assigns as errors the following grounds: 





NEW ORLEANS, FEBRUARY, 1881. 


State vs. Hobbs. 








First. That the indictment for murder is detective, because it does 
not set forth the time at which’ deceased died, the coroner’s inquest 
showing that he died more than forty days after the infliction of the 
alleged fatal wounds. 

We find that the indictment charges that the murder was com- 
mitted on the 27th of March, 1880; and under such an averment it was 
competent for the State to prove the time at which the fatal blow or 
wound was inficted, and at what time, in consequence of such blow or 
wound, the deceased died. 

The essence of the crime of murder is the infliction of the wound 
from which death ensues, and an averment that the crime was com- 
mitted at the date at which the deed was performed, or the blow or 
wound inflicted, is a proper averment of the time of the murder, even 
though several or many days may elapse before death ensues from the 
deed. R.S., 1063; 31 An. 146. 

But even if the indictment had been defective in the respect com- 
plained of, the accused could not have urged that error by means of 
an assignment of errors, as done in this case. The fact that death fol- 
lowed the infliction of the wounds more than forty days later, is a 
question of fact elicited during the trial, and could not be considered 


by us unless embodied in a bill of exception showing that such fact 
was closely blended with a question of law invalid in the trial of the 
cause. State vs. Nelson, 32 An. 842. 


Second. The accused complains that no counsel was assigned to 
him for his defense. But the record shows that when arraigned, the 
accused was asked if he had counsel, to which he answered that he 
would secure the services of an attorney; and the record shows that he 
did employ, and that at every stage of his trial he was represented and 
defended by the zealous counsel who appear in his behalf on this ap- 
peal, but who have, however, failed to favor us with a brief in support 
of their numerous alleged grounds of error. 

The accused also urges as additional irregularities, that the re- 
cord fails to show the following essential requisites to a legal trial: That 
he was present, when his case was fixed for trial, when the verdict of 
the jury was returned into court; that his counsel were present when 
he was sentenced; and, finally, that the record does not show what dis- 
position, if any, was made of a motion for a new trial filed by the 
accused. 

The record shows that since the foregoing assignment of errors was 
presented and filed in this Court, in answer to a writ of certiorari, 
issued at the instance of the State, the clerk of the lower court has 
sent a supplemental transcript showing affirmatively, by extracts from 
the minutes of the court, that the accused was present at every stage 
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of his trial, and that his counsel were at his side when he was sentenced; 


and that his motion for a new trial was argued and overruled by the 


court, and that, therefore, all these grounds of complaint are not sus- 
tained by the record. 

There is no error in the judgment of the lower court, and it is, 
therefore, affirmed with costs. 








No. 8106. 


State oF LovistaANa EX REL. J. C. Eaan, ATTORNEY GENERAL, vs. Hiram 
Fou.ett. 


What, under the laws of Congress and of this State, constitutes the Port of New Orleans. 

A Branch Pilot of the Port of New Orleans, who has his domicil in the Parish of Orleans, 
must be sued in said Parish under the “Intrusion Act’, and notin the Parish of Pla- 
quemines, on the ground that such a person has no land domicil and that his functions are 
exclusively exercised within the latter Parish. 


— from the Civil District Court, parish of Orleans. Monroe, 
J. 


J. C. Egan, Attorney General, Relator and Appellant: 


First—The office of Branch Pilot of the port of New Orleans is a State office, and has no 
duties connected with the parochial affairs of any parish. 

Second—The duties of a Branch Pilot of the port of New Orleans are to be performed afloat ; 
the office is aquatic, of a marine character ; its duties are all performed on water, and are 
not such as to enforce any domicil on land as the situs of performance. 

Third—The law of Louisiana never contemplated a floating domicil, or a home afloat, or a 
domicil at sea, or ‘‘ A life on the ocean wave,” as conferring any domicil or determining 
the jurisdiction, ratione persone, of its courts and shifting jurisdiction away from the 
shore domicil of the defendant. 

Fourth—The general rule is, that in all suits in personam the defendant must be sued at the 
parish of his domicil, and the action to provile for the removal of persons unlawfully 
usurping or intruding into and unlawfully holding office (R. S. sec. 2593 et seq.), is not 
an exception to the general rule. 

Fifth—Under the provisions of the sections of the Revised Statutes above referred to, a suit 
to oust a defendant residing in the parish of Orleans from the office of Branch Pilot of 
the port of New Orleans, usurped by him, must be brought in the Court of the parish 
of Orleans, where he is domiciled. 


E. Howard McCaleb and Brice & Pardee for Defendant and Ap- 
pellee: 

First—The State has no interest in the fees of the office of Branch Pilot of the Pert of New 
Orleans. R. S., Sec. 2703; 27 A. 69. Therefore, when the State is sole plaintiff in an “In. 
trusion into office” suit, the Court will ez-oficio notice the want of a moneyed interest 
sufficent to give jurisdiction, and dismiss the appeal. 

Second—A Branch Pilot of the Port of New Orleans is a State offieer, appointed and com- 
missioned by the Governor, and required to give bond. R. S. Secs. 1583, 1584, 2636, 2687, 
1585, 2688; Act No. 99 of 1880; 14 A. 7. The“ port of New Orleans” embraces several 
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parishes and “all the waters and shores of the Mississippi river.’ Rev. Stats. of U. S. 
2568. Hence, the duties of a pilot of the “‘Port of New Orleans” need not necessarily be 
confined to the city limits. 

Third—The boarding stations, passes, bars and mouths of the river, where Branch Pilots 
perform their official duties, in piloting vessels over the bars, are all within the territorial 
limits of the Parish of Plaquemines. R. S. Sects. 2709, 2693, 2695, 2696; 14 L. 485; 16 A. 
360. The Court will judicially notice a geographical fact. 11 A. 432;2R. 403. Although 
the duties of a Branch Pilot are to be performed on water, the Judge of the District 
Court of Plaquemines parish has jurisdiction over both land and water within the terri- 
torial limits assigned him. 

Fourth—The cffice of Branch Pilot is conferred for life or during good behavior. The accept- 
ance of such an office operates an immediate transfer of the domicil of the officer to the 
parish where he is to exercise his functions. R. C. C. Art. 45; 4L. 69; 12L.190; 2A 
243; Phillimore on Domicil, Ch. VII, CXIII; Duranton 1, 1 t. 3 du Domicile ; Merlin Rep. 
de Juris. Domicil, I1I Du Dom. des Foncs. Pub. 

Fifth—Suits under “The Intrusion Act” must be brought by ‘‘the District Attorney of the 
parish where the case arises.” R. S. Sec. 2404. ‘‘The case arises” where the acts of in- 
trusion and usurpation are done, and where the functions of the office are performed. A 
judge cannot exercise jurisdiction beyond the territory assigned him. C. P.90. Where 
the acts of usurpation and intrusion complained of occur beyond the jurisdiction of the 
court in which the suit is filed, it should be dismissed. 

Sixth—The ‘Intrusion Act” resembles the ancient writ of quo warranto (Blackstone, Book 
III, * 263; High Ex. Remedies, § 591), and proceedings thereunder are essentially of a 
criminal nature. 21 A. 655. Usurpations of and intrusions into offices are crimes 
against the State, and under the statute the venue must be stated in the information, and 
suit instituted in the parish where the cause of action arises. R.S. Sec. 2599; 30 A. 593. 
The acts alleged in plaintiff's petition are violations of a criminal statute (Sec. 2 of Act 
No. 63 of 1877), and, like trespass (C. P. 165), such a suit should be brought before the 
court where the alleged offense was committed. 

Seventh—It matters not where a usurper’s. domicil may be, it is the act of usurpation that 
gives the Court jurisdiction, and a suit to oust him should be instituted before the tribu- 
nal of the locality where the functions of the office are performed. The duties to be per- 
formed by a State officer may be confined to particular territory. 32 A. 691. 

Eighth—The cases in 21 A. 258 and 550, involved entirely different questions from those 
arising in the cause in hand. 


The opinion of the Court was delivered by 

Topp, J. The petition charges that the defendant, “ before, and on 
the 10th November, 1880, did unlawfully usurp, intrude into and unlaw- 
fully exercise the office, rights and franchise of Branch Pilot of the port 
of New Orleans, in this State, and still does so unlawfully usurp, intrude 
into and unlawfully hold and exercise the office and franchise of such 
pilot of the port of New Orleans.” It is alleged that the emoluments 
of this office exceed the sum of $2000 per annum, and the petition con- 
cludes with a prayer that the defendant be adjudged to have unlawfully 
intruded into said office, and be ejected therefrom. 

The rroceeding was intituted before the Civil District Court of the 
parish of Orleans, and at the domicil of the defendant. 

The defendant excepted to the action, on the ground that the court 
was without jurisdiction ratione materi, because the action must be 
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brought where the case arises, and that under the laws on the subject 
the functions of the office in question were to be performed exclusively 
within the jurisdiction of the District Court of the parish of Plaquemines; 
and for the same reason it was urged that the Attorney General was 
without authority to institute the proceeding, his authority extend- 
ing only to such cases as may arise in the parish of Orleans. 

The exception was sustained, and the suit dismissed, and from such 
judgment the State has appealed. 

We find from an examination of the laws, Federal and State, bear- 
ing on the subject of this controversy, the following leading provisions: 

The port of New Orleans includes the parish of Orleans and other 
parishes, and all the waters of the Mississippi river, and of the rivers 
which empty into it within the State, with certain declared exceptions. 

Not less than fifty pilots are to be appointed for the port of New 
Orleans, and it is conceded by both parties to this controversy that such 
pilots are State officers. It is required that pilots must give bond in 
the sum of $2000, with two sureties residents of the City of New Or- 
leans, to be approved by the Master and Wardens of the port of New 
Orleans. 

All pilot boats are required to exhibit certain kind of lights, “ and 
to cruise to the seaward, from the mouth of the Mississippi, five nautical 
miles.” Itis clear from these provisions that the duties to be performed 
by these officers are on the waters of the rivers and the sea, and are 
designed, as their name implies, for the benefit of the port of New Or- 
leans and the commerce of that port. And their functions extend 
everywhere within the limits of the district that pertain to the port of 
New Orleans, although certain specific acts pertaining to these func- 
tions may be more or less confined to certain localities in that district. 

It seems to us a palpable perversion of the meaning of the law to 
argue that the acts and functious of this officer pertain alone to the 
parish of Plaquemines, because certain duties imposed can be performed 
alone within the limits of that parish, such for instance as piloting 
vessels across the bar. The duties required of those officers have no 
connection whatever with the parish of Plaquemines, either as to her 
territory or government, or population, no more than with any other 
parish of the State; but they pertain and belong exclusively to the port 
of New Orleans, and to the district, water and land, that constitutes 
that port. 

Were this a case to test the right of a clerk, a sheriff, a police juror, 
or any other officer in the parish of Plaquemines, of course the action 
would have to be brought before the proper court of that parish, be- 
cause, in the language of the act, the “ case,” or alleged usurpation, arose 
there. The act cited means this, and nothing more. 
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The law provides that a Branch Pilot for the port of New Orleans 
shall be appointed by the Governor. 

That the Board of Examiners shall meet in the City of New Orleans 
twice a year to examine applicants for license. 

That the Master and Wardens of the port of New Orleans are re- 
quired to report cases of non-compliance on the part of pilots with cer- 
tain requirements of the law to the Governor, who may, in such con- 
tingency, withdraw their licenses. 

The pilots are required to give bond with two sureties residing in 
the City of New Orleans, to be approved by the Master and Wardens of 
the port of New Orleans, and a suit on such bond would have to be 
brought before the courts of New Orleans. 

The defendant in this case is a resident of the City of New Orleans, 
and the general rule of practice is that a party must be sued at his 
domicil, C. P. 162; and this case we do not find to be within any of the 
exceptions to that rule. 

We conclude, therefore, that this proceeding was properly instituted 
before the Civil District Court of the parish of Orleans, and the ruling 
of the judge a quo, sustaining the exception and dismissing the suit, was 
erroneous. 

Nor do we see any force in the suggestion made in the brief of de- 
fendant’s counsel, that this Court on its own motion should dismiss the 
suit for want of jurisdiction ratione materiw. It is alleged that the 
emoluments of the office in question exceeds $2000, which are enjoyed 
by the defendant, and that is sufficient to give jurisdiction, regardless 
of the interest of the State. 

It is, therefore, ordered that the judgment appealed from be an- 
nulled, avoided and reversed, and that the exception be overruled, and 
the case be remanded to be proceeded with according to law. The 
costs of the appeal to be paid by the appellees, and the costs of the 
lower court to await the determination of the suit. 








No. 8031. 


StaTE oF LOUISIANA vs. GEORGE DAVENPORT, 


The failure of the Record to show the presence in court of a prisoner charged with felony, 
at every important stage of the proceeding, is a fatal defect. 

The fact that the judge repeated his verbal charge to the jury in the absence of the prisoner’s 
Counsel, also vitiates the proceedings and entitles the accused to a new trial. 


PPEAL from the Seventh Judicial District Court, parish of Frank- 
lin. Elam, J. 


J. C. Egan, Attorney General, for the State, Appellee. 
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J. G. Hawks and J. W. Willis, Jr., for the Appellant: 


First—A continuance should have been granted by the District Court, the accused having 
shown that he had not time and opportunity to prepare for his trial. That, owing to the 
prejudice existing in the public mind against him, his chances for a fair and impartial 
trial, at the present term of the Court, would be impaired. That three witnesses, im- 
portant and necessary for the defense, and within the process of the Court, were absent, 
without whose testimony he could not safely go to trial; the accused having made affi- 
davit to all the facts and allegations required by law. Trans., pp. 50, 51, 52, 60 and 61, 
R., p. 340 ; 8th R., 530; 31st A., 190, Wharton’s American Criminal Law, 2929. 

Seeond—The District Court erred in overruling the motion of accused for a new trial, on the 
ground that the Court recharged the jury in the absence of the District Attorney and 
counsel for the prisoner. T., pp. 62, 63 and 64. Waterman’s C. Digest, p. 626, No. 405; 
Wharton’s Criminal Pleading and Pratice ; 32nd An., State vs. Nelson; 3ist An., p. 190, 
State vs. Charlot; 8th R., p. 529. 

Third—The witness W. H. Rosendale was not qualified as a medical expert, as he was not a 
licensed physician, never received a diploma, and never practised medicine, Bill of Ex., 
T., pp. 72, 73 and 74, Wharton's Criminal Evidence, 412; Ray, vol. 1, § 47; Wharton & 
Stille’s Medical Jurisprudence, pp. 540 and 541; 32 An. 

Fourth—The juror Martin was not qualified to sit upon the trial, he having stated on his voir 
dire that he had formed and expressed an opinion, and that it would take strong circum- 
stantial proof to change it. Bill of Ex., T., pp. 68 and 69; 11 An., 607; 4 Cal., 268; Ohio, 471. 

Fifth—After witnesses for the State had been examined in chief, counsel for accused had a 
right to call them after opening the defense for the purpose of cross-examining them as 
to matters testified to in chief. Bill of Ex., T., p, 75; Phillips, vol. 1, p. 210; Greenleaf, 
vol. 1, p. 212. 

Sixth—The opinion of W. H. Rosendale, as to the cause of the death ot deceased, was legal 
evidence, it not appearing that witness testified as an expert. Bill of Ex., T., p. 70. 

Seventh—The statements of deceased, made in the presence of Nancy Miller, were inadmis- 
sible as dying declarations, it not being satisfactorily proved that deceased, at the time, 
had an impression of impending dissolution, or that she had given up all hope of recovery. 
Bill of Ex., T,, 75 and 76; Phillips, vol. 1, p. 216; Greenleaf, vol. 1, p. 212. 

Eighth— The evidence of W. H. Rosendale was not admissible to prove, as an expert, the 
probable effects of injuries, which witness had not examined. Bill of Ex., T., p. 71. 


The opinion of the Court was delivered by. 

FENNER, J. This appeal is taken from aconviction of manslaughter. 

Assignment is made of the following errors apparent on the face 
of the record, viz: 

First. That the record does not affirmatively show the presence of 
the accused on several days when the trial of a motion for change of 
venue was progressing in open court and testimony therein was being 
taken—on one day when the trial of the cause itself was proceeded 
with before the jury—when the verdict of the jury was rendered—and 
when a motion for a new trial was tried and overruled. 

It is no longer open to question that the failure of the record to 
show the presence in court of a prisoner charged with felony, at every 
important stage of the proceedings, is a fatal defect. 

State vs. Revells, 31 An. 387. 

State vs. Smith, Jd. 406. 
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State vs. Clark, 32 A. 558. 

State vs. Ricks, Id. not yet reported. 

Wharton Cr. L. 2 2991, 2999. Bishop Cr. Proc. 3 273. 

Several of the proceedings charged to have been had in his ab- 
sence, in the present case, were of importance, and of a character 
justifying and requiring his presence in court. He was a prisoner, and 
his presence or absence entirely under control of the court, and, there- 
fore, not within the ruling in State vs. Ricks, above cited. Nor do any 
of the proceedings fall within the exceptions to general rule recognized 
in State vs. Clark, 32 An. 558, except perhaps the trial and overruling 
of motion for new trial. That motion involved questions of law only, 
and his presence at the argument and decision was probably of no im- 
portance. Had the motion been based on grounds of fact, involving 
the taking of testimony, as in the case of the motion for change of 
venue, our conclusion might be different. 

The record actually presents the defects assigned as errors. 

Second. That the record shows that the judge recharged the jury 
in the absence of the counsel for the accused. 

It does so appear from the record; and it seems well settled that 
such error is fatal. 

People vs. Trim, 37 Cal. 274. Martin vs. State, 51 Geo. 

Sergeant vs. Roberts, 1 Pic. 237. Wharton Cr. L. 2 3164, 3309. 

No effort seems to have been made to procure the attendance of 
counsel, though his absence was observed by the judge. 

His absence may have been momentary ard necessary. The case 
is not affected by the fact that, according to the judge’s statement as 
entered on the minutes, he was only asked by the jury to restate his 
original charge, and only did so restate it. If the charge had been re- 
duced to writing and had been simply reread to the jury, the absence 
of counsel might have been of no moment. Such, however, is not 
shown to have been the fact. No man’s memory can be assumed to be 
sufficiently perfect to repeat literally verbal statements made by him 
sometime before. 

Statments of law involve so many nice distinctions that slight varia- 
tions in the words uséd will often add to, or diminish, the precise mean- 
ing conveyed. Even unconsciously, the judge, in attempting merely to 
repeat his charge, may have altered its substantial effect upon the minds 
of the jury. It was the prisoner’s right that his counsel should have 
been present to observe the new language used by the judge, and to 
protect him from injury resulting therefrom. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed, and that the cause 
be remanded for a new trial according to law. 
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No. 6793. 


I. J. WootprincE, AssiGNEE, vs. F, Rickert & Co. anp EvGENE WaaGGa- 
MAN, SHERIFF. 


An application for continuance in the District Court, on the ground that the leading Counsel 
is a member of the Legislature in session, being refused and no bill of exceptions being 
taken to the ruling, this Court will consider said application waived and will not notice 
it. 

Under the Bankrupt law of the United States, a duly certified copy of the Assignment is 
conclusive evidence of the title of the assignee, and of his authority to sue, without his 
having to prove the various steps in the bankruptcy proceedings. 

Such assignee has the right to sue in the State Courts. 

The adjudication in bankruptcy dissolves attachments of the bankrupt’s property taken 
within four months. 


a from the Fourth District Court, parish of Orleans. Houston, 
J. 


Breaux & Hall for Plaintiff and Appellee: 


First—An adjudication in bankruptcy dissolves attachments of the debtor’s property made 
within four months, and vests the property in the assignee. U.S. Rev. Stat. Sec. 5044; 
Bump, pp. 473, 495, 497, 130, 131, 202, 502. 

Second—A copy duly certified of the assignment is conclusive evidence of the assignee’s right 
tosue. U.S. Rev. Stat. 5049 ; Bump, pp. 537, 538. 

Third—The assignee may sue in the State Courts. Bump, pp. 324, 364, 715; 93 U. S. 130. 

Fourth—Bankruptcy, to prevail as a defense, must be pleaded. Bump, pp. 747, 748; 26 An. 
41; 29 An. 17, 720; 31 An. 583, 

Fifth—Plea cannot be originally urged in the Supreme Court. 29 An. 17. 


James H. Grover for Defendants and Appellants: 

First—Are the acts of a Register in bankruptcy valid as against non-resident creditors, 
without being subsequently confirmed by the judge, especially when he assumes judicial 
functions? 

Second—The fact of leading counsel, engaged in the Legislature, a good ground of comtinu- 
ance. 

Third—A party claiming the possession of funds, or the return of funds, to the assignee, 
twelve months after an attachment, where a bond has been given, cannot be condemned 
to return the same to the active mass of the bankrupt’s estate, especially when the at- 
taching creditor has also gone into bankruptcy, and has procured his discharge, and 
when the assignee has failed to appear and prove up hisclaim. Vide case of Wolf vs. 
Stix, 9 Otto, p. 1; Stewart vs. Platt, 11 Otto, p. 731. 


The opinion of the Court was delivered by 

Levy, J. Plaintiff, appellee herein, brought suit in the Fourth Dis- 
trict Court, parish of Orleans, to recover from defendants, appellants, 
the sum of eleven hundred and twenty-five dollars and sixty cents, 
being an amount which had been received by defendants from the 
Teutonia Insurance Company, under process of garnishment in an at- 
tachment suit of Rickert & Co. vs. Howard & Patterson, absent and 
non-residents defendants therein. Howard & Patterson, the defendants 
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in the attachment suit, were adjudged bankrupts by the U. 8. District 
Court of Texas, and the attachment and garnishment thereunder were 
served within four months of the adjudication in bankruptcy, and the 
judgment in the attachment suit was rendered two months thereafter, 
and on ji. fa. issued on said judgment, this sum of $1125 60 was collected 
from the garnishee and paid over to the attaching creditor. The plain- 
tiff, assignee in bankruptcy of Howard and Patterson, alleges that all 
the property, real and personal, of the said bankrupts, was duly con- 
veyed to him as assignee in conformity with the provisions of the bank- 
rupt law; that at the time of the adjudication in bankruptcy, viz, April 
19th, 1875, there was due to said Howard & Patterson, by the Teutonia 
Insurance Company, in New Orleans, the sum of $3000, and that the 
effect of said adjudication was to vest, instantly, said amount in him as 
assignee. That prior to said adjudication, but within less than four 
months before the same, viz., on or about the 19th January, 1875, said 
Rickert & Co. caused said fund, to the extent of $1125 60, to be attached, 
and that said sum was beld by the defendants herein by virtue of said 
attachment on the 19th April, 1875, the time of said adjudication; that 
notwithstanding said adjudication and assignment, Rickert & Co. con- 
tinued to prosecute their suit in the Sixth District Court to judgment, 
which was signed on the 16th of June, 1875, and thereafter executed the 
same in violation of the provisions of an Act of Congress, entitled “ An 
Act to establish a uniform system of bankruptcy in the United States,” 
approved March 2d, 1867, and the amendments thereto. 

That subsequent to said adjudication, the legal effect of which was 
to immediately dissolve said attachment and to make the civil sheriff, 
having the control of the funds seized, the simple bailee of the assignee, 
the said sheriff illegally, and in violation of the law as above, and of the 
rights of the creditors of said bankrupts, and without the consent or 
authorization of the said assignee, paid to said Rickert &* Co., who ille- 
gally received and retained the said sum of $1125 60, which sum said 
assignee is entitled to recover. He prayed for judgment in solido 
against the defendants for said sum, with legal interest-from 19th April, 
1875. 

(Plaintiff in his brief states that he has abandoned this suit as 
against Waggaman, sheriff). 

The defendants excepted to plaintiff's action, on the grounds: that 
the plaintiff had not been regularly appointed assignee of the bank- 
rupts; that the Court is without jurisdiction to entertain this action in 
behalf of assignee appointed in the courts of any other State, and be- 
cause the assignee had never been duly authorized in the Court in which 
said bankruptcy proceedings are pending to institute this action. On | 
trial of this exception a duly certified copy of the order appointing I. J. 
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Wooldridge assignee being filed in evidence, the exception was dis- 
missed. In their answer the defendants made a general denial, and 
specially denied the authority of the assignee, and that he had been 
legally appointed such. Defendants, by counsel, moved for a continu- 
ance of the case, when called for trial, on the ground that their leading 
counsel was a member of the Legislature, and unable to be present at 
the trial. This motion was overruled. No evidence was introduced to 
show that the absent counsel was the leading counsel. They also filed 
@ peremptory exception of no cause of action. There was judgment as 
prayed for against the defendants Rickert & Co. and the individual 
members of said firm in solido, as prayed for in the petition, and over- 
ruling the exception of no cause of action, and Rickert & Co. appealed. 

While the absence of leading counsel is, under the Act of the 
General Assembly, approved January 29th, 1858, a peremptory cause for 
continuance where such counsel may be absent in attendance on the 
session of the Legislature, and although the motion made by defend- 
ants for a continuance on these grounds was overruled, and the trial of 
the case proceeded with, the record contains no bill of exceptions taken 
to this ruling, and we cannot notice it. The fact appears that other 
counsel of the defendaut being present, the trial by jury, which had been 
prayed for, was waived, and by consent the trial of the case was pro- 
ceeded with. While the cause of continuance is peremptory, it may be 
waived, and in this case the consent to proceed with the trial, without 
filing a bill of exceptions, was a clear and unambiguous waiver and sub- 
mission by the defendants. 

We think the court a qua was correct in its rulings on the excep- 
tions of defendants. 

Ist. Section 5049 of the bankrupt law of 1867 declares: “A copy, 
duly certified by the clerk of the court, under the seal thereof, of the 
assignment, shall be conclusive evidence of the title of the assignee to 
’ take, hold, sue for and recover the property of the bankrupt.” 

“ A copy of an assignment, under the seal of the court, if duly cer- 
tified, is sufficient to show the assignee’s right to sue, although the 
original assignment is not signed either by the judge or the register.” 
Bump on Bankruptcy, p. 487; 4 B. R. 724: 36 Md. 32; 16 Minn. 68. 

2d. “An assignee under the bankrupt law of the United States 
may sue in his own name in the State courts to enforce the rights of 
property vested in him by the assignment in bankruptcy, and the Courts 
of the United States have not exclusive jurisdiction of such actions.”’ 
Bump, p. 308; U.S. Bankrupt law, 2 4972; 101 Mass. 109; 2 Dillon, 504. 

8d. “In a suit instituted by the assignee it is not necessary to 
prove all the steps in the proceedings in bankruptcy, for copy of the 
assignment is conclusive evidence of the assignee’s title.” Bump, 483. 
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The exception of no cause of action was properly overruled. Sec- 
tion 5044 of the Bankrupt Act of 1867 provides: “The Register shall, 
by an instrument under his hand, assign and convey to the assignee all 
the estate, real and personal, of the bankrupt, with all his deeds, books, 
and papers relating thereto, and such assignment shall relate back to 
the commencement of the proceedings in bankruptcy, and by operation 
of law shall vest the title to all such property, real and personal, in the 
assignee, although the same is then attached on mesne process as the 
property of the debtor, and shall dissolve any such attachment made 
within four months next preceding the commencement of the bank- 
ruptcy proceedings.” 

“Tf judgment is entered in the attachment suit, even after the com- 
mencement of proceedings ia bankruptcy, the subsequent discharge of 
the defendant will not relieve the receiptor from liability.” Bump, 8th 
ed., 499, 807, 824, 502, 469, 824, 823, 828. 

The provisions of the law are fully applicable to this case, and the 
record discloses that the facts herein bring it strictly within the law, 
and the liability of the defendants are fixed as claimed by plaintiff. 

The judgment of the lower court is affirmed with costs. 

Justice Fenner recuses himself in this case, having been of counsel. 








No. 8125. 
» StaTE oF LOUISIANA VS. JOHN SOMNIER. 


Act No. 44 of 1877, providiag that the Clerk of the District Court shall be ex oficio member 
of the jury Commission, doves not confer upon hin an additional office, in violation of the 
Constitutional restriction. 

It is no legal ground of complaint for the accused, that the judge, in his discretion, excused 
some jurors of the regular venire. 

When the jury of talesmen ordered by the judge is exhausted, he has the authority to order 
a second or third, or more, if necessary. 

After the legal foundation has b2en establishel, verbal evidence is admissible of the dying 
declarations of the deceased. ‘ 

Verbal evidence is also admissible of the statem2nt of the deceased, that his physician in- 
formed him he was going to die. 

The testimony of the sheriff is admissible to show that the accused, through Counsel, waived 
his right to be present in court during the trial of his Motion for a new trial. 


PPEAL from the Thirteenth Judicial District Court, parish of St. 
Landry. Mariel, Judge ad hoc. 


J. C. Egan, Attorney General, for the State, Appellee. 
John N. Ogden for Defendant and Appellant. 


The opinion of the Court was delivered by 
Pooué, J. The defendant having been convicted of murder, without 
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capital punishment, and sentenced to the penitentiary for life, urges, on 
appeal, the following grounds for relief, which we shall review in the 
order in which they are presented: 

1st. He complains of the refusal of the judge to sustain his motion 
to quash the array of jurors, on the ground that the clerk of the court 
had participated in the drawing thereof, as ex officio jury commissioner, 
which latter office he could not hold, under the constitutional provision 
prohibiting any one from holding at the same time more than one office 
of trust or profit, except that of justice of the peace or notary public. 
Act No. 44, of 1877, provides that the clerk of the District Court shall be 
ex officio member of the jury commission; and we cannot agree with 
counsel of the accused in the conclusion that this legislation confers an 
additional office to the clerk. It only imposes additional duties and 
functions to the clerk, who cannot be charged for that reason as hold- 
ing more than one office. The duty of assisting the jury commissioners 
in the drawing of the jury are made part of his duties as clerk, and he 
receives no appointment or commission as jury commissioner from any 
source. The legislation which requires him ex officio to perform the 
duties of jury commissioner, cannot be construed as clothing him with 
an additional office, more than the constitutional provision which makes 
him ex officio parish recorder of conveyances, mortgages, ete. Art. 121 
Const. Our conclusion is, therefore, that the act does not violate the 
Constitution, and that the motion to “quash the jury” was properly 
overruled. 

2d. He next complains of having been forced to trial in the absence 
of eight jurors on the regular venire. We are informed by the judge ad 
hoc, in the bill of exceptions, that the absent jurors had been excused 
from further attendance by the judge of the Court, and for causes satis- 
factory to him. 

Such an act was withio the legal discretion of the judge, and the 
accused cannot complain, especially as it appears that there were 
twenty-one jurors in attendance—a number more than sufficient to try 
the case. See State vs. Rountree, 32 An., not yet reported, and authori- 
ties there quoted; State vs. Kane, 32 An. 999. 

These reasons dispose of the third objection urged by the ac- 
cused, as to the course of the judge ad hoc in ordering talesmen, without 
first requiring the attendance of the absent jurors who had. been ex- 
cused by the judge presiding. 

4th. The accused also complains of the order of the judge in sum- 
moning a second jury of talesmen after the first had been exhausted. 
The law which authorizes the judge to order a jury of talesmen has for 
object to secure a trial, to which the accused is entitled under the Con- 
stitution; and if a first summons is exhausted, a second or a third, or 
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@ necessary number, must be resorted to, or otherwise the end of the 
law would be defeated, and the accused, being thus denied his constitu- 
tional right of a speedy trial, could justly complain. 

The judge is expected to order a reasonable number of talesmen; 
and if more jurors are challenged for cause or otherwise than he an- 
ticipated, it becomes his imperative duty to continue his summons 
until a jury is completed. 

5th. The judge is charged with error for permitting parol testi- 
mony to prove the dying declarations of the deceased, which had been 
taken down in writing, the latter having been excluded as testimony on 
the objection of the accused. 

The written declaration having been made under oath, was ex- 
cluded by the judge, who correctly held that it was nothing but the 
affidavit of the deceased, and, as such, not admissible, whereupon he 
admitted parol testimony of the dying declarations. 

We know of no law which requires the dying declarations of a de- 
ceased person to be taken, or to be proved in writing; and, therefore, 
parol testimony was properly admitted in proof of such declarations 
after proper foundation had been shown therefor. 8 An. 514; 12 An. 

274; State vs. Trivas, 32 An., 1086. 

6th. There is no more force in the complaint against the course of 
the judge in allowing a witness to state that deceased had told him that 
his physician had said he would die. We are informed by the bill of 
exceptions that this was narrated by the witness as a part of the dying 
declaration of the deceased, and as such it was properly admitted. The 
opinion of his physician, thus expressed, contributed to confirm the 
belief of the deceased in his approaching death or in his impending dis- 
solution, the condition precedent to the admission as evidence of his 
declaration touching the crime of which he was a victim. 

7th. To the complaint that the judge did not reduce his charge to 
the jury in writing, the answer is, that nothing in the record shows that 
he was requested so to do. 

8th. The accused also complains of the judge’s ruling in admitting 
the testimony of Deputy Sheriff Hays on the motion in arrest of judg- 
ment. The record shows that the testimony was received without ob- 
jection on the part of the accused, and it was properly admitted to 
show that the accused, through counsel, had waived his right of being 
present during the trial of his motion for a newtrial. The law requir- 
ing the presence of the accused during all the stages of his trial, is in- 
tended for his own benefit and advantage, and confers a right which he 
has full power to waive during an unimportant part of his trial, and it 
was competent for the State to prove such waiver. 

9th. The accused finally urges error, on the ground of his not 
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being present in court when his motion for a new trial was tried and 
determined. It is shown by the record, as mentioned in the objection 
last disposed of, that his absence was an act of his own free will and 
choice, during an insignificant proceeding, and he cannot be heard to 
complain. 

It appears from the record that the motion for a new trial was 
made pro forma, involving a simple question of law, requiring the 
taking of no testimony; and we conclude that no rule of law requires 
the presence of the accused in court during the trial and determination 
of such a motion. State vs. Clark, 32 An. 558; State vs. Ricks, O. B. 
53, page 341. 

We have given a serious consideration to the numerous charges of 
error and irregularities relied upon by the accused for relief from con- 
viction and sentence on a heinous offense; and, after a careful examina- 
tion of the record, and a close investigation of all the authorities quoted 
by counsel on both sides, we reach the conclusion that, with the advan- 
tage of an able and zealous defense, the accused has had a fair, legal 
and impartial trial, and that we are powerless to afford him any relief 
from the doom that awaits him. 

It is, therefore, ordered, adjudged and decreed that the judgment 
of the lower court be affirmed with costs. 








No. 7826. 


Wupow Caro.inE TILTON vs. JOSEPH VIGNES ET AL. 


The surety on an Injunction bond, against whom no damages were prayed for, or granted, in 
the lower court, is not a necessary party in this Court, and absence of citation of appeal 
to him is no cause of dismissal of the Appeal. 

An Appeal shall not be dismissed when the Transcript is filed after the appeal Term, but 
within the extension of time granted by this Court. 

Parties claiming the benefit of the Homestead law, must disclose and establish a elear case 
within its purview. 

PPEAL from the Fourth Judicial District Court, parish of St. Charles. 
Duffel, J. 
Breaux & Hall for Plaintiff and Appellee. 
N. St. Martin, J. Ad. Rozier and V. J. Rozier for Defendants and 


Appellants. 
On Motion To Dismiss. 


The opinion of the Court was delivered by 
Bermupez, C.J. The plaintiff and appellee moves to dismiss this 


appeai on two grounds: 
First. The surety on the injunction bond was not cited to answer 


the appeal, which was by petition. 
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Second. The transcript was filed after the expiration of the term 
for appeals from the parish of St. Charles. 

I. The plaintiff on giving bond arrested a writ of seizure and sale 
against her property, which she claimed to be exempt, as her homestead. 

The seizing creditor, resisting the pretension of the plaintiff, 
claimed a dissolution of the injunction, with an infliction of damages 
upon her. He did not ask that the surety on the injunction bond be 
condemned in damages also. 

After trial, the injunction was perpetuated. In his petition of ap- 
peal from the judgment rendered to that end, the defendant asked for 
citation, merely against the plaintiff, and did not include the surety in 
the prayer. 

The judgment was signed more than a year ago, (September, 1879). 
It has since become definitive, and constitutes res judicata in favor of 
the surety, and cannot be disturbed by this Court, as to him. 

The surety not having been condemned by the judgment, and being 
now beyond the reach of the appellant, is indifferent as to the result of 
the litigation, whether the judgment be affirmed or reversed, and has, 
therefore, no interest at stake in this Court. The appellee could not 
ask in the lower court that her surety be condemned in damages, and is 
precluded from forming a similar demand here. 

Neither the appellant nor the appellee claim that the judgment 
which perpetuated the injunction, and which inflicted no penalty on the 
surety, be amended, so as to mulct him in damages. It cannot, there- 
fore, be altered, as concerns him. 

It is no reason, because the surety was not cited to answer, that the 
appeal should be dismissed, and that the judgment complained of, if 
erroneous, should thereby remain undisturbed, and so, practically, 
affirmed. 22 An. 242; 23 An. 260; 25 An. 319; 26 An. 552. 

The suit can well be determined here between the plaintiff and the 
defendant, who are the only real actors, in the absence of the surety on 
the injunction bond, who has no concern in it. The judgment will bind 
them conclusively, but will not affect him. 

II. The appeal was returnable to this Court on the third Monday 
of January, 1880. On a seasonable and satisfactory showing, the ap- 
pellant obtained an extension of thirty days, within which the transcript 
was filed. There exists no cause of complaint. The delay allowed may 
have occasioned some disappointment to the appellee, but the rights of 
the appellant, to whom no fault was imputable, had to be safeguarded. 

The motion is dismissed. 


ON THE MERITS. 
The questions presented are: 
16 
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Was the property, claimed as a homestead, occupied as a residence 
'. by the debtor, plaintiff ? 

Was she in necessitous circumstances so as to assert the immunity ? 

Had she a person dependent upon her for support ? 

It is not claimed that those circumstances co-existed at the date of 
the loan and of the mortgage consented to sed¢ure reimbursement 
(March 2d, 1877); but it is insisted that they did when the seizure of the 
property was effected. 

We had occasion twice to consider the spirit and letter of the 
humestead law relied upon (R. S. Sacs. 1691, 1692; 32 An. 805, 979), and 
we recognized that it concedes an exemption in derogation of common 
right, which should be strictly construed. Parties who claim a dispensa- 
tion under its protective pale, must disclose and establish a clear case 
within its purview. 21 An. 686; 32 An. 444. 

We find no evidence in the record showing that the property was 
occupied as a residence by the plaintiff at the date of the seizure. 

It appears from the testimony given by the deputy sheriff, charged 
with the execution of the writ, and who served the preliminary process, 
as well as from his return, which is of record, that the plaintiff did not 
reside on the place at the time; that he served the demand of payment 
on the plaintiff's daughter, at the place where the plaintiff then lived; 
that he served the notice of seizure on the plaintiff, who admits having 
received it. The demand was served on the 15th of January, 1879. 
The record does not contain the notice of seizure andits return; but 
there is an admission made in open court, that the writ of seizure was 
executed on the 22d of January, 1879. The sheriff testifies that when 
he seized the house it was closed, but that he found a colored woman 
living on the premises. 

In his testimony a next neighbor declares that this woman resided 
on the property at the time of seizure; that the plaintiff did not reside 
on the place previous to the colored woman moving from the house, 
which was either on the 27th or 28th of January, as far as he knows. 

The surety on the injunction bond, who is somewhat on terms of 
intimacy with the family, says that the plaintiff lived on the property 
when the injunction was sued out, i. e., February 20th, 1879; that he 
cultivated the land for her account, but did not reside on it. He does 
not say that plaintiff occupied the property previous to the injunction, 
still less at the time of seizure. 

The plaintiff testified. She says that she had leased the house to 
the colored woman up to January Ist, 1880; that she was anxious to 
occupy it; that she sent soma effects there in Dacember, 1879; that she 
then tried to move into it, but could not do so because the tenant would 
not move out of it; that as soon as the colored woman left the house, 
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she, the plaintiff, moved into it; that this was in the first part of Janu- : 
ary; that she resided on the place before she got the notice of seizure; 
that she believes the woman was in her house when the sheriff served 
the notice. : 

It is evident that the memory of the plaintiff failed her. It is clearly 
established that the demand was made on the 15th; that the seizure 
was executed on the 22d; that the tenant moved out on the 27th or on 
the 28th of January, 1880; that the plaintiff then moved in and occupied 
the house; that she was residing on it on the 20th of February follow- 
ing, when the injunctionissued. It is contradictory and self-destructive. 

It is, therefore, apparent that when the service of the preliminary 
process was made and when the seizure was effected, the plaintiff resided 
on the “ Fee place,” close by, but did not occupy as a residence the prop- 
erty now claimed by her as a homestead. 

That the plaintiff was in penurious circumstances, and that her un- 
fortunate daughter and grandchild were also in need and dependent 
upon her for support, there can be no question; but this cannot enhance 
her rights. Under the evidence and the law, we think that the plaintiff 
has not made out a case of exemption, and that the judgment perpet- 
uating the injunction is erroneous. We do not think this a case for 
the allowance of damages. 

It is, therefore, ordered and decreed that the judgment appealed 
from be reversed; and proceeding to render such judgment as should 
have been rendered, 

It is ordered, adjudged and decreed that the injunction herein issued 
be dissolved, without damages, at plaintiff's costs in both courts; and 
that the execution of the writ of seizure and sale, enjoined, be proceeded 
with as the law provides. 

Mr. Justice FENNER recuses himself, having been of counsel. 








No. 6792. 
CHARLES E. ALTER vs. Hornor & BENEDICT. 


The agreement between the holder of a mortgage note and an attorney-at-law, that the latter 
shall foreclose the mortgage, receive for his fee the commission stipulated in the act of 
mortgage, and warrant his client that he will receive from the sale of the property the 
fall amount ef his debt, is a valid and binding contract of suretyship, with a sufficient 
consideration. But the holder of the mortgage note, by subsequently taking it back from 
the hands of the attorney-at-law, and receiving the price the property brought at a 
sale ordered by the United States Bankrupt Court, cancels the obligation of the attorney- 
at-law under the said agreement. 


| from the Fifth District Court, parish of Orleans. Rogers, 
J. 
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M. M. Cohen for Plaintiff and Appellant: 

Plaintiff claims that defendants are indebted to him under a written contract or guaranty. 
Defendants “aver that the same was made without any consideration whatever.” 

First—Plaintiff replies, that in all contracts a just cause or consideration is presumed until 
the contrary be proven. 1 Hennen, 496. No. 12,2 Hennen, 1006. No. 75, 5 Marcadé, p. 
2to6. 1 Larombiere, p. 275. No. 9. 

Second—He who contends that he is exonerated, must prove the fact which has produced the 
extinction of the obligation. Rev. C. C. 2232. Fairchild vs. McEnery et al., 31 An. 695. 

Third—The leaving of a demand in the hands of an attorney to collect and control is a legal 
and sufficient consideration for a contemporaneous guaranty of the claim by the attorney. 
Gregory, Tilton & Co. vs. Thomas Gleed, 33 Vermont, 405. Robinson vs. Threadgill, 
13. Iredill, (N. C.) 39. 


Bayne & Renshaw for Defendants and Appellees: 


Plaintiff having left a certain mortgage note for collection with an attorney at law, to be pro- 
ceeded with in a particular manner, under a written contract, cannot hold such attorney 
responsible, after said attdrney has failed to obtain the relief contemplated, and is pre- 
vented from proceeding in the manner designated in the contract. 

And the fact that plairtiff received back the note and act of mortgage, after the failure of 
defendants’ proceedings, and proceeded upon it himself in another manner, annulled the 
contract. 


The opinion of the Court was delivered by 

Levy, J. The plaintiff Alter brought suit against the defendants, 
Hornor & Benedict, to recover the sum of $1015 90, the alleged differ- 
ence between the pro rata share which plaintiff received out of the pro- 
ceeds of sale of certain property of Joseph Ellison and the total of 
principal and interest of his claim on the property sold; which differ- 
ence he alleges defendants are liable and responsible to him on their 
guaranty that he should receive the amount of his claim in full out of 
the proceeds of sale of said property. 

It is alleged that the guaranty aforesaid was given by the written 
document, dated 21st May, 1875, filed in the suit and annexed to the 
petition, which reads as follows: 

* Received of Charles E. Alter, Esq., mortgage note of J. Ellison 
for $4500, dated New Orleans, May 16th, 1871, @ 3 y. f. d. with interest 
at eight per cent from date, to be proceeded upon,in Fifth District 
Court, by foreclosure of mortgage; and we undertake that when the 
mortgage property shall be sold, the same shall bring sufficient to pay 
the entire claim of C. E. Alter, principal, interest and costs; and we 
agree that we shall charge no fees to Mr. Alter, and shall have none ex- 
cept such as are provided for in the act of mortgage, and shall be 
collected from the mortgaged property. And we further agree that Mr. 
Alter shall be at no costs for our proceedings if unsuccessful. 

(Signed) Hornor & BENepIct.” 

It appears by the evidence in record, that the property was sold, 
by order of the United States District Court, in bankruptcy, on the 3d 
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of June, 1876. The amount, principal and interest, of Alter’s note, on 
that day, was $6315 00, and he realized as his pro rata $5299 10, the 
deficiency or difference being the amount claimed in plaintiff’s petition. 
The receipt and agreement of Hornor & Benedict bears some ambi- 
guity. The note is said to be received “to be proceeded upon in Fifth 
District Court by foreclosure of mortgage,” and they “ undertake that 
when the mortgaged property shall be sold the same shall bring suffi- 
cient to pay the entire claim of Alter,” etc. It would hardly be a forced 
construction to confine this undertaking of defendants to the proceed- 
ings in the Fifth District Court; but as this point is not raised by coun- 
sel, and, under our view of the case, is not necessary for its decision, we 
shall not further discuss or consider it. However, admitting that the 
guaranty is not thus limited, and that it was full and binding on the 
defendants, the testimony completely satisfies ys, that the plaintiff by 
his own acts relieved them from the obligation of the contract. The 
statements of plaintiff, in which he contends that when the note was 
returned to him, it was “thrust upon him,” and that in taking the note 
back again into his possession, he did not voluntarily assent thereto, but 
insisted upon defendants retaining it, are contradicted and disproved by 
the testimony of Hornor and of Baker. As to the sufficiency of the con- 
sideration of the contract of May 21st, 1875, we think there was a suffi- 
cient consideration, and defendants were bound thereby. Theattorney’s 
fees secured by the mortgage which were to enure to benefit of defend- 
ants formed a valid and binding consideration. Such being the case, 
was there a revocation of the contract or agreement and a cancellation 
or release of the guaranty therein contained? Alter voluntarily re- 
ceived the note which he had confided to defendants; it is true, although 
they suggested that he should take it, it was not forced upon him by 
violence or threats; he chose to re-assume its possession, and after such 
resumption,controlled, managed, collected and entered into arrangements 
by which the terms and conditions of sale of the mortgaged property 
were made. His notification, to the defendants, shortly before the day of 
sale, that he should hold them responsible, under their contract, for any 
deficiency, s2ems to us to have been an afterthought, and unwarranted, 
owing to his own acts. The testimony of Mr. Alter, unsupported, is 
ouerbalanced by that of Mr. Hornor, corroborated by that of Mr. Baker. 
That of the two last named witnesses establishes that, plaintiff, without 
Objection took back the note, while his subsequent acts evidence the 
mutual consent of parties to the revocation of the contract and ex- 
tinguishment of the guaranty. 
The judgment appealed from is affirmed with costs. 
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No. 7805. 


Vincent T. CaMBRE, INDIVIDUALLY AND AS ADMINISTRATOR, VS. FELICITE 
GRABERT ET AL. 
The wife has no mortgage on the property of the husband to secure a donation propter nup- 


tias made to her by himself. Re-affirming the Decision of Gates vs. Legendre, 10 Rob’ 
74. 


PPEAL from the Fifth Judicial District Court, parish of Iberville. 
McVea, J. 


Barrow & Pope for Plaintiff and Appellant. 
A, & E. B. Talbot for Defendants and Appellees. 


The opinion of the Court was delivered by 

Pocué J. Plaintiff seeks by the hypothecary action to subject a 
piece of property, owned by defendants, to a legal mortgage claimed by 
him to secure the sum of three thousand dollars, with legal interest 
from January, 1861, growing out of a donation of said sum by Jean 
Theo. Cambre, his father, to his deceased mother, Celestine L. Scivique, 
in consideration of his future marriage, evidenced by a marriage con- 
tract, in due form, under date of June 12th, 1851, the property having 


been owned by the husband from 1853 to 1866. By the contract it ap- 
pears, and itis admitted, that the sum of money mentioned in the act 
was not then given to the donee, but it was provided that the same was 
to have been paid in the future, and that it was never received by the 
wife. 


The defendants in answer urge: 

First. That the donation made by Jean T. Cambre to Celestine L, 
Scivique propter nuptias, as evidenced by their marriage contract, never 
had any effect, because the donee died before the donor. 

Second. That donations of present and future property, made by 
the husband to the wife in the marriage contract, do not carry with them 
a@ mortgage against the property of the husband. 

The judgment of the lower court was in favor of the defendants, 
and plaintiff appeals. His success depends exclusively on the existence 
of the legal mortgage which he claims as the result of the marriage 
contract, and of its inscription in the proper office in the parish of Iber- 
ville; and considering that as the pivotal question in the case, we shall 
proceed at first to its consideration. 

Mortgages cannot be presumed, or extended by implication, but 
must be strictly construed, and confined to cases in which they should 
apply under the laws creating them. 

The wife is allowed a legal mortgage on the property of the husband, 
for the restitution of her dota] effects or property, and for the reimburse- 
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ment of her paraphernal funds, or of the proceeds of the sale of her 
paraphernal property; and to succeed in this case, plaintiff must show 
that his mother’s claim was either dotal or paraphernal property. 

He claims that the donation, evidenced by the marriage contract en- 
tered into between his parents, formed his mother’s paraphernal funds, 
and his only reason in support of such conclusion is in the fact that it 
was not a dowry. 

But this is no answer to the question as to whether it is necessarily 
either. Under the provisions of our Code we are led to the conclusion 
that it was neither, the husband having received no property or funds 
for account of his wife. 

Plaintiff himself admits that under article 2328 of the Civil Ccde, 
stipulating that all donations to the wife on account of the marriage, 
except those of the husband, are part of the dowry, that the donation 
in this case cculd not be considered as forming part of his mother’s 
dowry. 

Now, Art. 2383 of the Code provides that “ all property which is not 
declared to be brought in marriage by the wife, or to be given to her in 
consideration of the marriage, or to belong to her at the time of the 
marriage is paraphernal;” and this definition clearly excludes the do- 


nation in this case by Theo. Cambre, which was expressly made “ in 
consideration of his intended marriage with said Celestine Scivique.” 

We are irresistibly borne out in this conclusion by the clear text of 
the Code, as interpreted by this Court in the case of Gates vs. Legendre, 
10 R. 74. 


In that case the Court ably reviewed all the reported decisions on 
that important question, and concluded that no legal or tacit mortgage 
results to the wife frcm a donation propter nuptias by her husband. 

In the face of such a clear interpretation of the law, resting upon 
the authority of an unbrceken line of decisions, this question would 
doubtless have been considered as finally settled in our jurisprudence, 
and the present case would, in all probability, have never come to light 
were it not forthe declaration to be found in the decision of the case of 
Newman & Co. vs. Eaton and Wife, in 27,An. 341. 

In that case the Court intimated thet a donation to the wife by the 
husband, in consideration of the future marriage, formed a part of the 
wife’s paraphernal property, and, as such, is secured by l< gal mortgage 
on the husband’s property. But we cannot assent to the reasons which 
are advanced in support of such theory. After quoting Art. 2338 of the 
Civil Code, which stipulates that such a donation cannot form part of 
the wife’s dowry, the Court concludes in these words: “Therefore, 
the property which is declared to be given to her in consideration of 
the marriage by the husband, is paraphernal.” 
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This declaration is in direct conflict with the unambiguous language 
of Art. 2383 of the Code, in the formal provision, “that property given 
to her in consideration of the marriage” is not paraphernal. 

And we are compelled to abide by the clear language of the text, 
and to consider that the proper interpretation is to be found in the case 
of 10 R. 14, and authorities therein quoted. 

Our conclusion is, therefore, that the donation in the marriage con- 
tract between Theo. Cambre and his future wife, Celestine L. Scivique, 
created no mortgage in her favor on her husband’s property, and that 
defendant’s land, purchased at the sale of Cambre’s property, could not 
be, and was never affected with any mortgage, as claimed by plaintiff. 

This view of the case obviates the necessity of considering the 
other ground of defense raised in the pleadings. 

It is, therefore, ordered that the judgment of the lower court be 
affirmed with costs. 








No. 7944. 
Tur Town oF DONALDSONVILLE vs. THE PoLicE Jury oF ASCENSION. 
An Appeal does not lie from a preliminary Injunction pendente lite. 


4 PPEAL from the Twenty-Second Judicial District Court, parish of 
Ascension. Cheevers, J. 






















R. N. Sims for Plaintiff and Appellee: 


First—A suspensive appeal will not lie from an original order granting a writ of injunction. 
29 An. 869; 3 Rob. 437. 

Second—The State of Louisiana is not a party to this suit, has not intervened therein, and is 

without interest. The State had no right to appeal. 2 An. 986; 4 N. S. 342; 1 N.S. 309. 


F. B. Earhart, District Attorney, for Defendant and Appellant: 


Where the District Attorney is enjoined from prosecuting violators of the Sunday-law ordi- 
nance of a parish (having the force and effect of a criminal statute, adopted by police 
juries under Act No. 84, Session Acts 1878), and where such decrees, mandates or orders 
cause an irreparable injury and dead-lock, will justify this Court, in order to disentangle 
it, to entertain an appeal of the State, and its officers, suspending the operations of such 
decrees. 30 An. 308; C. P. 556; 14 An. 59; 10 An. 752; 31 An. 663; 31 An. 545; 32 An. 
891; State vs. Tyron, 39 Conn. 183; 4 An. 11. 

In order to test the illegality or constitutionality of Sunday-law ordinances, adopted by police 
juries, under Act. 84, 1878, the remedy is not by injunction. 31 An. 545; 31 An. 663; 32 

An. 891; 4 An. 11; State vs. Tyron, 39 Conn. 581. 










On Motion To Dismiss, 
The opinion of the Court was delivered by 
Topp, J. The Police Jury of the parish of Ascension having passed 

an ordinance requiring stores, shops, groceries and other. places of 
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business, to be closed on Sunday, the town of Donaldsonville, situated 
in said parish, obtained an injunction from the District Court of said 
parish restraining the Police Jury and the District Attorney, as the 
legal adviser of said body, from enforcing the said ordinance within the 
corporate limits of said town. 

From the order granting the injunction the District Attorney ap- 
plied for and obtained a suspensive appeal in the name of the State. 

There is a motion made to dismiss this appeal on the ground, sub- 
stantially, that no appeal would lie from such an order, it being a mere 
preliminary order of injunction rendered in a pending suit, interlocutory 
in its character, and one which could not cause irreparable injury. 

As we are not called on to say whether an appeal in such acase could 
be taken by the State, or whether or not the State was in any manner a 
party to the proceeding instituted in the lower court, or had any ap- 
pealable interest in the subject matter thereof, it is sufficient to say that 
it is clear under the express rulings of this Court, and the settled juris- 
prudence on this point, that an appeal from a mere preliminary injunc- 
tion will not lie; and we fail to discover any thing in the character of 
this case, after attentively considering the arguments so earnestly urged 
in the brief of the District Attorney, to take it out of the established 
rule. 29 An. 869; 3 R. 437. 

The appeal is, therefore, dismissed at the appellant’s costs. 





No. 8140. 


Epwarp J. Gay vs. Tos. H. Exuis. 


Defendant in an action for slander of title, by setting up title in himself, changes the suit 
into a petitory action, in which he becomes plaintiff, and he must succeed or fail on the 
strength of his own title, and not on the weakness of his adversary’s. 

Certificates of purchase from the Land-Office, made in accordance with law. operate an equit- 
able severance of the land from the public domain and constitute sufficient evidence of 
title, when accompanied with possession, to form the basis of the prescription of ten 
years, against the holder of a patent issued subsequently to the acquisition of said pre- 
scription. 


pg tee from the Twentieth Judicial District Court, parish of La- 
fourche. Knoblock, J. 


Barrow & Pope for Plaintiff and Appellee: 


First—Ellis, by answering to Gay’s suit for slander of title, by setting up title to Secs. 92, 140, 
and 150 of T. 15, S, R, 16 E, changed the suit into a petitory action, in which he became 
plaintiff, and he must succeed or fail on the strength of his own title. 27 An. 307; 
Bidwell vs. Caveroc, 18 La. 103; 5 R 22; 24 An. 511. 

Second—Gay holds by prescription of ten and twenty years, having a just title therefor, and 
possession for over twenty years, the greater part, if not the whole, being under cultiva- 
tion, 
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(a) Prescription began to run on 2d October, wken the certificate of entry was issued to 
Laforest, because Laforest could have maintained a petitory action for same. Worth vs, 
Bronson, 98 U. S. 121; Frisbee vs. Whitney, 9 Wal. 187; Lytle vs. Arkansas, 9 How. 314; 
Hennen's Digest, vol, 1, p. 1269, No. 1, and cases cited ; Laidland vs. Landry, 12 An. 151. 

(b) Actual possession of part of a tract of land, with a title to the whole, is possession of the 
whole, and corporeal possession of this is not necessary to continue same, but civil 
answers. 9M. 43 ; 9 M.174; 1 R. 159; 13 La. 286; C. C. (3404-5-6-53) ; 15 La. 566; 16 La. 
10; 19 La. 251. , 

Third—Ellis acquired nothing from Laforest, the sale or transfer beir g on the condition that 
he bad not previously sold, and there being no consideration. 

Fourth—The patent issued to Townsend Ellis, under which Thcmas H. Ellis claims, enures 
to the benefit of Gay. 4 An. 268, McGill vs. McGill; 4. R. 79; 14 An. 123; 22 How. 202; 16 
An. 301; 3 How. 46; 21 How. 240. 


E. A, O'Sullivan for Defendant and Appellant: 


The act of sale 28th March, 1856, did not convey title to sections 92 and 153. 

When land certificate is transferred, the transfer should be recorded, to affect third persons. 

A marshal selling property described in one act of sale, does not sell property belonging to 
same person described under another and subsequent act. 

Marshal's deed without adducing in evidence the judgment to support the deed, is no evidence 
of title. 6 N. S. 462, 347; 3 L. 212; 4. L, 12; 22 An. 629. 


The opinion of the Court was delivered by 


Fanner, J. The plaintiff, alleging himself to be the owner of a 
certain sugar plantation, situated in the parish of Lafourche, and de- 
scribed in his petition, brought this suit against the defendant, chargingg 
slander of his title to a portion of the lands embraced in the planta- 
tion, and claimed the relief usual to such actions. The defendant 
answered and reconvened, setting up title in himself to certain lots, 
sufficiently described, for the purposes of this suit, as lots Nos. 92, 140, 
and 150; averring that Gay pretends to hold title to said lots and slan- 
ders the title of defendant, and holds and uses and prevents defendant 
from holding and using the said lots; and he prays to be quieted in his 
title to said lots and to be put in pcsseesion thereof, and for rents and 
damages. 

It will be observed that defendant’s claim is confined to lots Nos. 
92, 140 and 150, and does not embrace No. 153; nor is the claim enlarged 
by annexing his title, which does embrace No. 153, since he may well 
confine his controversy to some of several tracts ccnveyed in the same 
title. Gay disclaims title to lots 140 and 150; and, therefore, nothing is 
involved except the title to lot No. 92. 

Gay answers the reconventional demand, denying its allegations, 
reiterating those of his own petition, and pleading the prescription of 
ten and twenty years. 

By his answer to the petition for slander of title, setting up title in 
himself, defendant changed the suit to a petitory acticn, in which he 
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became the plaintiff, and he must succeed or fail on the strength of his 
own title and not on the weakness of his adversary’s. 

18 La. 103; 5 R. 21; 21 An. 511; 27 An. 307. 

Gay’s title is traced back, through his authors, to a sale from Geo. 
W. Lee to Nelson & Donelson, passed on March 28th, 1856. By that 
act Lee sold to Nelson & Donelson “a certain sugar plantation, to- 
gether with all the buildings and improvements thereon, known as the 
Acadia plantation, composed of “four specifically described tracts, and 
containing about two thousand acres. In the sale it was stipulated that 
“ whereas, said vendor is not at the moment prepared to show {itle to 
the tract known as the Gibson place, said to contain 640 acres,” certain 
arrangements were made to secure the perfecting of title, or in case of 
failure, to secure the vendees against loss. 

Shortly thereafter, the purchasers, Nelson & Donelson, had a sur- 
vey made of the place, the map of which is in the record, and it was 
then discovered that lots 92 and 153, though forming part of the sugar 
plantation, were still government land. On October 2d, 1856, one La- 
forest entered these sections with others, and obtained from the gov- 
ernment the usual certificate of purchase, numbered 886. 

On 21st of January, 1857, Laforest sold these sections to Geo. W. 
Lee, which act, however, was not recorded until August 16, 1877. 

On 29th January, 1857, Lee conveyed these sections to Nelson & 
Donelson, and in the act it is declared that the said sections “form 
part of a plantation known as Acadia, which was purchased by Nelson 
& Donelson on March 28, 1856, and were supposed to pass by the sale 
aforesaid, but, on subsequent survey, were discovered to be vacant 
lands,” &c. This act was duly recorded on the same day, January 
29th, 1857. 

From this it appears that Lee had sold to Nelson & Donelson the 
plantation of which these two lots actually formed a part. The title 
conveyed, so far as these two lots were concerned, was discovered to be 
deficient. Thereupon Lee acquired title to the lots in question and, in 
perfection of his original sale, conveyed it to his vendees. The effect 
of this was to make the original sale, by which he sold to them the 
whole plantation, a perfect title as to the whole. 

The immediate title to the plaintiff Gay describes the property as 
it was described in the first sale from Lee to Nelson & Donelson of 
March 28, 1856, and refers to that act alone as the origin of titles. That 
act, however, was, on its face, translative of title to the whole Acadia 
plantation, and notwithstanding the defect of title existing at the time 
as to lots 92 and 153, it became a valid translation of title to those lots 
also by the retroactive effect of the subsequent proceedings above re- 
ferred to. 
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To determine whether Gay and his authors held section 92 by title 
translative of property, it is only necessary to determine whether sec- 
tion 92 formed part of the Acadia sugar plantation; for whatever defects 
may exist in the subordinate descriptions of the tracts composing it, 
the plantation, as a whole, was undoubtedly conveyed. The evidence 
leaves no doubt that section 92 was situated in the very heart of the 
plantation, in near neighborhood to the sugar-house, running directly 
across the place, near the centre, and that nearly all, if not all, was 
cleared, enclosed and in cultivation at the date of the sale from Lee to 
Nelson & Donaldson, and to the present day. This appears from the 
maps offered in evidence, taken in connexion with the testimony of 
witnesses. 

The possession by Gay and his authors from the date of Lee’s sale 
to Nelson & Donelson is established, and is not controverted by any 
evidence suggesting even a doubt on the subject. 

All the elements of the prescription pleaded by Gay are fully 
shown, and his plea must be sustained. 

The defendant Ellis, having obtained from Laforest a transfer of the 
certificate No. 886, in 1877, presented it at the land office and obtained 
@ patent for the land. He contends that the title remained in the State 
until the issuance of the patent, and that Gay and his authors could 
not prescribe against the State. Certificates of purchase from the 
proper Government officers, made in accordance with law and fairly 
obtained, operate as equitable severance of the lands from the public 
domain, and pass the lands so held into the domain of private property, 
making them the subjects of private contract, and are sufficient evi- 
dence of title to support a petitory action, and consequently to support 
prescriptive rights based thereon. 

See authorities cited in Hennen’s Digest, Public Lands ITI, (b), 3); 
98 U. S. 121; 6 Wall. 187; 9 How. 314. 

The patent cannot avail against prescription founded on possession 
under equitable title derived from the Government itself, and operating 
divestiture of the title of the Government, anterior to the date of the 
patent, and more than ten years prior to the institution of the suit. 

Laidlaw vs. Landry, 12 An. 151. 

LeBlanc vs. Lubrique, 14 An. 772. 

Laforest vs. Downing, 16 An. 302. 

For these reasons we think the plaintiff's plea of prescription should 
be sustained. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be affirmed at appellant’s costs. 
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No. 8104. 
StaTE oF LOUISIANA Vs. JOHN P. EXNIcros. 


A Statute is not unconstitutional as a whole, under the Constitution of 1868, because all its 
objects are not expressed in its title. Those parts of the law, which are indicated by the 
title, must stand, while only those not so indicated will fall, unless they are so inter- 
woven with, and dependent upon, each other, that they cannot be separated. 

Act No. 42 of 1871, providing for the punishment of ‘any officer or other person, charged 
with the collection, receipt, safe-keeping, etc., of public money, who shall convert it to 
his own use, etc.,” clearly covers the case of a clerk of the Administrator of Finance of 
the City of New-Orleans, guilty of such an act. 


PPEAL from the Criminal District Court, parish of Orleans. Luzen- 
berg, J. 


Wm. L. Thompson for Defendant and Appellant: 


First—Act No 42 of the State of Louisiana, passed in the year 1871, under which this prose- 
cution is based, is unconstitutional, because it does not express its objects in its title, 
Second—That if said act be declared constitutional, it is not applicable to accused, henee, 

any conviction under said act is null and void. 


J. C. Egan, Attorney General, for the State, Appellee: 


First—The constitutional provision directing and requiring that the object or objects of the 
statute shall be expressed in the title, does not require that all the details and provisions 
of the statute should be expressed or referred to in the title. 28 An. 38. 


The opinion of the Court was delivered by 

Fenner, J. The only errors assigned in this case appear from a 
motion in arrest of judgment, made in behalf of defendant, on the fol- 
lowing grounds, viz: 

First. That act No. 42 of 1871 is unconstitutional because said 
act does not contain in its title the object of said act, nor does its title 
mention or attach any responsibility to clerks whose duties are minis- 
terial. 

Second. That defendant was not an officer known to the law, and 
charged by law with the collection of taxes. 

Third. That defendant was only a clerk employed by the Adminis- 
trator of Finance of the City of New Orleans, and that Act 42 applies 
only to offiers charged by law with the collection of taxes, and not their 
clerks or subordinate agents. 

Fourth. That the Administrator of Finance was the sole lawful 
agent of the city to collect and receive its revenues, and could not dele- 
gate its power to others, and thus cause responsibility under the law to 
attach to them. 

Act No, 42 of 1871 was passed under the régime of the Constitution 
of 1868, which, while requiring that “ every law shall express its object, 
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or objects in its title,” contains no inhibition against the inclusion of 
several objects in the same law, provided they be.expressed in the title. 

The title of this act, under the broadest division, contains at least 
twelve distinctly expressed and different objects. The act itself contains 
no less than one hundred and three sections, which have reference, 
some to one, some to another, of the objects expressed in the title. 

It is settled, beyond dispute, that in the application of this consti- 
tutional provision, those parts of the law which are indicated by the 
title must stand, while only those, not so indicated, will fall, unless they 
are so interwoven with, and dependent upon, each other, that they can- 
not be separated. 

Cooley Const. Lim. 4th ed. p. 181. 

It may well be doubted whether a pleading, based on the broad 
charge that such an act as this, containing a multiplicity of objects in 
its title and of provisions in its body, is unconstitutional; without speci- 
fication of any particular provision intended to be assailed, could form a 
proper basis for any judicial inquiry or determination. 

It is manifest, at a glance, that the allegation is not true as pleaded, 
because the act is not unconstitutional, though some particular pro- 
vision thereof may be. 

Waiving this objection, however, in this case, we find from the 
brief of counsel that his objections tothe constitutionality of the act, as 
well as we can understand them, are directed against section 90 of the 
act, and are twofold, viz: 

First. That the object expressed in the title, viz: “To punish cer- 
tain crimes and misdemeanors,” does not express the persons or class of 
persons who are to be punished therefor, and is, therefore, insufficient 
to cover the designation of such offenders in the body of the act. 

The objection can hardly be seriously considered. It is obvious 
that “ crimes and misdemeanors” can only be committed by persons, 
and that persons only can be punished for the commission thereof. 
Certain persons, or persons occupying certain relations, can alone com- 
mit certain crimes. Only persons entrusted with the money of another 
can commit the crime of embezzlement. 

The crime defined in section 90 of the act under consideration is 
the embezzlement of public funds, and it can only be committed by “ offi- 
cers or other persons ” charged in some manner with the collection or 
custody of such funds. In defining and punishing the crime, it was 
necessary. to designate how and by whom the crime might be committed, 
and such designation is aptly covered by the title. 

Second. It is objected that in a certain part of the section pro- 
vision is made as to what facts shall constitute “ primd facie evidence” 
of the crime; and that such provision is not covered by the title. 
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There is no occasion to pass upon this constitutional question in 
the present case. Even if this provision as to evidence were held 
to be unconstitutional, it would not affect the validity of the remaining 
portions of the section. Nothing in the record informs us that this rule 
of evidence was applied in the instant case. Had it appeared that the 
judge had charged the jury that the facts stated in the act constituted 
prima facie evidence of guilt, and had a bill of exception been properly 
taken to such charge, we might have examined this question; but no 
foundation for its examination is laid here. 

So much for the objections to the constitutionality of the law. 

The other grounds for arrest of judgment are comprised in the 
proposition that, not being a statutory officer, but acting only as a clerk 
employed by such an officer, he is not covered by the provisions of the 
act. The act provides that “if any officer or other person, charged 
with the collection, receipt, safe keeping, etc., of public money, or any 
part thereof, shall to fail pay over the same according to law, or shall 
convert to his own use, etc.” 

It is impossible to explain the use of the words “or other person,” 
not once only, but several times, upon the theory that the act was in- 
tended to apply to “ officers” only. 

The law-maker unquestionably had in view the self-evident fact 
that officers charged with the collection of taxes could not perform 
their functions without necessarily delegating some of their duties to 
subordinate agents; and it was the intention to prevent, and punish, the 
embezzlement of public funds by such employees as well as by the offi- 
cers themselves. 

The case of defendant is covered by the letter and clear meaning of 
the law. 

The judgment appealed from is, therefore, affirmed. 

Rehearing refused. . 





No. 8239. 


Stare OF LovrsiANa EX REL. O. VaLeTon vs. E. K. Skinner, JupGe First 
Crry Count. 


This Court will not use its supervisory power, under Article 90 of the Constitution, by the 
writ ot Oertiorari, toinvestigate whather or not, an inferior Court, in an 2nappealable case 
has decided correctly, when it has acted within the limits of ite jurisdiction and in pro- 
ceedings apparently legal. 


| for Writ of Certiorari. 
Chs. Louque for the Relator. 
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The opinion of the Court was delivered by 
Bermupez, C.J. This is an application for a Certiorari in an unap- 


pealable case. 

The petitioner charges, that on a rule taken against him, as gar- 
nishee, under execution issued against a defendant, he was condemned 
to pay to the constable of the First City Court a sum of money in his 
hands, the proceeds of a sale made by him, as auctioneer, under the 
direction of the defendant in the case, for account of another person 
not a party to the rule, and not bound by the judgment upon it. 


He avers the illegality of the proceedings, the inapplicability of the 
case, irreparable injury, etc., and asks us to avoid the judgment against 
him, and to direct the defendant judge to try the case, in conformity 
with the provisions of the law. 

Practically, this Court is called upon to review the action of the 
litigant, to. look beyond the judgment, to test its correctness, to reverse 
it, and to require that court to try the case anew This interference on 
our part is asked in the exercise of the supervisory powers conferred 
upon this Court by article 90 of the Constitution. 


The object of the writ of Certiorari is to ascertain the validity of 


proceedings before an inferior court in unappealable cases. 


The writ should never issue, unless upon a showing that the pro- 
ceedings are absolutely void and have not been sanctioned by the party 
complaining of them. C. P. 855, 857, 864. 


The proceedings may be null where the inferior judge has refused to 
hear the party or his witnesses, or has pronounced sentence without 
having cited him to appear. C. P. 857. 


It, is not pretended, neither does it appear, that the First City Court 
had no jurisdiction over the main action, or was incompetent to enter- 
tain against petitioner, in the form which it did, the summary proceeding 
ancillary to the execution of the writ under the money judgment; nor 
that the petitioner was not heard before judgment. Had the city judge 
exceeded the bounds of his jurisdiction, a Certiorari would not have 
been the remedy to arrest further proceedings. 


The city judge had jurisdiction over the whole subject matter, and 
was vested with a legal discretion to determine the merits of the rule 
against the petitioner, garnishee in the suit. C. P. 1152, 246, 642; State 
ex rel. Fredricks vs. Judge, lately decided. Whether he has exercised 
that discretion correctly or incorrectly is a question which we have no 
powertodetermine. In such a case as is presented, an error of judgment 
on the part of the judge, either as to the facts or the law, cannot be in- 
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quired into and corrected by this Court, whose investigation is restricted 
to the regularity and validity of the proceedings as they appear on the 
face of the papers. Passing upon the merits, which were determined by 
the city judge, would be to usurp an appellate jurisdiction in unappeal- 
able cases, which was not conferred upon this Court. Const. Art. 81; C. 
P. 857; 14 Ill. 381; 22 Ill. 333; 27 Ill. 140; 9 Ark. 73; 22 Ill. 105; 14 Iowa, 
211; 19 Me. 46; 8 Gill(Md.) 150; 29 Cal. 459; 29 Barb. N. Y. 622; 45 Wis. 
353; 60 Pa. 107; 112 Mass. 206, vol. 3, U. S. Dig. p. 260, N. 254, 255, 
256. 

We have already held, in several cases, that in applications of this 
description we are not permitted to go behind the proceedings attacked 
so as to pass upon the intrinsic correctness of the action complained of, 
but are confined to an inquiry into the extrinsic validity of the proceed- 
ings, clearly announcing that we would not countenance such applications 
with a view to revise the correctness, in point of substance, of the action 
of subordinate courts in unappealable cases. In such circumstances 
we have studiously declined all interference. State ex rel. Wintz vs. 
Judge Criminal District Court, lately decided. O. B. 34, fo. 1; State ex 
rel. Zuberbier vs. Judge, No. 8128. See, also, O. B. 53, fo. 44, 127, 206, 
279, 534; 32 An. 549, 553. 

For the decision of the matter presented, it is immaterial whether 
the petitioner may or not sustain irreparable injury. If the city judge 
have erred, and his decision be final, and work a hardship, it is an evil 
which we are powerless to remedy. It does not, however, at all follow, 
from the statement to that effect in the petition, that the complainant is 
exposed to any loss. He does not allege that he has seasonably asked 
the city judge to notify and hear the third party before passing on the 
rule against him as garnishee. It may well be that had he done so the 
judge, moved by a sense of justice or propriety, would have permitted 
that party to be apprised of the proceeding. Even then it lies in the 
power of the petitioner, before complying with the judgment against 
him, to notify, even informally, that party of the existence of such judg- 
ment. Upon such notice, it will be the interest of such party, for whose 
account the petitioner claims to have made the sale, the proceeds of 
which are in his hands, to protect himself from the effect of the judg- 
ment complained of, by proper proceedings to prevent its execution by 
the petitioner, or application of the money by the constable. Under the 
circumstances of the case, the petitioner cannot be expected to do 
more. 

The proceedings assailed were carried on, apparently, in proper 
form, before a competent court, and the writ does not lie. 

It is, therefore, ordered that the application be refused with costs. 
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No. 7956. 


Succession OF Francois EpMonp Dupuy. Opposition oF City or NEw 
ORLEANS TO ACCOUNT AND TABLEAU OF EXECUTORS. 


The validity of the assessment of taxes for the year 1880 and the levy of the same in Decem- 
ber, 1879, by the City of New Orleans, by virttfe of the laws then in force, was not affected 
by the Constitution of 1879 or subsequent statutes. Decision in New Orleans vs. Verg- 
nole, 33 An., 35 affirmed. 

The summary mode of collection provided for by said Constitution and Act No. 77 of 1880, 
does not apply to the taxes levied by the City of New Orleans in December, 1879. 

When property of a succession, upon which the said City has a privilege for the payment of 
her taxes, has been sold by order of the Court of Probates, that privilege is transferred 
to the proceeds and the City has the right to be paid out of the same, and, therefore, to 
oppose the Account of the Executor. 

The condition affixed to the sale by the order of Court, that the purchaser shall assume certain 
taxes, cannot bind the City who is no party to the proceedings or agreement, and compel 
her to sue the purchasers for the payment of such taxes. 


from the Second District Court, parish of Orleans. Tissot, 
. J. 


Frank N. Butler and Sam’l P. Blanc for the City of New Orleans, 
Opponent and Appellee: 


I. 
The levy of a municipal tax creates a legal obligation to pay the assessment, on the part of 
the taxpayer; and that obligation may be enforced in any ordinary legal proceeding, not- 
withstanding the law has provided a summary method for a collection of the tax. 


Il. 
Act 77 of the year 1880. 
(a) Unconstitutional: Because, 
1. The object of the law is not disclosed in its title. 
2. The act embraces more than one object. 
3. Itis retroactive in its operation. 
4. It divests vested rights. 
(b) Inapplicable to Municipal taxes. 
III. 
Provision in Act 77, relative to a Tax-Colleotor's sale. 
1. It depends entirely upon the statute in which it is found; and that statute being void for 
unconstitutionality, the provision falls to the ground. 
2. It is cumulative, not restrictive. 
IV. 
The city has not lost the right to proceed against the succession of Dupuy, nor against the 
proceeds of the assessed property embraced by the tableau of distribution. 


¥. 

The judgment appealed from is not directed against the ‘‘ general funds” of the estate, but 
against the specific fund arising from a sale of the property assessed ; and if it was other- 
wise, the matter is not of sufficient importance to engage the attention of the Supreme 
Court; and 

VL. 

Amendment of judgment by allowing interest at the rate of ten per cent per annum from 

March 31, 1880, upon the amount of the tax bills. 
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C. E. Schmidt, for the Succession, Appellant: 


First—Even if Act 77 of the Session of 1880 were inapplicable to this case, the city has no 
right to any judgment against the general funds in the hands of the executors of this 
estate. It could only claim such a judgment as would be enforceable against the specific 
property chargeable with the tax, unless the sale of said property had been effected 
under the order of the Frobate Court for the purpose of paying the charges upon the 
property, among other debts. 

‘Second—The order of court in the present case directed that the property should be sold sub- 
ject to the tax lien, the payment of which was assumed by the purchaser. The sale did 
not, in any manner, affect the city’s lien upon, or right to proceed against, the property. 

Third—But the Act No. 77 of 1880 directed an assessment to be made in the year 1880 for the 
levy of taxes in the course of that year, and provided for the mode of collecting the same, 
the whole in conformity with the requirements of the Constitution of 1879. That assess- 
ment was not completed at the time of the trial of this case in the District Court. (R. 
pp. 47 and 48). Both under the provisions of the said Act No. 77 and those of the Consti- 
tution, the taxes that were to become due the city for the year 1880, had not been ascer- 
tained at the date of the sale of the property of the estate in April last, or of the trial of 
this casein June; and no judgment could, therefore, validly have been rendered therefor 
in favor of the city. 

Fourth—Under the provisions of the Act No. 77 of 1880, and of the Constitution of 1879, no 
suit is authorized for the payment of either State or municipal taxes due on real property, 
but the collector can only enforce the payment of such taxes by sale at the expiration of 
the year in which they are due. 

The city had, therefore, clearly no right to oppose the executor’s tableau. 





The opinion of the Court was delivered by 


Topp, J. On the 10th of April, 1880, the property of this succes- 
sion was sold to effect a partition between the heirs of the deceased. 

On the 31st of May, thereafter, the testamentary executors of the 
estate filed an account of their administration and a tableau of distri- 
bution. 

This account and tableau was opposed by the City of New Orleans, 
on the ground that the city was not recognized therein as a creditor for 
the amount of taxes with which the property was affected, the proceeds 
of which were sought to be distributed. 

There was judgment in favor of the city, sustaining the opposition, 
and ordering the taxes claimed, to the amount of $1953 95, to be paid by 
the executrs, from which judgment the executors have appealed. 


The city has moved for an amendment of the judgment, and asked 
for the allowance of ten per cent interest on the amount of the taxes 
from the 31st of March, 1880. 

The claim of the city is opposed, substantially, on the following 
grounds: 

Ist. That the taxes levied by the corporate authorities of the City 
of New Orleans in 1879, for 1880, had been superseded by the assess- 
ments made, or to be made, under Act 77 of 1880. 
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2d. That the tax claimed can only be realized or collected through 
a sale by the tax-collector of the property assessed. 

3d. That the city must pursue the property in the hands of the 
purchasers at succession sale; that the terms of the order of sale 
directed that the property be sold, subject to the taxes, which were to 
be assumed by the purchasers. 

First. The municipal taxes of the City of New Orleans, for the 
year 1880, were levied and imposed in the month of December, 1879, in 
strict accordance with the laws on that subject previously enacted. 
Under this levy and assessment, a legal obligation had been imposed on 
the taxpayers of the city for the payment of their respective taxes 
before the Constitution of 1879 went into effect, which was on the first 
of January, 1880. 

In the case of the City of New Orleans vs. Julien Vergnole, recently 
decided by this Court, and not reported, we had occasion to consider 
whether the licenses imposed under the authority of the same laws, and 
at the same time that the municipal taxes were levied, were abrogated, 
or in any manner affected by the articles of the Constitution or 
subsequent statutes containing provisions inconsistent with the laws 
and ordinances under which such licenses were imposed; and we held 
that they were not abrogated or affected by such subsequent provisions. 
Our reasoning in that case, and the authorities cited in support of the 
same, are applicable in this case, where the validity of the taxes imposed 
under the same authority, and at the same time, is attacked. And for 
the reasons assigned in that case, supported by the authorities cited, we 
are of opinion that the assessment of the taxes, the payment of which 
is resisted in the case at bar, was legal and valid, and the city had the 
legal right to enforce the collection of the same. 

Second. We do not consider the provisions of Act 77 of 1880, or the 
article of the Constitution velating to the collection of taxes, as appli- 
cable to the municipal taxes levied and imposed by the corporate au- 
thorities of the City of New Orleans in December, 1879. Even were it 
otherwise, it is clear that the summary mode provided by said constitu- 
tional and statutory provisions did not necessarily exclude every other 
mode for the collection of the taxes. 

In this instance, the property sold was burdened with a privilege in 
favor of the city for the taxes in question. When the sale took place 
this privilege attached to the proceeds, and was the first privilege 
thereon, and the city had a right to claim the taxes out of these pro- 
ceeds, and enforced her privilege therefor by such direct proceeding as 
was instituted in this case. The city was not compelled to take pro- 
ceedings to sell the property to pay the taxes, when the same property 
had already been sold in a judicial proceeding, and the proceeds of that 
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property, subject to the privilege for taxes, was in the hands of the exe- 
cutors ready for distribution. The city had the right to make direct 
claim to the sum due, as she did do in the proceeding complained of. 
Dillon on Corporations, Sees. 653, 655; 13 An. 497; 1 G. M. and I. (Md.) 
499; 14 Illinois, 83; 2 Serg. (Tenn.) 167. 

Third. Itis urged by the counsel for the succession that the con- 
dition of the sale of the property, as expressed in the order of sale, 
was “that the taxes due and exigible in the year 1880, are to be 
assumed and paid by the purchasers, over and above the price of ad- 
judication. And that by reason of such condition the city was precluded 
from any claim for taxes on the proceeds of this sale, but must pursue 
the purchasers of the property. It is a sufficient reply to this to say 
that the rights of the city to enforce her privilege for the taxes could 
not be in any way affected by the terms or conditions of an order to 
which she was no party. No privilege creditor of the succession, not a 
party to the proceeding, could be thus compelled to abandon or waive 
his claim on the proceeds of the property, subject to his privilege, and 
ave can see no reason why the city, for her privilege debt and the first 
privilege bearing on the property, should be subject to a different 
rule. 

The evidence in the record shows that the taxes imposed and due, 
the payment of which was demanded in this proceeding, were assessed 
upon the identical property sold, and were properly ordered to be paid 
out of the proceeds of the sale of this property. 

The amendment prayed for, allowing interest on the taxes, “should 
be granted, as such interest is expressly authorized by law.” 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be amended by allowing ten per cent interest per annum 
on $1953 95 from the 3lst March, 1880, and as thus amended, it be af- . 
firmed, the succession of Frangois Edmond Dupuy to pay costs of both 
courts. 








No. 8197. 


State oF LovursiaNna vs. Davip WILSON. 


It isleft to the sound discretion of the District Judge to determine what time should be al- 
lowed Counsel appointed by him to defend the accused, for the purpose of preparing his 
defense; and also to grant or refuse an application for a continuance on that score, made 
on the day of trial. 


PPEAL from the Ninth Judicial District Court, parish of Concordia. 
Hough, J. 


G. F. Bowles for Defendant and Appellant. 
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Hiram R. Steele, District Attorney, and J. C. Egan, Attorney General,. 
for the State, Appellee: 


First—The Supreme Court cannot revise a refusal to grant acontinuance. A decision thereon 
involves a question of fact. State vs. Wilson, 23 An. 559. 

Second—The time allowed counsel appointed by the court to defend the accused to prepare 
his defense is regulated by the judge a quo. State vs. Ferris, 16 An. 425. 

Third—Continuances are left very much to the discretion of the presiding judge, and his re- 
fusal will not be revised on appeal, when it appears that no special reason is disclosed for 
delay. State vs. Vigoreux, 13 An. 309. 





The opinion of the Court was delivered by 


Bermupez, C.J. The defendant was indicted and tried for the crime: 
of rape, upon a female child, under nine years of age, and on a verdict 
of guilty without capital punishment, was sentenced to imprisonment, at 
hard labor, in the State Penitentiary, for the term of his natural life, 


On appeal to this Court, he complains that the District Judge 
illegally refused to grant him a continuance, prayed for on the day of 
trial, and to allow him a new trial, on the ground that the counsel ap- 
pointed by the Court had not sufficient time to prepare his defense. 


He was arraigned on the 7th of October, 1880. It does not appear 
that he asked for the appointment of counsel. 25 A. 382. Yet an at- 
torney was appointed on the 14th to defend him, and the case was fixed 
for trial for the 16th following. On that day, a motion was filed fora 
continuance on the ground stated, supported by affidavit, but it was 
overruled. It stated no special cause for the delay. The attorney does 
not appear to have been shocked at the ruling. He did not resign his 
trust, 16 A. 425, but proceeded with the trial of the case, giving the ac- 
cused his able and generous assistance. After a verdict of guilty, a 
motion was made for a new trial, but no attempt appears to have been 
made to show that by the refusal of the judge to continue the cause, 
the prisoner had sustained any injury, and that the judge should have 
granted the postponement of the case. The motion charged, besides, 
that the verdict was contrary to law and evidence. 


It is left to the sound discretion of a District Judge, in such cases, 
to determine what time should be allowed counsel appointed by him to 
represent the accused, in order to prepare his defense. 16 A. 425. And, 
also, to pass upon applications for a continuance on the day of trial, 23. 
A. 559, as wellas upon motions for a new trial. Unless it be shown 
that some special and sufficient reason was assigned and made good, 
in support of an application for a continuance, and that the District 
Judge acted arbitrarily and was guilty of a denial of justice, his rulings, 
in two instances, the one affirming the other, at different stages, parti- 
cularly when the last was made ona motion after verdict, will not be- 
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revised on appeal. 13 A. 309; 21 A. 290; 26 A. 422; 28 A. 46; 29 A. 595; 
31 A. 179, 408. 

We cannot, for a moment, suppose, that, had it been shown when 
the motion for a new trial was heard, that the continuance, which was 
asked and refused on the day of trial, should have been allowed; or, 
that the finding of the jury was contrary to law and evidence, and for 
either cause, that the accused did not have a fair and legal trial; the 
judge a quo would not, even on his own motion, have set aside the ver- 
dict and granted the prisoner a new trial. We must, and do believe, 
that in acting as he has done, he has discharged his duties conscien- 
tiously and legally, and has done no injustice to defendant. 

Judgment affirmed. 








No. 8158. 


STATE OF LOUISIANA EX REL. J. T. Forp vs. ERNEST MILTENBERGER. 


In a proceeding under the Intrusion into office law, at the instance and on the relation of a 
private individual, the first inquiry is: has the Relator a muniment of title to the office 
held by the Defendant? If he has not, and only contests the rights of the Defendant, 
without exhibiting an apparent title in himself, the proceeding must fall. 

The object of that law, which provides for a summary proceeding to test the superiority of 
the respective titles of the Relator and the Defendant, to an office, was not to embrace 
cases in which no prima facie title, such as a commission, a judgment or a return of 
election, can be produced by office claimants. 

The law in question was not intended as a substitute for the law providing for and regu- 
lating the contestation of elections, and has not repealed the same. 


| eo from the Civil District Court, parish of Orleans. Tissot, 
J. 


W. B. Lancaster and Miller, Finney & Miller for the Relator, Ap- 
pellant: 


First—The right to public office, to be filled by elections, is derived from the fact of election. 
The remedy under the Intrusion Act is in favor of those rightfully entitled to the office, 
the suit to be brought by the State, joining the name of the party entitled. The issue of 
the commission does not settle the right. Hence, one rightfully entitled to the office by 
the faci. of his election, may invoke the remedy afforded by the Act, against one to 
whom the commission has issued ; in other words, the commission is not the test of the 
right, so as to preclude judicial inquiry into the issue, who is rightfully entitled to the 
office. Revised Statutes, Secs. 2593, 2397, 2398. 

Second—The remedy under the Intrusion Act, is given to the State for the benefit of the 
party rightfully entitled to the office, but it is none the less the suit of the State. The 
right to contest the election is given to the individual. The remedies are distinct. 
Hence, if the individual, whose name in this case, is set forth in the petition as right- 
fully entitled to the office, could by his individual actions contest the election of his 
competitor who holds the commission, still the remedy under the Intrusion Act would 
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be preserved. State vs. Delassize, 21 An, 710; Hayes vs. Thompson, ibid, 655; Duson vs. 
Thompson, 32 An. 864, 

The right to contest an election must be derived from statute, The office of Recorder of the 
Second Recorder's Court is not embraced in Sections 1418, 1419, of the Revised Statutes, 
or in the Act No. 24 of 1877, first session, p. 26. Acts of 1877, extra session, p. 200, Secs. 
1,3; State ex rel. Rousseau, 13 An. 8&9. 


Spencer & White and F. C. Zacharie for Respondent and Appellee: 


First—A question of law alone is presented. 

Second—No suit can be brought by a person joined with the State under the Intrusion into 
office Act of 1868, unless that person have a commission or some other muniment of title. 

Third—His remedy is by a contest of the election on its merits under Arts. 1418 and 1419, 
and the Act 26 of 1877, amendatory thereto. 

Fourth—The meaning of the word “ district,’ in Act 26 of 1877, is not confined to judicial 
districts, but extends to all ‘‘districts” created by law, including the Recorders’ Districts 
of Orleans, Tax Collectors’ Districts, School Districts, Levee Districts, etc. 





The opinion of the Court was delivered by 


Bermupez, C.J. This proceeding was instituted by the State, under 
the intrusion into office act, at the instance of J. T. Ford, who claims 
that he is rightfully entitled to the office of Recorder of the Second and 
Third Districts of New Orleans. Upon that fundamental averment the 
charge is made that the defendant has nevertheless taken possession of 
that office, holds the same, and exercises the functions thereof, as 
though elected thereto, all this unlawfully, by usurpation of, and intru- 
sion into, said office. Prayer is made for judgment, decreeing that the 
defendant is a usurper and an intruder; that the relator is entitled to 
the office, and that the defendant do turn over to him the said office, 
together with all the books, papers, appurtenances, etc., thereunto 
belonging. 

In bar the defendant pleads that the relator has not been returned 
as elected, and has not been commissioned to the office; that the 
respondent has been returned as elected thereto, and has been ac- 
cordingly commissioned; that the relator has not even a prima facie 
right to the office, and could not occupy it even if it were unquestionably 
vacant, and that he cannot assert his pretensions to the office in this 
proceeding. 

The defense was sustained, and the suit dismissed. The judgment 
thus rendered was not appealed from by the State, the Attorney General 
refusing to do so, but it is brought up for review by Ford, the relator, 
whose right in the premises is not questioned. 21 An. 755; 30 An. 70. 

An admission in the record is to the effect that the defendant. was, 
at the time of the election and promulgation of the result thereof, 
Recorder of the lower districts of the city; that the plaintiff holds no 
commission as such Recorder, the defendant having been declared 
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elected to the office by proclamation of the result of the election, and 
having been commissioned by the Governor, upon which commission he 
has qualified and is in the actual discharge of the duties of the office, 
as his own successor. 

The pretensions of the relator are predicated upon sections 2593, 
2597, of the Revised Statutes, relative to intrusions into office. The law, 
as found in those sections, has already been subjected to legal analysis, 
and has received a judicial construction which establishes that in a pro- 
ceeding under it the courts are without authority to go beyond an ex- 
amination of the titles set up by the contestants to the office in contro- 
versy; and that the only power which they can exercise, is to decide 
which, if any, of the litigants has a legal title to the office. The 
commission of each has been held to be the evidence of such title. 25 
An. 264, 268. 

We do not think, however, that a commission is invariably the only 
or conclusive evidence of the right of a contestant to the office in con- 
troversy, though we hold that he must exhibit a prima facie complete 
muniment of title. 

Such party may allege and produce what is equivalent, if not supe- 
rior, to a commission, viz: a definitive judgment of a competent court 
‘decreeing him entitled to the office. 

Independent of such a case, the party claiming to have been elected 
to a public office may hold and rely upon an official return duly 
published by the proper officer as the result of the election at which he 
was a candidate. 

It is a fact likely to occur, as it is not without precedent, that after 
the rendition of such judgment or the publication of such return, the 
Executive may, with or without valid cause, hesitateor refuse to issue a 
commission to the party recognized by the judgment or return, as en- 
titled to the office, and that the courts may be powerless to compel 
the issuance of such commission. It is possible that the judgment 
may not be conclusive upon the incumbent because he was not a 
party to it, or that it be otherwise inoperative, or that the legality and 
correctness of the return be questioned. 

In such cases, the right of the party judicially recognized, or in 
whose favor the return was made, to require a test proceeding under 
the intrusion act, would have to be acknowledged, and his muniment of 
title, judgment or return, would be as much prima facie, as a commis- 
sion regularly issued to him by the Executive under the great seal of the 
State. 

Prior to 1868, the only mode in which the right to an elective office 
could be asserted and determined, was by proceeding under the law 
regulating the contestation of an election. 
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The intrusion into office act, under which this suit was instituted, was 
not intended to repeal that law, and to serve asa substitute for it. They 
both can co-exist. The former may prove ancillary to the latter. It 
was not designed to apply to cases in which an investigation of matters 
of fact, originating anterior to all official action, was contemplated; or 
in which the correctness of such action was to be inquired into and 
passed upon; in other words, its object was not to embrace within its 
purview cases in which no prima facie title, such as a commission, a 
judgment, a return, was exhibited by office claimants. It cannot be 
supposed for an instant that it was meant to permit any person merely 
claiming an office, or to have an interest, to inquire under the cover of 
the State, into, ard test the rights of incumbents. 

Its purpose was to subject the rights of the latter to inquiry and 
to scrutiny at the demand of the State, either on its own motion or at 
the instance of parties claiming to be rightfully entitled to the office, 
and then only upon exhibition to the State attorney first, and to the 
State judicial officer next, of same apparent title, sufficient on its face 
to justify an induction into office in the event of an actual or of a de- 
clared vacancy. 

Were it not so, it would follow that by a proceeding which is sum- 
mary in its character, in which no jury trial can be had, the law relative 
to the contestation of elections would prove a dead letter, and that a 
party entitled, as a matter of right, to a trial by his peers, would be 
frustrated of that high privilege so precious in cases of that character. 

It cannot be admitted that such ever was the intent of the law- 
maker. . 

In a proceeding under the intrusion act, by the State alone, the in- 
quiry is: Has the defendant usurped and intruded into the office? If 
he heve, he is excluded and ejected from it; the office is declared vacant, 
and remains to be filled as provided by law. If the defendant is found 
not to have usurped or intruded, then he is quieted in the possession of 
the office, and in the exercise of his functions. 

In a proceeding under the same act, by the State, on the relation of 
an “interested person,” the first inquiry is: Has the relator a muniment 
of title to the office held by the defendant? If he have, the court passes 
at the threshold upon its sufficiency and effect; and if it establish a 
prima facie right to the office, the next inquiry is into the right of 
tenure of the defendant; but if the relator have no such muniment, and 
if the State do not press on its own behalf an investigation, the litiga- 
tion drops, the contest ends, the proceedings are to be dismissed, and 
the incumbent must not then be disturbed. 

It is not because an incumbent is an intruder or usurper that a 
relator is entitled to the office. The relator must first satisfy the court 
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that he can fill the vacancy which he seeks to have created by the eject- 
ment of the usurper or intruder. 

If he cannot do so, he has no interest in the proceeding, and cannot 
prosecute it when the State does not. 

In the present instance the State has refused to prosecute an appeal, 
and the relator has exhibited no muniment of title which would au- 
thorize his induction in case the defendant were pronounced a usurper 
or intruder. Were the defendant to desist from any opposition, were he 
to resign, or to die, the suit would abate; but the relator could not, on 
that account, be inducted into the office to which he lays claim; for he 
holds no commission, exhibits no return or judgment declaring him en- 
titled to it. Sec. 2598, R. S. 

On the contrary, by a judicial admission, which cannot be miscon- 
strued, which is entitled to more weight and effect than questionable evi- 
dence, he formally admits that he is the holder and bearer of no com- 
mission, of no judgment, of no return, and that the defendant was 
returned and commissioned as elected to the office in dispute. 

We do not consider that the rulings in 21 An. 655, 710, and 26 An. 
374, clash with those made in 25th Annual. They were made in cases in 
which commissioned complainants were the actors, unless perhaps it be: 
in the case of Wickliffe, in which the commission is not alluded to, but 
can be inferred to have been relied on. 

In connection with the decisions in 25 An., see Franklin vs. Allain, 
No. 4634; Nichol vs. Webre, No. 4633; Comeaux vs. LeBlanc, No. 4632, 
maintaining the same doctrine. 32 An. 934. 

Whether the relator could have resorted to another proceeding, 
either under the law relative to the contestation of elections, or under 
any other law, in order to assert and vindicate his alledged rights to the 
office held by the defendant, is a question which it is not necessary to 
solve, to determine the present litigation. 

He has not contested the election of the defendant either by attack- 
ing the return, as was done in the Babin case, 32 An. 579, or by any 
other proceeding, save the present one, in which the assault, as we have 
explained, cannot be entertained. 

If he had a right to bring a suit, under any law, he should have 
instituted it. If he had not, he finds himself in no worse predicament 
than those who once thought that they could have recourse to the 
same, and who were disappointed in their expectations, as in the 
Rousseau case. 13 An. 89. 

If the relator have rights in this case, otherwise than as a claimant 
of the office, he has not shown that the defendant is a usurper and an 
intruder in the sense of the intrusion act. The commissions which the 
defendant holds show the contrary. If the defendant was not re-elected, 
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and is not entitled to the new commission, he then holds, under his first 
commission, until his successor be commissioned and qualified ; if he 
was legally re-elected, his second commission empowers him conclusively 
to discharge the functions of the office. 

The judgment appealed from is affirmed with costs. 


No. 8153. 


State oF LovisIaNaA EX REL. ELIzABeTH Horscu vs. JupGE Civit Dts- 
trict Court, Division D. 


This Court will not use its supervisory power, under Article 90 of the Constitution, to com- 
pel a District Judge, who has appointed, according to his judgment and his conscience, 
one of two applicants tutor of a minor, to appoint the other applicant instead, on the 
ground that the latter is the party designated by the law. The Decree can only be re- 
versed on Appeal, if illegal. 

Nor is it an open question any more, that a Mandamus does not lie to control the exercise of 
the discretion of inferior courts, in a particular manner. 


| for Writ of Mandamus. 


W. B. Koontz and Lacey & Butler for the Relatrix: 


The judgment of the inferior court is productive of great wrong and hardship toward rela- 
trix and her minor grandchildren, from which no relief or remedy is afforded by appeal. 
C. P. 580. 

In all cases where the action of the lower court is promotive of great hardship and injustice, 
whether the proceedings be regular or otherwise, and there -is no other remedy, the 
Court should exercise its supervisory power. Constitution, Arts. 81, 90; 32 An. 549, 555, 
719, 776. 

‘There can be no dative tutorship where the minor has relations, who may claim the tutor- 
ship by the effect of the law. Rev. Civil Code, 273, 266, 270; 5 Rob. 268; 9 An. 356; 10 
La. 540. 

The inferior judge was without discretion to refuse relatrix the legal tutorship. Rev. Civil 
Code, 266. 

Neither is it the exercise of a sound discretion to refuse relatrix the dative tutorship for 
causes not enumerated in the Civil Code (Arts. 302, 303) as grounds of exclusion, and 
this Court should interfere to prevent the wrong and injury. 29 An. 795. 

This case presents itself as coming within the reservation made in State ex rel. Oity of New 
Orleans vs. Judge, 32 An. p. 549, as an exceptional case calling for special relief. ; 

Relatrix, inany event, should be given the custody of the persons and property of the 
minors until she is heard on appeal from the judgments depriving her of her grand- 
children. 


F. Michinard for the Respondent. 


The opinion of the Court was delivered by 
Bermupez, C.J. This is an application for a mandamus to compel 
the respondent to render a particular decree. 
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The relatrix claims that it was the duty of the respondent to ap- 
point her tutrix of her minor grandchildren, whose father and mother 
have died, without appointing to them a testamentary tutor; that he 
has rejected her application, and conferred the appointment on a half 
brother of the minors, against whom she prefers grave charges; that 
the judgment is final by signature; that she cannot take a suspensive 
appeal from it, none being allowed by law; that she has sustained a 
wrong which should be redressed, and that her only mode of relief is to 
appeal to this Court for the exercise of its supervisory powers. She 
concludes, by praying that the District Judge be commanded to appoint 
her legal, or, at least dative tutrix of her minor grandchildren. 

The respondent returns that the merits of the case, involving the 
claim of the relatrix to the tutorship in question, were regularly and 
contradictorily tried and decided by him in the conscientious discharge 
of bis duties. 

The relief sought by the relatrix cannot be granted her in the pres- 
ent proceeding. 

Her. right to the appointment is not absolute and unquestionable. 

If it was the duty of the District Judge to have appointed her, it 
was not a ministerial duty, the performance of which can be enforced in 
this form. 

The law requires of him,in a matter like that submitted to him, 
viz: one in which there are conflicting claims between the ascending and 
other relatives, and one of them pretends to have a better right than 
the person claiming the tutorship, that he shall determine the case in a 
summary way, and confer the tutorship “on the person whom he thinks 
to have the best right,” reserving the right of appeal to the other party. 
C. P. 954, 955. In the decision of such a case, he is clearly vested with 
a judicial discretion. 

Even if it were otherwise, it does not appear that he has refused to 
exercise that discretion; on the contrary, it is patent that he has done 
so. The indisputable right of the relatrix was to have her claim passed 
upon. The District Judge could have been compelled to determine it, 
had he refused to do so; but he has passed upon and has rejected it. 
14 Wall. 152. 

Besides, the relatrix has an adequate and specific remedy. The 
law specially provides that an appeal lies in such acase. C. P. 580, 1059. 
It is true that the appeal will not suspend the execution of the judg- 
ment of appointment, but with the propriety or impropriety of the law 
this Court has nothing to do. It takes and enforces it as it finds it on 
the statute book. We are not, however, to infer that the minors will, 
on that account, suffer an irreparable injury. Even then we do not see 
how we could afford the relief. 22 An. 116; 14 Wall. 152; 35 Cal. 213. 
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It is the duty of the District Judge to require from the tutor whom 
he has appointed, a bond for a sufficient amount, and to see that the 
surety or sureties furnished are good and solvent, in the meaning of the 
law. We have no reason to assume that he will prove derelict to his 
trust, and we believe to the reverse. 


The rule may be cunsidered as established by an overwhelming 
current of authority, English, American and local, that a mandamus 
does not lie to control the exercise of the discretion of inferior courts in 
@ particular manner. Their decision, specially on the merits of a case, 
must be left untrammeled. When pronounced in a matter properly be- 
fore them, it cannot be reviewed and corrected in such a proceeding. 
Whether the judgment was correctly or incorrectly rendered in such 
matter is immaterial. In an appealable case it can be revised and cor- 
rected, if need be, on appeal only; and in unappealable cases it must re- 
main as rendered. The fact that the decision complained of may seem 
to bear harshly and oppressively upon the party complaining, does not 
warrant a departure from the well-established rule. 

Ex parte Newman, 14 Wall. 152; 35 Cal. 213; 4 Pet. 404; 1 Denio 
679; C. P. 905; 2 An. 979; 3 An. 716; 8 An. 92; 9 An. 14, 250; 10 An. 420; 
22 An. 116; 23 An. 766; 26 An. 116; 19 An. 6; also other authorities cited 
below. . 


The granting of a mandamus in the present case would be, in an ir- 
regular proceeding, to reverse the judicial action of the District Judge, 
to compel him to retrace his steps, to annul his judgment, and to force 
him to render another judgment, not according to his own views, but in 
conformity with those of a superior court substituted thereto. It would 
be to usurp, practically, the functions of the inferior tribunal in the de- 
termination of the merits of the case. 15 An. 113; 13 An. 483; 17 An. 
328, 288; 22 An. 116; 26 An. 121; 28 An. 805; 3 An. 978. 


An interference of that character would speedily absorb the time of 
this Court in reviewing, on applications for a mandamus, the findings of 
lower courts to the great prejudice of the regular business of this Court, 
and would engender a confusion and delay in litigation, which would 
thwart the ends of justice, and soon become unbearable. 94 N.S. 414; 
32 An. 978; 15 An. 113; O. B., folio 43; Ib. 211-213; 17 An. 328; 98 U. S. 
240; 9 Pet. 573; 13 Pet. 404; 14 Wall. 152; 35 Cal. 213; 4 Pet. 404; 3 Ad. 
& E. N.S. 810; 3 Ad. & E. 725; 5 Halst. 57; 1 Mich. 359; 4 Cow. 49; 50 
Mo. 172; 46 Barb. 27; 4 Mo. 286; 3 Ark. 427; High on Ex. Rem. #176, 
177, 181, 186, 188, 189, 197, and authorities at foot of pages 148, 150, 151, 
152—Ed. 1874. 


We have had occasion several times to consider the spirit and let- 
ter of Art. 90 of the Constitution, invoked by the relatrix, and to state 
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generally the nature of the cases within its purview. 32 An. 552, 555, 
and others. 

We do not think that in the circumstances presented by the rela- 
trix we would be justified in exercising in her behalf the plenary pow- 
ers conferred upon us by that constitutional provision. 

It is, therefore, adjudged and decreed that the preliminary orders 
herein made be rescinded, and that the application for a mandamus be 
refused with costs. 





No. 6834. 


Miss KatE NuGENT vs. JoHN McCaFrFreEy. 


On MoTION TO DISMISS. 


In the absence of any name as payee of the Bond of appeal, this Court will consider the 
Bond payable to the person to whom the law makes it so, to wit: the Clerk of Court; 
and will not dismiss the Appeal on that ground, 


ON THE MERITS. 


An action for the recovery of real estate and damages, is liable to seizure. 

Notice of seizure of such an action, to the Clerk of the Court, in which the suit is pend- 
ing, to the defendant in the suit and to the plaintiff therein, is proper and sufficient, and 
constitutes a valid seizure. 

The appraisement in a case of such seizure, should be as in other cases of seizure of incor- 
poreal rights. 

The advertisement of the Sherift for the sale of such a claim, should be during thirty days, 
as for the sale of immovables. 

The purchaser of the claim in such a case, being the defendant himself against whom the 
action is brought, has the right to plead Confusion, in a Rule against the plaintiff in the 
action, taken for the purpose of having the suit dismissed, 


, < from the Fourth District Court, parish of Orleans. Houston, 
J. 


W. B. Lancaster and F. A. Flanagan for Plaintiff and Appellant: 


First—A right of action to annul a sale of real estate and for damages thereunder, is not such 
appreciable right as can be seized, appraised and sold. Both rights are strietly personal 
to the original holder and are not such as can be exercised by his creditors without his 
consent. 

Second—Such seizure, if at all, cannot be made in the hands of the clerk of the court in 
which the suit is pending, especially by a mere notice, as in this case; it would have to 
be made in the hands of the debtor. 

Third—A judgment creditor cannot cause the sheriff to seize money, or a money claim, due - 
by himself to his judgment debtor. By the mere fact of law the two debts, so far as they 
co-exist, are already mutually extinguished by compensation. 

Fourth—Although a third person may seize asuit belonging to his judgment debtor, and have 
it appraised by experts according to their opinion of its chances for success, as between 
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the parties to the suit, this cannot be done. The law has provided for the appraisement 
in such case by the judgment of a court of justice, after full trial. The plaintiff has by 
law, as between himself and defendant, an absolute right to a jury. 

Fifth—An action for the recovery of an immovable is itself an immovable by intendment of 
law, and cannot be sold, after seizure, without an advertisement of thirty days. 

Sixth—The plea of confusion must be made by peremptory exception or by answer—not by 
rule. 

Seventh—The plea of confusion, made by defendant, essentially implies an admission that 
the debt against himself, which he avers to have been thus extinguished, had a rea) 
existence. 


Cutler & Dibble on the same side. 


J. O. Nixon, Jr., for Defendant and Appellee. 


On Motion To Dismiss. 


The opinion of the Court was delivered by 

Spencer, J. Defendant and appellee moves to dismiss this appeal 
on three grounds. 

First. Because the bond names no one as payee. 

Second. Because the bond is signed Kate A. Nugent instead of 
Kate Nugent. 

Third. The bond does not sufficiently identify the judgment ap- 
pealed from. 

The bond is in the usual form, declaring that appellant and her 
surety, naming both, “are held and firmly bound unto executors, 
administrators and assigns, in the sum of $150,” ete. 

Then follows the condition of the bond, reciting “that Kate A. 
Nugent has this day filed motion of appeal from a final judgment 
rendered aguinst her in the suit of Kate Nugent vs. John McCaffrey, 
No. 43,543, in the Fourth District Court for the parish of Orleans,” 
etc. 

It is manifest that Kate A. Nugent is the Kate Nugent “against ” 
whom judgment was rendered in the suit No. 43,543. The bond so 
declares expressly. The judgment appealed from is sufficiently de- 
scribed. 

In the absence of any name as payee of the bond, we will supply 
it, by considering it as payable to the person to whom the law says it 
shall be made payable, to wit: the Clerk of the Court—just as in the 
absence of an amount being stated, we will supply it by reference to the 
order of appeal. See “Gibbs vs. Lum,” 29 A. 526. This case differs 
from that of Marks vs. Herman, 21 A. 756, where the bond was payable 
to the plaintiffs. 

The motion to dismiss is overruled. 
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On THE MERITs. 
The opinion of the Court was delivered by 


Levy, J. John McCaffrey, appellee herein, obtained two judgments 
against the plaintiff; under a writ of seizure and sale under one of 
these judgments, a certain piece of property of the plaintiff, Miss Kate 
Nugent, affected by a mortgage recognized in said judgment, was seized 
and sold, and McCaffrey became the purchaser thereof. The property 
did not realize the amount of the mortgage debt. Miss Nugent, some 
months after this sale, brought this suit against McCaffrey, in which 
she prayed that she might be decreed to be the owner of the said prop- 
erty, and put in possession of the same, alleging that the seizure, sale, 
and advertisement were not made according to law, and that the adjudi- 
cation to McCaffrey was illegal and vested no title to the property in 
him, and also claimed damages to the extent of $5000 for the alleged 
wrongful acts, possession, destruction of fences and deterioration of the 
property by McCaffrey. McCaffrey having a monied judgment still due, 
issued execution thereon and had seized and offered for sale all the 
right, title, and interest of Miss Nugent in and to this suit. A rule to 
release this seizure, was made absolute in 1875, by the then Judge of the 
Fourth District Court. Subsequently, in February, 1877, another exe- 
cution was issued and the same property seized thereunder, viz: the 
right, title and interest of Miss Nugent in this suit. McCaffrey became 
the adjudicatee of this property, appeared in Court and took a rule 
upon Miss Nugent to show cause why her suit should not be dismissed, 
on the ground that he had become owner of all her right, title and in- 
terest therein, and her claim had become extinguished by confusion. 
On the trial, the sheriff’s return on the writ showing the adjudication 
to McCaffrey and the proces verbal of the sale were offered and filed 
in evidence. This rule was made absolute and plaintiff’s suit dismissed. 
From that judgment plaintiff has taken this appeal. 

The grounds on which appellant seeks a reversal of the judgment 
dismissing this suit are: 

1st. That an action to annul a sale of real estate and for damages, 
is not such an appreciable right as can be seized, appraised and sold. 

2d. Such seizure cannot be made in the hands of the Clerk of the 
Court, especially by mere notice. It would have to be made in the 
hands of the debtor. 

3d. A judgment creditor cannot cause the sheriff to seize money or 
a money claim due by himself to his judgment debtor. By the mere 
effect of law the co-existing debts are mutually extinguished by com- 


pensation. 
18 
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4th. That appraisement of a suit cannot be made by experts, but 
only after trial and the finding of a jury as to the value. 


5th. An action for recovery of an immovable is itself an immovable, 
and cannot be sold after seizure, without thirty days advertisement. 


6th. The plea of confusion must be made by peremptory exception 
or by answer, not by rule. 


7th. The plea of confusion admits that the debt had a real existence. 


The action pending, in which there is a claim to real estate and for 
damages, is liable to seizure: 


1st. The decision of this Court in the case of Field vs. Weaver, not 
yet reported, so far from weakening, strengthens this case. There we 
held that the right to issue an injunction was not subject to seizure, but 
that the claim for damages was thus subject. Here there is a claim for 
the recovery of particular property, not a mere right to the exercise of 
remedial process or conservatory action. 


2d. We find no difficulty as to the manner in which the seizure was 
made. A tangible taking into possession by the sheriff of the right, 
title and interest of Miss Nugent in the suit, was a physical impossi- 
bility, because it was incorporeal. Notice to the Clerk of the Court, in 
which the suit was pending, to the defendant in the suit and to the 
plaintiff therein was proper, and constituted a valid and sufficient 
seizure. 


3d. We see nothing requiring consideration in this ground of plain- 
tiff. 

4th. So, also, with this ground.. We deem the rights of the plaintiff 
in the pending suit a subject for appraisement under the law regulating 
the appraisement of property seized under execution, just as any other 
incorporeal right, such as a right or interest of an heir in an unsettled 
succession. 


5th. So far as the action for the recovery of an immovable is con- 
cerned, we think it clear that such action is of itself an immovable by 
intendment of law, and immovables cannot be sold under seizure, with- 
out previous advertisement of thirty days. There may, however, be a 
waiver by the defendant in execution. In this case we find no such 
waiver in the record. Article 471 of the Code of Practice, declares that, 
among incorporeal rights considered as immovable from the object to 
which they apply, is, “an action for the recovery of an immovable 
estate or an entire succession.” Article 670 of the Code of Practice, re- 
quires that, a sale of immovables by the sheriff shall be made after 
thirty days advertisement. So far, then, as the action for the recovery 
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of the immovable estate is concerned, the advertisement was insuffi- 
cient. 

6th. The plea of confusion was not improperly set up in the rule 
‘taken by McCaffrey. Confusion arises and is created by operation of 
law, and the existence of facts which cause confusion, if shown by the 
evidence, would be cognizable by the Court and recognized without re - 
-gard to the mere formal manner or particular mode in which it was 
pleaded. 

7th. This ground is untenable and does n >t merit serious considera- 
tion or discussion. 

McCaffrey, alleging that he had become owner by purchase at 
sheriff’s sale of the right, title and interest of Miss Nugent in the suit 
referred to, of Nugent vs. McCaffrey, obtained a rule against the plain- 
‘tiff to show cause why the suit should not be dismissed, etc. The plain- 
‘tiff, defendant in this rule, in her answer thereto, specially denied that 
there had been any valid sale of said rights, as claimed by McCaffrey. 
McCaffrey, by the adoption of this proceeding, sought to be recognized 
as owner of the right of action, and as such, entitled to control the 
‘same and specially to dismiss it. He offered in evidence the title from 
‘the sheriff and all the proceedings in the suit, in which his judgment 
‘was obtained, on which execution was issued and the seizure and sale 
were made. The defendant in rule denied the validity of the title set 
up. Plaintiff offered the sheriff’s sale and proceedings in suit in evi- 
dence, and we think it was competent for defendant, under her denial of 
the validity of the sale and proceedings, to show on the face of the papers 
the illegality thereof. The issue of such validity was tendered by the 
plaintiff and accepted by the defendant in rule, and thus joined, we 
‘think she clearly had the right to avail herself of the patent defects in 
the title of plaintiff. 

The sheriff’s deed itself shows that the property was offered for 
sale and adjudicated, so far as the right to recover the immovable prop- 
erty was involved, without complying with the necessary legal require- 
ments as to advertisement, and to the extent of the sale of this action 
or the right to this action for the recovery of the immovable, was de- 
fective, and cannot be maintained. 

It is, therefore, ordered, adjudged and decreed that the judgment ap- 
pealed from be annulled, avoided and reversed, and that this cause be 
remanded to the Civil District Court of the parish of Orleans, to be 
proceeded with according to law and in accordance with the views herein 
expressed, and that the appellee do pay the costs of this appeal. 
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No. 8192. 


Boarp oF LEVEE ComMIsSIONERS vs. Lor1o Bros. SaME vs. LEONCE Lorio.. 
CONSOLIDATED. 


The “contribution " which the Board of Levee Commissioners is authorized by law to levy 
upon all lands protected by the levees, etc., is not a ‘‘ tax, toll or impost,” within the 
meaning of the Constitution. Affirming previous Decisions. 

The question of the legality of such contributions will, therefore, not be considered by this 
Court in a case in which the amount involved is below its appellate jurisdiction. 


PPEAL from the Twenty-Third Judicial District Court, parish of 
Iberville. Cole, J. 


Barrow & Pope for Plaintiffs and Appellees: 


A law authorizing contributions for the purpose of building local levees is not a law levying 
a tax, and a suit to recover the amount of such contribution, where same is less than 
$1000, is not appealable to the Supreme Court. 21 An. 51; Rooney vs. Brown, 20 An. 499; 
11 An. 220, 370; 14 An. 498; 2 An. 330; 11 An. 324; 9 R. 333; 4 An. 2; 11 M. 324; 32 An. 
818. 

Alex. Hébert for Defendants and Appellants: 

Act No. 78, approved April 1st, 1876, and Act No. 46, approved April 3d, 1877, of the General 
Assembly ot Louisiana, creating a Special Levee District, situated partly in the parishes 
of Iberville and Pointe Coupée, are unconstitutional. 

First—Because the objects are not stated in their titles. 

Second—Because the Legislature cannot enact laws by implication or mere reference. 

Third—Because the tax imposed is not equal and uniform. 

Fourth—Because receiving no benefits from said ‘‘ Levee District,’’ their property is taken for 
purposes of public utility without just or adequate compensation. 

Fifth—The tax is void, also, because it was never authorized by a majority of the voters of the 
district, as required by Acts of 1872, p. 56. 


On Motion To Dismiss. 


The opinion of the Court was delivered by 

Fenner, J. The above two cases were consolidated, tried and adju- 
dicated together. The judgment appealed from is for the amount of 
$80 50 against each defendant. 

The right of appeal rests on the claim that the case is one in which 
the constitutionality or legality of a tax, toll or impost is in contesta- 
tion. 

The motion to dismiss is based on the denial that any such ques- 
tion is involved. 

The plaintiffs are a corporation, organized under Acts 78 of 1876, 
and 46 of 1877, vested with powers to construct and maintain levees for 
the protection, from inundation by the waters of the Mississippi river, 
of lands within a certain designated district, and, in the language of the 
act, “ to levy a contribution upon all lands protected by said levee,” ete. 
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The suits are brought for the collection of such assessments, and 
the question is, whether they are a “tax, toll or impost” within the 
meaning of the Constitution. 

The question seems to be no longer an open one in our jurispru- 
dence, it having been held in numerous decisions, that contributions of 
this character, provided for the purpose of constructing public works 
for the advantage of particular districts, and levied on property with 
reference to the supposed benefits derived by the property from the 
works, are not taxes, tolls or imposts, within the meaning of those words 
as used in the Constitution. 

21 An. 51; 20 An. 499; 110. S. 324; 2 An. 330; 4 An. 1; 11 An. 220, 
324, 370; 14 An. 498; 9 R. 333. 


In Rooney vs. Brown, 21 An. 51, the precise question of jurisdiction 
here involved was presented, and the appeal was dismissed on the 
ground that suits for the collection of such contributions, though their 
legality or constitutionality were contested therein, were not cases in- 
volving the “ constitutionality or legality of a tax, toll or impost.” 


Questions affecting the validity of acts of the co-ordinate legislative 
branch of the government should not be decided by courts unless 
clearly and necessarily within their jurisdiction. 

The appeal is, therefore, dismissed at appellants’ cost. 








No. 7986. 


‘Succession oF Francois E. Durpvy. Wrpow SamMuet Moore vs. Dorss- 
TAN Datcour, NaTuRAL TuTorR, ET AL. 


On Rue aGcarnst A. J. Lacrorx, PurRcHASsER. 


Labiche died in 1872, leaving certain heirs at law, who claimed his estate against one another. 
They subsequently made a compromise between themselves, by which some of them 
sold their rights to the others, who, thereupon, entered into possession of the estate and 
sold its property at public auction. Dupuy bought the property. He afterwards died, 
and the same property was sold by order of the Probate Court, and bought by Lacroix. 
This purchaser refuses to accept the title, because, in 1877, five years after the death of 
Labiche, his last will was discovered, by which he instituted his same legal heirs, his 
universal legatees, and made a number of money legacies. 

Decided that the title is good and the purchaser in no danger of eviction, because the Com- 
promise between the heirs of Labiche was made by all parties in view of the existence 
of a will and is binding on all of them, and because the special legatees have not recorded 
their legal mortgage against the property of the testator. 


: oo from the Second District Court, parish of Orleans. Tissot, 
J. 
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C. E. Schmidt for Plaintiffs on Rule and Appellants: 


In the absence of forced heirs, the universal legatees are seized of right of the estate of the . 
deceased. It is upon their heads that all the rights of ownership and possession of the 
deceased pass at the very moment of his death. It isto them that the maxim applies: 
“ Le mort saisit le vif.”” But the particular legatees do not represent the deceased. Rev. 
‘C. C., Arts. 940 and 1609. 

In intestate successions the legal heirs, whether legitimate or irregular (the latter, however, 
after a decree putting them in possession), represent fully the deceased, are owners and 
possessors of all he owned and possessed, and debtors for all that was due by him. Rev. 
C. C., Arts. 941, 942, 943, 944, 945, 949; Rogron, on Art. 724 C. N. 

A particular legatee has a claim for his legacy against the universal legatees or heirs per- 
sonally, each of whom is bound to discharge the legacy in proportion to the part that 
falls to him in the succession; and moreover, a mortgage on the immovable property of 
the succession is granted by law for the security of such legacy. C.C. Art. 1633 (1626). 

But the legal mortgage of the particular legatee never was, even under the Code of 1825—one- 
which could exist, as to third persons, without registry. C. C. of 1825, Art. 3298; 22 An. 
391, ib. 390, 

8uch a legatee, if he demands a separation of the patrimony of the deceased, preserves his 
privilege, as against the heirs or representatives of the deceased, on the immovables of 
the succession, only by recording the evidence of his claim against the succession within 
three months after itis opened. C. C. Art. 3275 (3242). 

Where a person dies leaving no ascendant and no legitimate relations, but two natural 
daughters, a natural sister, and the son of another natural sister predeceased, and a con- 
test arises between the daughters on the one hand, and the two natural collaterals on the 
other, as to who is entitled to take as heirs the estate of the deceased, and a compromise 
is effected between the contestants or litigants in which the two daughters, in considera- 
tion of a certain sum paid them, consent to renounce in favor of their opponents—the 
sister and nephew of the deceased—all rights or pretensions whatever which they have, 
or might have, either as heirs, legatees, or in any other right, to the estate; the subsequent 
discovery of a will whereby the deceased institutes the two daughters, sister, and nephew 
aforesaid his universal legatees, could not, in the absence of any evidence of fraud on 
the part of any of the parties to the compromise, vitiate or annul the same. C. C. 3083 
(3050). 

The opposition of the natural sister and nephew to the recognition of the natural daughters 
as the legal heirs of the deceased having, in conformity with the stipulations of the 
compromise, been maintained and the opponents recognized as the sole legal heirs and 
put into possession of the estate as such in 1872, the judgment so rendered is final by 
the lapse of the delays for an appeal. It has, therefore, the foree of res judicata as to 
the status of the said opponents as legal heirs. 

The only persons who could have contested the rights of the opponents under that judg- 
ment, were the natural daughters, and as against them, the compromise duly executed 
in 1872, has the force of the thing adjudged. C. C. 3078 (3045). 

The title acquired by Dupuy in 1873, from the persons who had been recognized in 1872, as 
the sole heirs of Cyrille Labiche, is therefore unimpeachable by either the legal or testa- 
mentary heirs of said Labiche, and the appellee, Lacroix, has not exhibited any valid 
reason for declining the title tendered him by the representatives of the estate of 
Dupuy. 


J. L. Tissot for Defendant on Rule and Appellee: 


If the buyer is disquieted in his possession, or has just reason to fear that he shall be dis- 
quieted by an action of mortgage, or by any other claim, he may suspend the payment 
of the price until the seller has restored him to quiet possession, or caused the disturb-- 
ance to cease, unless the seller prefer te give security. 
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There is an exception to this rule, when the buyer has been informed, before the sale, of the 
danger of eviction. 

C. C. 2557 (2535); C. N. 1653, annoted by Dalloz; C. P. 710; 2 An. 384; 9 An. 232; 9 R. 414; 
and also the notes at the foot of Art. 2557 C. C., and 710 C. P. annoted by Voorhies. 

Si l'acheteur est troublé ou a juste sujet de craindre d’étre troublé par une action soit bypo- 
thécaire, svit en revendication, 11 peut suspendre le paiement du prix jusqu’d ce que le 
vendeur ait fait cesser le trouble, si mieux n’aime celui-ci donner caution, ou & moins 
qu’il n’ait été stipulé que, nonobstant le trouble l’acheteur paiera. 

Juste crainte d’éviction. L’acquéreur n’est pas obligé de justifier d'un trouble dans son 
acquisition ; il suffit qu'il ait juste sujet de craindre d’étre troublé, soit par un action 
hypothécaire, soit par une revendication, pour qu'il ait la faculté de suspendre le paie- 
ment de son prix jusqu’a ce que le vendeur ait fait cesser le trouble. 

Paris, 4 Mai 1816, Jur. générale, vente 1174; Code Napoléon, Art. 1653, annoté par Dalloz. 

Pour que l’acheteur soit fondé a prétendre qu’il a juste sujet de craindre d’étre troublé, il 
n'est pas nécessaire qu'il pronve qu'un tiers a sur la chose un droit de propriété, d’hypo- 
théque, etc.; il suffit qu'il signale des faits sur lesquels des tiers puissent baser une pré- 
tention menagante pour lui, 

Jur. générale, vente 1172; Dalloz, Code annoté, sur I’ Art. 1653 du Code Napoléon. 

L’acquéreur menacé de trouble peut, au lieu de suspendre le paiement du prix, demander la 
résiliation de la vente. 

Jur. générale, vente 1189; Dalloz, Code annoté, sur 1’ Art. 1653 du Code Napoléon. 

If the heir ab intestato accepts the succession under the impression that there is no will, 
his acceptance is null, if a will be discovered, of the existence of which he was ignorant. 
C. C. Art. 981 (976). 

He who accepts ought to know under what title the succession is left to him, so that if the 
instituted heir accepts the succession as coming to him ab intestato, the act is null. 
C. C. Art. 982 (976). 


The opinion of the Court was delivered by 

Pocué, J. Ata judicial sale of the property depending upon the 
succession of Francois E. Dupuy, a lot of ground and improvements, 
situated in New Orleans, were adjudicated to Adolphe J. Lacroix, who 
refused to comply with the terms of his bid, on the ground that the 
vendors of the late Dupuy had no legal titles to the property, and that 
the purchaser would be in danger of eviction under such defective titles, 
whereupon the executors of the succession filed a rule for the purpose 
of compelling the said Lacroix to comply with the terms of the adjudi- 
cation. ° 

The District Court rendered judgment in favor of the defendant on 
the ruie, and the executors have appealed. 

A statement of the facts underlying this controversy is necessary 
to a proper understanding of the issues presented in the pleadings. 

In April, 1872, one Cyrille Labiche died in this city, unmarried, 
leaving no legitimate issue, but leaving two natural daughters whom he 
had never acknowledged conformably to the forms of law thereto appli- 
cable, and having considerable property, among which was the lot of 
ground which is the subject-matter of this litigation. 

Soon after his death, after searching in vain for a will of the de- 
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ceased, his two natural daughters, Armantine, wife of J. B. Bozant, and 
Eugenie, wife of Louis Bourgeau, filed a petition in the probate court, 
claiming to be recognized as the legal and only heirs of the deceased, 
and praying to be put in possession of the property left by him. 

This petition was met by an opposition interposed by Marcelite 
Choteau, a natural sister, and Jules Birot, a nephew of Labiche, (by 
right of representation of his deceased mother, Marie Jeanne Labiche, 
a natural sister of the deceased,) who claimed to be the only legal heirs 
of Cyrille Labiche, and specially denied that Armantine and Eugenie 
Labiche had ever been acknowledged by the deceased. 

That litigation ended in a compromise, under which a judgment 
was rendered recognizing the sister and the nephew as the sole heirs 
ot Labiche, and was followed by a written compromise, by which the 
natural daughters, for a moneyed consideration, relinquished in favor 
of Marcelite Choteau and Jules Birot, all the rights and titles which 
they could claim or urge in the property of the Labiche succession. 
Subsequently, at the death of Marcelite Choteau, her son and her only 
heir, Nerestan Haubuchon, succeeded to all her rights, and in June, 1873, 
under his directions and those of his co-heir, Jules Birot, all the immov- 
able property belonging to the succession was sold at public auction, 
and at that sale F. E. Dupuy purchased the lot. of ground under discus- 
sion, obtaining for the same an authentic sale with full warranty, under 
date of August 20th, 1873, from Nerestan Haubuchon and Jules Birot in 
their capacity of heirs of Labiche, as above set forth. 

Now, in 1877, five years aiter the death of Labiche, an authentic 
will of the deceased was found among the archives of Amédée Ducatel, 
a notary public in this city, before whom the will had been enacted on 
the 8th of November, 1866, containing the following particular legacies 
of immovable property : 

First. To his two natural daughters, Armantine and Eugenie, he 
gave a piece of real estate on St. Ann street between Robertson and 
Claiborne streets. 

Second. To Louise Valentin, house No. 10 on Prieur street. 

Third. To his sister, Marcelite Choteau (or, in her default, to her 
son, Dorestan Aubuchon,) the house No. 11 Prieur street. 

Fourth. To his nephew, Jules Birot, house No. 12 Prieur street. 

And he then made the following particular legacies of sums of 
money, viz: 


1. To his granddaughter, Rosa Roubiau.................. .. $ 500 00 
2. To Alfred, son of Felix Valentin.................ccceeees 200 00 
3. To his godchild, Aleée Cyrille Hains....................0. 200 00 
4. To his godchild, Jules Auguste.....................0000- 200 00 


B, Te Wie BOGees, TATOOS PINS... ....ccccccccccccvccscccecd 200 00 








oo 
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I OL Mee ee ee mE ME ee ee 200 00 


Total amcunt of the legacies of money............. $1500 00 


After making these particular legacies the testator continued, and 
made the following testamentary disposition ; 

“Je veux et entends que toutes les propriétés dont je n’ai pas dis- 
posé par le présent testament et que je pourrais laisser au jour de mon 
décés, soient vendues, et que le produit de la vente de ces propriétés, 
ainsi que l’argent comptant que je pourrais avoir en banque on ailleurs, 
et le montant des billets hypothécaires, ou autres, qui pourront m’étre 
dus, soient répartis, aprés paiement de mes dettes, des legs ci-dessus 
faits et de tous frais pour le réglement de ma succession, soient répartis, 
je le répéte, entres mes deux filles surnommées, Armantine et Eugénie 
Labiche; Marcelite Choteau, ma sceur, et 4 son défaut, Dorestan Aubu- 
chon, son fils; Marie Louise Valentin, et mon neveu, Jules Birot, par 
égales portions; les nommant et instituant mes légataires universels.” 

From the evidence it appears that Louise Valentin, instituted as a 
particular legatee, and Marie Louise Valentin, instituted as universal 
legatee, was one and the same person, and that she died before the 
testator. 

This will was filed in the probate court on the 2d of May, 1877, but 
no demand has ever been made for the registry and execution of the 
same. 

Now, defendant in the rule, averring that the existence of said will 
having been fraudulently concealed by Marcelite Choteau and Jules 
Birot, who were, in consequence, illegally and fraudulently put in pos- 
session of the property left by Cyrille Labiche, they acquired and could 
convey no legal title in the property of said succession; and, averring 
further, that the instituted heirs and legatees are now preparing to re- 
vendicate their title to said property, he alleges that he cannot be com- 
pelled to accept such title, and he prays for judgment, annulling the ad- 
judication made to him on the 10th of April, 1880. 

The legality or validity of the title acquired by F. E. Dupuy, on the 
20th of August, 1873, is, therefore, the vital question presented for solu- 
tion in this case. 

We shall consider what rights to the property could be urged, first, 
by the two natural daughters; next, by the natural sisters or their rep- 
resentatives, and finally by any of the other legatees under the will. We 
must, however, premise that in our opinion, by the death of Loulse Val- 
entin, who was a particular as well as a universal legatee before the 
death of the testator, her shares of the legacies in her favor reverted to 
the mass of the succession, as undisposed of by particular legacy, and, 
therefore, inured to the other instituted universal legatees, who are 
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shown to be Armantine and Eugenie Labiche, and Marcelite Choteau 
and Jules Birot. : 

Having never acknowledged his natural daughters, the testator 
had no forced heirs, and was, therefore, free of any restrictions in his 
testamentary capacity. In unmistakable language he instituted Louise 
Valentin, his two natural daughters, his sister and his nephew, as his 
universal legatees, providing specially that all property which he did 
not dispose of by particular legacy should be equally divided between 
them. Now, Louise Valentin having died before him, the legacies in 
her favor became without effect (C. C. Art. 1697), and the portion in- 
tended for her being thus undisposed of, inured by accretion to the 
benefit of the other universal legatees. C. C. Art. 1707; 4 N.S. 252; 
Parkinson vs. McDonough, 10 An. 64; Lebeau vs. Trudeau, 18 An. 409; 
Succession of Foucher. 

It, therefore, follows that under the execution of the will, the two 
daughters, the sister and the nephew, would have become the sole and 
joint owners of all the immovable property owned at his death by 
Cyrille Labiche. By the compromise of June, 1872, all the rights which 
the two daughters could, in any capacity, claim in and to any property 
of the Labiche succession, were transferred to, and acquired by, Mar- 
celite Choteau and Jules Birot, as shown by the following stipulations 
in said act of compromise: 

“Nous soussignées, Marie Armantine Labiche, épouse de Jean 
Baptiste Bozant, et par lui dument assistée et autorisée, et Eugenie 
Labiche, épouse de Louis Bourgeau, et de lui dument assistée et autori- 
sée, reconnaissons, par les présentes, aveir regu de Made. Marcelite 
Choteau et de Mr. Jules Birot, en leur qualité de seuls et uniques héri- 
tiers de feu Cyrille Labiche, la somme de cing mille quatre-vingt trois. 
piastres cinquante-cing cents et demi, montant qui nous revient d’aprés 
le compromis fait entre nous, laquelle somme est recue par nous en 
paiement et en pleine et entiére satisfaction de tous les droits, titres, 
prétensions et réclamations, que nous avions ou pouvions avoir & exer- 
cer sur les biens de Ja succession du dit feu Cyrille Labiche, soit comme 
héritiéres, légataires, ou a d’autres titres. 

“En conséquence, nous donnons par les présentes a la dite Marce- 
lite Choteau et audit Jules Birot, bonne et valable quittance et décharge 
de la dite somme de $5083 554, et en considération du paiement a nous 
fait de cette somme, nous cédons, abandonnons et transférons a la dite 
Marcelite Choteau et au dit Jules Birot, tous les droits, de quelque 
nature que ce soit, que nous pouvons avoir sur les biens dépendant de 
la succession du dit Cyrille Labiche, lesquels biens appartiennent au- 
jourdhui & la dite Marcelite Choteau et au dit Jules Birot, pour avoir 
été reconnu comme les seuls et unique héritiers du dit Cyrille Labiche, 
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par un jugement rendu le six du présent mois par l’Honorable Seconde 
Cour de District pour la paroisse d’Orléans.” ‘ 

It is very clear from the evidence, both intrinsic and extrinsic, that 
the only consideration of this compromise on the part of Marcelite 
Choteau and Jules Birot, the natural sister and nephew, was the re- 
linquishment by the natural daughters of all rights of any nature what- 
soever, which they could then or thereafter claim or acquire to any 
property depending upon the Labiche succession. 


The evidence shows that all these parties sincerely believed that 
the deceased had left a will, and that every one of them was very hope- 
ful of having been remembered by the testator in his munificence. 
Hence, it is that immediately after his death a diligent search was made 
for his will, inquiry having been made at the very notary’s office, where 
the instrument was found five years later. But at that time the search 
was fruitless, and, therefore, with a view to adjust the differences 
between the claimants and the opponents, the above recited compro- 
mise was entered into. The evidence clearly negatives the charge that 
Marcelite Choteau or Birot fraudulently, or in any manner, concealed 
the existence of the will, or committed any fraud in aid of their claims 


to the succession property. But they guarded against the possible dis-- 


covery of a will by obtaining from the natural daughters a transfer of 
such rights as they might acquire as legatees. 


Both in law and in equity, the latter are irrevocably bound by this 
compromise, which to them has a force equal to the authority of the 
thing adjudged, C. C. Arts. 3078, 3083, and absolutely debars them of 
the right of contesting the titles which, as vendors, they are bound to 
warrant. 

Even if it could be urged that at the date of the compromise they 
had no rights as heirs, and, therefore, no title to the property which 
they pretended to sell, any claim which they could now set up would be 
easily defeated under a well-settled principle of our jurisprudence, pro- 
viding that the title which they subsequently acquired at the discovery 
of the will, and as legatees thereunder, must inure to the benefit of 
their vendees. 12 M. 185, 649; 5 N. S. 248; 9 L. 100; 12 L. 170. 


The titles of Dupuy to the property in question are, therefore, in- 


vulnerable against any act emanating from either Armantine or Eugenie- 


Labiche. 

As to Birot and Haubuchon, it is argued that their acceptance of 
the succession as heirs became a nullity by the subsequent discovery of 
the will instituting them universal legatees, under the effect of Arts. 981 
and 982 of the Civil Code, which read, respectively, as follows : 


“ Art. 981—If the heir ab intestato accepts the succession under 


. 
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the impression that there is no will, his acceptance is null, if a will be 
discovered, of the existence of which he was ignorant.” 

“ Art. 982.—He who accepts ought to know under what title the suc- 
cession is left to him, so that if the instituted heir accepts the suc- 
cession as coming to him ab intestato, the act is null.” 

But as a matter of fact, it is apparent from the precaution which 
they took to guard against the effect of a will, which they believed to 
be in existence, that they could claim to have acted in the utter ignor- 
ance of the existence of a will. 

But how could Birot and Haubuchon, the vendors of Dupuy, with 
full warranty, be heard to contest his titles ? Who, therefore, could in- 
voke the nullity of their acceptance? It could not be urged by the two 
natural daughters, who, under the stipulations of their compromise, 
had severed their connection with the estate, nor could it be urged by 
the other legatees of particular legacies, whose rights are confined to 
claiming their legacies from the heirs or legatees in the proportion of 
the immovable property of the succession withheld by them, or to fol- 
dow the property by the hypothecary action, in case their legal mort- 
gage had been preserved by inscription. Birot and Haubuchon, as ven- 
dors, are bound to warrant the titles of their vendee, who is entitled to 
the benefit of the rights which his vendors subsequently acquired under 
the discovery of the will instituting them universal legatees. See the 
authorities quoted above on this point. See, also, Laurent, vol. 24> 
2 209; Duvergier, vol. 1, 3219. The nullity resulting under these two ar- 
ticles of our Code might or could be urged by Birot and Haubuchon 
against all parties but their vendees of the property acquired by them 
under their acceptance of the succession. 

There is, therefore, no danger of eviction under the Dupuy titles — 
from the suit threatened by either Birot or Haubuchon. 

As to the claim of the particular legatees of sums of money, we 
‘have already shown that their demands are confined to two manners of 
proceeding. They must call on the heirs or legatees, or on the testa- 
mentary executors. C. C. 1630. 

In default of satisfaction from either of these sources, the law has 
provided a legal mortgage in their favor on the immovable property of 
the succession. C. C. 1633. But under Art. 3275, C. C., this mortgage, 
in order to be preserved, must be recorded within three months after 
the succession is opened. 22 An. 392, Ogle vs. King. 

The will of Cyrille Labiche, which is the evidence of their claim, has 
‘peen discovered since May, 1877, and to date it has not been recorded, 
nor has any step been taken to execute the same. 

The mortgage granted by law in their favor, in order to have effect 
as to third persons, should, under our laws, conforming with both the 
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Constitutions of 1868 and 1879, be inscribed, in default of which, us is 
the case here, it cannot reach the succession property now owned by 
third persons. 

Hence, the legal mortgage to which this property, as part of the 
immovable property of the Labiche succession was subject, is now 
stripped of any force and effect through the laches of these legatees 
themselves, and it follows that Dupuy’s titles are beyond the reach of 
their attack. 

It is, therefore, clear that the fears of eviction urged by Lacroix, 
the purchaser, are groundless, and we conclude that he should be held 
to the terms of his purchase. 

It is, therefore, ordered, adjudged and decreed that the judgment 
of the lower court be annulled, avoided and reversed, and, proceeding to 
render such a judgment as should have been rendered, it is ordered, ad- 
judged and decreed that the rule taken by the executors of the succes- 
sion of Frangois Edmond Dupuy, against A. J. Lacroix, to compel him 
to comply with the adjudication made to him on the 10th of April, 1880, 
be made absolute; and that the said Lacroix be condemned to comply 
with the terms of said adjudication, in default of which a writ of dis- 
tringas shall issue, after legal delays, against his property, to enforce his 
compliance with the order, and that he pay the costs of this rule in 
both courts. 

The Chief Justice takes no part, having been of counsel in the 
matter. 








No. 8195. 


Gittis & KENNETT vs. JoHN M. Crayton, AssEssor. 


The matter in dispute in this case being the difference between the value put upon Plaintifts’ 
property by the Assessor and that put upon it by the Plaintiffs themselves, and that 
difference being less than $100, this Court has nojurisdiction. The constitutionality and 
legality of the tax itself are not at issue, 


PPEAL from the Ninth Judicial District Court, parish of Concordia, 
Hough, J. 





Boatner & Mason for Plaintiffs and Appellees: 


First—When the funds to be distributed does not equal a thousand dollars, and the issues do 
not relate to the legality or the constiutionality of the law, but relate to questions of 
facts, the Supreme Court is without jurisdiction to try the same. Article 81, Constita- 
tion of 1879. State of Louisiana vs. Maxwell, 27th An. 722. 

Second—The constitutionality of a law will not be considered when an issue to that effec 
has not been raised. State of Louisiana vs. Widow J. C. de St. Romes, 26th An. 
page 753. 
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Hiram Rk, Steele, District Attorney, for Defendant and Appellant: 


When a judgment declares an assessment illegal and enjoins the collection of the tax under 
it, an appeal will lie direct to the Supreme Court, regardless of the amount involved. 
Const. Art. 81; 9 An. 206. 





On Motion To Dismiss. 

The opinion of the Court was delivered by 

Topp, J. The plaintiffs and appellees move the dismissal of the 
-appeal on the following grounds, which we copy verbatim : 

“1. The matter in dispute or the funds to be distributed do not 
equal one thousand dollars. 

“2. The legality or constitutionality of a tax, toll, or impost is 
‘not in question, and consequently this Court has no jurisdiction.” . 

Certain property of the plaintiffs having been assessed at three 
‘thousand dollars, they brought suit in the District Court of Concordia 
Parish, where the property was situated, against the assessor of said 
. parish, to compel him to reduce the assessment to eight hundred 
dollars. 

Judgment was rendered ordering a reduction of the assessment to 
fifteen hundred dollars, and from this judgment the assessor and tax 
collector have taken this appeal. 

The matter in dispute is the difference in the amount of taxes on an 
-assessment of eight hundred dollars and on one of three thousand 
dollars, and this difference being less than one thousand dollars, this 
Court has no jurisdiction, unless the constitutionality or legality of the 
tax in question is in contestation. 

The constitutionality of a tax is in contestation: 

1st. When it is claimed that the law, under authority of which the 
tax is imposed or assessed, violates some provision or provisions either 
of the State or Federal constitutions, or of both. 

2nd. When it is asserted that the property, upon which the tax is 
imposed, is exempt from taxation under some constitutional provision. 

The legality of a tax is in contestation : 

1st. When it is denied that there is any law in existence author- 
izing such tax. 

2nd. Where, admitting the existence of such a law, it is asserted 
that the law is invalid, owing to a want of promulgation or other 
irregularity; and, 

3rd. Where it is claimed that the tax was originally imposed or 
assessed in violation of some provision of the law, or by one without 
legal authority to make such assessment. 

Subjected to these tests, it is apparent that the constitutionality or 
legality of a tax is not involved in any of the issues presented in this 
case. a" ; 
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The plaintiff does not complain that the tax assessed against his 
property is unconstitutional or illegal on any of the grounds above set 
forth, or for any other reason. On the contrary, he admits in argu- 
ment that the tax in question is both constitutional and legal. That 
it was imposed by authority of law; that the property assessed was 
subject to taxation, and the only thing he disputes or contests relates 
to the amount or quantum of taxes he should pay on the property. In 
other words, the whole controversy grows out of the alleged over- 
estimate made of the property by the assessor and the alleged viola- 
tion of an agreement between the assessor and the plaintiffs respecting 
the valuation of the property. 

Under this view of the matter, however extraordinary or unwar- 
ranted we may regard the proceeding, we cannot review it, as it is 
clearly not within the jurisdiction of this Court. 

If the action of the judge a quo was unauthorized and exerted in a 
matter not properly within his cognizance or jurisdiction, as charged, 
the defendant or the State was not without a remedy, but that remedy 
was not by appeal. 

The motion to dismiss must prevail. The appeal is, therefore, dis- 
missed at the costs of the appellants. 


No. 8196. 


State or LovisiANa EX REL. DaNntEL LEMLE vs. P. W. Cuase, Tax-Cot- 
LECTOR, ET AL. 


No municipal Corporation in the State can impose a greater License for the sale of alcoholic 
or spirituous liquors than is imposed by the General Assembly, on the ground that it is a 
police regulation. Article 170 of the Constitution in no manner controls, or even relates to, 
Article 206. 


PPEAL from the Ninth Judicial District Court, parish of Concordia. 
Hough, J. 





Boatner & Mason for the Relator, Appellee: 

First—The parish of Concordia, being a political corporation, it can assess no greater license 
tax than that imposed by the General Assembly for State purposes. Art. 206, Constitue 
tion 1879. 

Second—The power of regulating the sale of spiritous liquors, under Article 170 of the Con- 
stitution, does not extend to the police power the right to raise a revenue therefrom, but 
relates to the regulation thereof, and is restricted as to amount of license imposed by Art. 
206 of the Constitution of 1879 and Act No. 119, Sec. 6, of the Legislature of 1880. 


Kennard, Howe & Prentiss and H. R. Steele, District Attorney, for 
Defendants and Appellants : 
First—The importance of power of parishes to require license fees from keepers of grog-shops 


for purposes of regulation as well as revenue. Cooley on Taxation, p. 403; Proverbs of 
Solomon, 23, 29-35; Germania vs. State of Maryland, 1. 
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Second—This power exercised in Louisiana for many years prior to 1879. R. S. 1870, sections 
910, 2743, 2778; Jones vs. Grady, 25 An. 586; State vs. Kuhn, 24 Id. 474. 

Third—The articles 170 and 206 of the Constitution of 1879, taken together, mean that for 
mere license fees imposed for revenue only, on occupations not fairly the subject of police 
regulation, the parish rate must not excecd the rate fixed for State purposes in the revenue 
act for the current year; but that article 206 does not forbid a larger regulative license fee 
for the particular matter of the sale of liquor, a sale specially subjected by article 170 to 
police regulation. 

Fourth—The State license on grog-shops at present is for revenue only, as shown by the 
whole tenor of Act 119 of 1880; and it should not be held to limit the parishes in their 
policy of regulation with reference to such a subject. 

Fifth—In no event should plaintiff have a mandamus against defendants in this cause. 
There is no plain and merely ministerial duty which defendants have refused to perform. 
The defendant, the tax-collector, cannot issue a license on the terms offered by plaintiff, 
for there is no ordinance to authorize such issuance. The Police Jury cannot be com- 
pelled by mandamus to pass such an ordinance, since that would be to compel the exer- 
cise of legislative discretion in a matter of publle policy. 29 An. 146; 7M. 4; 9 An. 
513; 25 An. 586; 24 An. 474. 


The opinion of the Court was delivered by 

Levy, J. Daniel Lemle, the relator, is a retail merchant and grocer 
in the parish of Concordia, whose gross sales do not exceed $15,000, 
who has taken out State and parish licenses from the defendant, tax 
collector of said parish; for each license paying ten dollars. He applied 
to and demanded from said collector State and parish licenses to sell 
liquor in less quantities than a pint, and tendered in payment thereof 
fifty dollars for each of said licenses; the collector refused to issue to 
him the licenses demanded. The collector based his refusal to issue the 
licenses as demanded upon the grounds that the Police Jury of said 
parish had levied a parish license tax on the sale of liquor in the 
quantities mentioned at one hundred and twenty-five dollars. Relator 
thereupon applied for a mandamus to compel the collector to.issue said 
licenses and to receive in payment thereof the sum of fifty dollars, as 
tendered, for each. After trial the mandamus was made peremptory, 
and defendants have appealed. 


Appellants contend that Art. 206 of the Constitution and Act No. 
119 of the session of the Legislature of 1880 do not restrict the Police 
Jury to the amount of license tax fixed by the State Legislature, but 
that under article 170 of the Constitution, it has the right, for the pur- 
poses of police regulation, to fix a higher license fee; that for mere 
license fees, imposed for revenue only, on trades and occupations, not 
fairly the subject of police regulation, the parish rate must not exceed 
that fixed for State purposes in the State revenue act for the current 
year, but that article 206 does not forbid a larger regulative license fee 
for the particular matter of the sale of alcoholic or spirituous liquors, 
which sale is specially subjected by article 170 to police regulation, and 
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may therefore be regulated by the parishes by a higher rate of license 
fee as well as in other ways. Article 206 contains the following clause: 
"No political corporation shall impose a greater license than is imposed 
by the General Assembly for State purposes.” 

Art. 170 reads: “ The regulation of the sale of aleoholie or spirit- 
uous liquors is declared a police regulation, and the General Assembly 
may enact laws regulating their sale and use.” 

We cannot adopt the reasoning and conclusions of the learned and 
ingenious counsel of the respondents so fervently and religiously ad- 
vaneed in their interesting and eloquent brief. The limitation imposed 
by the Constitution upon the imposition of license by municipal corpora- 
tions in the State is plain, express and unambiguous. The amount of 
license is fixed by legislative enactment and cannot legally be exceeded, 
and such excess cannot be collected or enforced by municipal authori- 
ties. The mode and manner in which the sale of alcoholic or spiritu- 
ous liquors may be prohibited within the several parishes, are pointed 
out by law, and, on compliance with its terms, the voters may forbid 
such sale entirely within their parochial limits. 

We construe Art. 170 as not controlling or even relating to the sub- 
ject matter of licensing the sale of these liquors, but as relating to such 
police regulations as may tend to preserve order, to regulate the ob- 
servance of sanitary requirements, to fix perhaps proper hours within 
which sales may be made, and all other matters falling under the head 
of police regulations. We think the corporation of the parish of Con- 
cordia cannot impose a license fee higher than that imposed by the 
State on similar “ trades, professions, business, or calling.” 

The judgment appealed from is affirmed with costs, 


No. 8128. 


STATE oF LOUISIANA Vs. JORDAN Horton. 


The accused is not entitled to a continuance on account of the absence of a witness summoned 
by the State. 

A remark made by the judge about a witness of the State, before any of the jurors are called 
or empannelled, could not operate to the prejudice of the accused, and does not entitle 
him to a new trial. 

The words of a person present during the commission of the offence, uttered at that moment, 
are admissible in evidence as part of the res geste. 


PPEAL from the Twelfth Judicial District Court, parish of Avoyelles, 
Barbin, J. 


L. J. Ducoté for Defendant and Appellant. 
19 











290 SUPREME COURT OF LOUISIANA, 





State of Louisiana vs. Jordan Horton. 





J. C. Egan, Attorney General, for the State, Appellee: 


First—The court will not grant a motion for a delay of the trial of the case because of the 
absence of a State witness when the defendant has not summoned said witness, nor makes 
an affidavit that said witness is necessary to his defense, and what he expects to prove by 
the witness. 

Second—That all which is said at the time of the commission of the crime is a part of the res 
jestae, and is good evidence. 





The opinion of the Court was delivered by 

Levy, J. The defendant was indicted on the charge of burglarious 
breaking and entering, in the night time, a dwelling house, lawfully 
occupied, he being armed with a dangerous weapon, with intent to kill 
and murder. 

He was found guilty by a jury and sentenced to hard labor in the 
State Penitentiary for the term of his natural life, and from the verdict 
and judgment thereon has appealed. 

We find in the transcript two bills of exception, taken by the de- 
fendant to the ruiings of the court a qua. 

The first bill is directed to the ruling whereby the objection of de- 
fendant to go to trial, on account of the absence of a witness summoned 
by the State, who had never been summoned by the defendant; and 
further, to a remark or statement made by the judge a quo that said 
witness could be easily dispensed with by the State, as she had perjured 
herself on the preliminary trial, as the written evidence taken on said 
trial would show. 

The defendant had no right to a postponement of the trial on 
account of the absence of a witness who had never been summoned in 
his behalf, and as to the materiality of whose testimony no affidavit was 
made. 

The bill itself discloses that the remark of the judge was made 
before the jury had been called or empaneled. If the jury or any of its 
members had been empaneled the remark would probably have been 
calculated to operate to the prejudice of the defendant, but under the 
circumstances, we can see nothing to justify us in setting aside the ver- 
dict and judgment. 

The second bill was taken to the admission of the testimony of two 
witnesses, who testified as follows: ‘They both stated the fact, that, 
when the burglary occurred, and at the time of the assault, or immedi- 
ately after the assault was committed, on Auguste Johnson, they both 
heard Susan Burrell say “I know you Jordan Horton.” Defendant con- 
tended that this was hearsay evidence and should not be received; and 
further that the court had stated before the trial that Susan Burrell had 
perjured herself. These objections were overruled ; “because, first, all 
that was done or said at the time of the assault and burglary, done or 
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said by any one present, was'a part of the ‘res geste’ and was good 
evidence; second, whatever was remarked by the court, before the trial, 
about one of the State’s witnesses, the defense could not complain of.” 

We find no error in any of these rulings. What was said or done, 
especially in the presence of the defendant at the time of the alleged 
commission of the offense, constitutes a part of the res geste and is 
admissible, it being mere proof of the fact that a certain thing was done, 
a certain occurrence took place, or a certain remark was made contem- 
poraneously with the commission of the act charged. 

Here, the fact of a declaration or exclamation being made at the 
time of the burglary and assault, in the presence of the accused, is all 
that the witnesses testified to; the truth or falsity thereof is not the 
question, and the testimony is only applicable to rem ipsam, as a con- 
temporaneous fact forming part of the res gestw, and as such is admis- 
sible, just as any other contemporaneous physical occurrence could be 
proven. 

The judgment appealed from is affirmed with costs. 





No. 7793. 


MARGUERITE VILLEY vs. LovIs JARREAU ET AL. 


In a suit by a mortgage creditor to have a tax sale decreed null and void, and to have the 
property purchased from the tax collector, seized and sold in satisfaction of the mort- 
gage, the purchaser sought to be evicted occupies the position of defendant in a petitory 
action and has the right to show any and all titles under which he holds the property. 

The question of the hypothecary rights of plaintiff against third persons, in such a suit, is 
prematurely presented and should be the object of another action . 

A suit in nullity of a tax sale is only prescribed in three years from the date of the sale. 

A tax sale may validly be made by a deputy of the tax collector. 

The written notice to the owner or his agent, prescribed by Act No. 47 of 1873, is an essen- 
tial pre-requisite of the tax-sale, and, in its default, the sale is null and void. 

That informality may be taken advantage of by a mortgage creditor. 


PPEAL from the Seventh Judicial District Court, parish of Pointe 
Coupée. Yoist, J. 


A. L. Mahondeau and Oliver 0. Provosty, for Plaintiff and Appellee, 


Hewes & Parlange and Edward Phillips for Defendants and Appel- 
lants. 


The opinion of the Court was delivered by 

Levy, J. Plaintiff instituted this suit on September 6th, 1876, 
alleging that she is a mortgage creditor of Sylvanie Braud, and seeks 
to annul a tax sale of land of said Braud made by the tax collector of 
the parish of Point Coupée on the 11th of October, 1873, to John E. 
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Breaux. She represents that the property sold by the tax collector was 
mortgaged by said Braud in her favor by act of mortgage, of date 2nd 
April, 1859, duly recorded on that day, to secure a note of said Braud 
in her favor for the sum of $2480, payable on 18th April, 1863, bearing 
eight per cent. per annum interest from 18th April, 1859; that a 
suit was brought by her against Braud, and judgment therein was ren- 
dered in her favor on the 6th of April, 1867, for the said sum of $2480, 
with interest as set forth, subject to a credit of $80 55, with recognition 
of her special mortgage on said land, and ordering said judgment to be 
enforced on the same; that said judgment was duly recorded on the 
19th of April, 1867. She avers that the adjudication of said land to 
Breaux, and the transfer to him by the tax collector, made on the 16th 
of October, 1873, are null and void for the following reasons: Because, 
1st. No notice has ever been given to said Sylvanie Braud to pay said 
taxes. 2nd. No notice has been served on any duly authorized agent 
of said Braud to pay said taxes, he being a non-resident of the parish 
of Point Coupée. 3rd. The plantation was sold before the expiration 
of the three advertisements in the official journal of the parish, as 
required by law. She further avers that said adjudication and transfer 
cannot affect her mortgage, and that she has a right to have the same 
annulled, set aside and cancelled, and the said plantation seized and 
sold to satisfy the amount of her judgment, with interest and costs. 
She prays that said adjudication and transfer by the tax collector be 
declared null, void and of no effect, so far as her mortgage is concerned; 
that the defendants and all persons claiming under them be perpetually 
enjoined from asserting any title thereunder to said land, to the detri- 
ment of the special mortgage thereon claimed as existing in her favor, 
and that the same be seized and sold to satisfy the payment of the sum 
above mentioned. 

Bernard Dayries (the tax collector), John E. Breaux, the purchaser 
at the tax sale, and Louis Jarreau, transferree of Breaux of portion of 
the land, were made defendants in this original petition, and by supple- 
mental and amended petitions, the administratrix of Jarreau and John 
B. Brown, transferree of Jarreau of portion of the land, were also 
made parties defendants. In an amended petition she also alleged a 
an additional ground of nullity, that the tax collector was one styling 
himself deputy tax collector, and that he had no legal authority to 
make the seizure and sale of the land. 

A peremptory exception was filed, demanding the dismissal of the 
suit, on the ground that if plaintiff has any mortgage it is a legal or 
judicial mortgage, and not a conventional or special one, and, therefore, 
could only be enforced by hypothecary action; that said mortgage was 
inscribed on the 2nd of April, 1859, and had never been reinscribed. 





“i 
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She also pleaded the prescription of two years. This exception and 
plea of prescription were overruled. It was admitted on the trial that 
the mortgage of 2d April, 1859, had never been reinscribed. The evidence 
discloses also that the judgment referred to, which was signed on the 
6th of April, 1867, was revived on the 13th of April, 1877, the revival to 
take effect from the 3rd of April, 1877, the service of citation and of 
the petition of revival having been on the defendant, Braud, on this 
last-mentiored day; also, it appears that the judgment rendered on 6th 
April, 1867, was duly reinscribed on the 20th March, 1877. 


The answers of defendants reiterate the defenses set up in the ex- 
ception, deny the informalities and invalidities of the proceedings 
alleged in the petition, but aver that they were in all respects good and 
sufficient, and divested Braud of any rights he may have had in said 
land, and vested Breaux, the purchaser, with such rights; that the 
alleged informalities, if any existed, merely affected rights so purely 
personal to Braud, that he (Braud) could alone legally complain of them, 
Further, that the lands mentioned in the petition were the property of 
the United States and part of the public domain, until duly selected by 
the State of Louisiana under the act of Congress of May 20th, 1826; 
that they were duly selected and the selection approved, and remained 
the property of the State of Louisiana until the 12th of November, 1866, 
when, by patent, duly issued, the same was acquired by C. W. Aller from 
said State, and Allen, on the 17th November, 1866, sold the same, by duly 
recorded act, to N. B. Adams, who, on the 10th of August, 1877, by 
authentic act, duly recorded, sold them to the defendant, Breaux; that 
Breaux and those who have title under him now are, and since October, 
1873, have been, in the full and actual possession of the lands described 
in the petition, and the said Sylvanie Braud abandoned the possession 
of any portion of them many years since. They pray for judgment 
rejecting plaintiff’s demand and decreeing that the alleged mortgage 
does not have operation or effect on said lands. 


Plaintiff introduced in evidence on the trial the titles of Braud to 
these lands, being acts of sale from Bara and Sicard, duly recorded, 
respectively dated in April, 1856, and April, 1857; the mortgage from 
Braud to Villey duly recorded on April 2nd, 1859; the record of the suit, 
No. 950, with certificates of the registry of the judgment therein on 
April 17th, 1867, and March 20th, 1877; judgment of revival of the 
judgment in No. 950 taking effect on 3rd of April, 1877; registry of 
the judgment of revival made on 30th April, 1877; copy of notice of 
seizure by tax collector on J. B. Blanchard, made 21st August, 1873, 
and copy of record of seizure in mortgage book, dated 11th September, 
1873; sale of the land to Breaux, made October 16th, 1873, and copies of 
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extracts from the assessment rolls of 1869, ’70, ’71, 72, giving descrip- 
tion of the property of Brand, where situated, and number of acres. 

On the part of the defense there was offered the following evidence: 
Ist. Patent from the State of Louisiana to Allen. 2nd. Act of sale 
from Allen to Adams. 3rd. Act of sale from Adams to Breaux. 4th. 
Certificate of register of the land office of December 24th, 1860. 5th.. 
Certificate of same of September Ist, 1877. 6th. Communication of 
Commissioner of U. 8. General Land Office to Thos. O. Moore, Gov- 
ernor of Louisiana. 

Plaintiff objected to the introduction of this evidence, which objec- 
tion was sustained by the Court a qua, and it was excluded. This evi- 
dence was offered by defendants for the purpose of showing that Syl- 
vanie Braud, the alleged mortgagor, never had title or right to the 
land described in the petition, and for the further purpose of establish- 
ing title in the defendant, Breaux. The court sustained plaintiff’s ob- 
jection on the ground “that such testimony would change the issues. 
and purposes of this suit; that this was a suit merely to annul a tax 
title, and that it would be soon enough for defendants to assert a superior 
title to that of the mortgagor, when the mortgagee attempted to seize 
the land upon her mortgage.” To this ruling of the court defendants 
took a bill of exceptions. They also took a bili of exceptions to the 
ruling of the court admitting testimony tending to show any of the 
alleged informalities in the tax sale; defendants objecting to its admis- 
- gion on the ground that such informalities could only be urged by 
Sylvanie Braud, the alleged owner of the property, this right being 
purely personal to him. 

There was judgment in the court below in favor of plaintiff, decree- 
ing that the adjudication and transfer by the tax collector to John E. 
Breaux on the 16th of October, 1873, to be null and void, in so far as 
the same affects or stands in the way of the execution of the mortgage 
of 2nd April, 1859, in favor of plaintiff, and the judgment of 6th May, 

1867, and revival of same of 13th April, 1877, enforcing the same; recog- 
nizing said mortgage securing the debt of $2480, less the credit of 
$80 55, and ordering the seizure and sale of said land to satisfy same. 
From this judgment defendants have appealed. This action is one of 
nullity as to the tax sale, coupled with a demand for recognition of 
mortgage, and for the subjection of the mortgaged property to seizure: 
and sale to satisfy the mortgage debt, this mortgaged property being 
held and claimed by athird possessor. This demand cannot be regarded 
as constituting an hypothecary action proper, because none of the alle- 
gations necessary in such action have been made, nor have the pre- 
requisites of such action been complied with, or even alleged to have 
been complied with. 
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As to the defendants, besides the action to annul the tax sale, under 
which plaintiff alleges that they hold the property, their title to the 
land is questioned, and as a mortgage and judgment creditor, plaintiff 
seeks to have the title declared to be in her mortgagor in order that 
she may subject it to the operation of her mortgage. Defendants then 
clearly occupy the position of defendants in a petitory action, and are 
entitled to urge any and all titles under which they claim. Occupying 
such status, we think they have the right to introduce evidence sup- 
porting their claim to the land and should not be confined to the tax 
title sought to be annulled. One may hold property under several 
titles, and a defect in one does not vitiate the others. We think the 
exception of defendant to the ruling of the court a qua, excluding the 
patent and other evidence offered, was well taken and the evidence 
should have been admitted. Plaintiff was not content with attacking 
the validity of the tax sale and seeking to have it declared null, but by 
his other demand practically assailed the right of ownership of de- 
fendant and put at issue his right and title to the land. He tendered 
the whole issue; it was accepted, and he cannot narrow it or shrink 
from the contest which he has brought on, and while attacking the 
whole person of the defendant, confine him in his defense to the pro- 
tection of one part or one member of his body. 


The plea of prescription made by defendant cannot be maintained. 
Section 5 of Act No. 105, approved March 28th, 1874, declares that “any 
action to invalidate the titles to any property purchased at tax sdle, 
under or by virtue of any law of this State, shall be prescribed by a 
lapse of three years, from the date of such sale.” The sale took place 
on the 11th of October, 1873, and citation was served in this suit on the 
11th September, 1876. Thethree years had not elapsed. The existence 
of the conventional mortgage, or its peremption as to third persons, by 
reason of failure of reinscription, under the views which control us in 
our disposition of this case, are questions not necessary to be passed 
upon now. If plaintiff should seek to enforce his hypothecary rights, 
they would then be proper matters for consideration if opposed. In 
this case we confine ourselves alone to the question of the validity of 
the tax sale, and setting that aside, the claims affecting the ownership 
of, and mortgages resting upon the property, can be litigated in other 
actions. 


The proceedings of the tax-collector were had under the Act of 
1873, No. 47. The grounds of nullity of the sale of October 11th, 1878, 
urged by plaintiff, are: Ist. The sale was made by a deputy of the tax- 
collector, who was without authority of law to make such sale. 2d, 
No notice was served on the owner or his agents. 3d. No sufficient 
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description of the land was recorded. 4th. The sale was not advertised 
in the manner required by law. 

As to the first ground, it is insufficient. We think the act of the 
deputy tax-collector in making or signing the sale was the act of the 
tax-collector, which was recognized and ratified by the State through 
her proper officer, the Auditor. 3d. The description of the land in the 
assessment, record and advertisement, were sufficient and definite, in- 
dicated by boundaries, location, ete. 4th. The advertisement was in- 
serted in the newspaper, the official journal of the parish, three times, 
the last insertion being on the day of sale. There is no evidence that 
the last publication was subsequent to the sale; on the contrary, the act 
of sale declares, with particularity, that the publications were made on 
three days enumerated, as 27th September, 4th and 11th of October, the 
sale taking place on the last named day. 

The second ground, however, is a serious one, and the defect com- 
plained of fatal. The law, by virtue of which the seizure and sale of the 
property could be made, required the tax-collector “to give ten days 
written or printed notice to the owner or agent of the property assessed 
to pay said tax, after which delay, if not fully paid, the said tax-collector 
may make a seizure of such property,” ete. It is proven, as shown in 
the record, that Sylvanie Braud, in whose name the property was as- 
sessed, was not a resident of the parish of Point Coupée, in which the 
land was situated; that Blanchard, on whom the notice was served, was 
not his agent, and that Braud had no agent in the parish. Hence, the 
necessary service, un essential pre-requisite to seizure, was not made. 
Sec. 5 of the same law requires that “when the owners are unknown 
or absent, and have left no known agent,” on application of the tax- 
collector, the judge shall appoint a curator ad hoc, upon whom notice 
shall be served. Braud was a non-resident of the parish, absent there- 
from, without domicil therein, and had left no known agent, and under 
these circumstances, the only valid notice could be given to a curator 
ad hoc appointed by court. This was not done. This Court has fre- 
quently held that non-compliance with the statutory requirements and 
preliminary acts as to tax sales operates to vitiate such sales. 4 La. 
150, 207; 18 La. 514; 14 An. 209. See, also, Blackwell vs. Tax Titles, p. 
50; Cooley on Taxation; Burroughs on Taxation; 12 An, 748; 14 An. 
209; 10 An. 771; 28 An. 17, 537; 29 An. 508; 32 An. 925. 

For the reasons which we have given above, we think the judgment 
of the lower court should not be maintained. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed, in so far as it recog- 
nizes the mortgage in favor of the plaintiff, Marguerite Villey, and the 
judgments enforcing the same, and decrees the seizure and sale of the 
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mortgaged land to satisfy the same, and be amended, so as to decree, 
as is hereby done, the adjudication and sale of said land made by the 
tax-collector of Point Coupée parish to John E. Breaux, on 11th of 
October, 1873, to be null and void, and of no effect whatever; and it is 
further ordered that this cause be remanded for the purpose of trial 
and adjudication of the claims of the parties as to hypothecary rights, 
or those of ownership of the property seized; appellee to pay the costs 
of both courts. 








No. 8198. 
Hetrrs oF J. D. & H. B. Batrorr vs. L. G. BALFour. 


An agreement between Plaintiffs and Defendant, entered into in December, 1873, by -which 
the latter was to pay the former, as part of a certain compromise | etween them, the sum 
of 600, as their half of the rents for the year 1873 of a plantation belonging jointly to 
the parties, does not constitute a lease and cannot be the basis of the tacit reconduction 
for subsequent years. 

The joint proprietor of a plantation who cultivates half of it for his own account, without 
preventing his co-proprietor from occupying and cultivating the other half, is not liable 
to the latter for rent of the common property. Aftfirming decision in Becnel vs. Beenel, 
23 An., 150. 


PPEAL from the Eighth Judicial District Court, parish of East Car- 
roll. Delony, J. 


Chas. Pilcher for Plaintiffs and Appellants: 


First—That plaintiffs and defendant were undivided proprietors of the effects of the suc- 
cession of their common anccstor, W. L. Balfour, for the part or portion coming to each 
of them, which, among them, forms as heirs a community of property as long as it re- 
mains undivided. R.C. C. 1292. 

Second—That plaintiffs’ interest in the Ayrie plantation, belonging to the said succession, 
being recognized and fixed by defendant as one undivided half interest of said plantation, 
they were entitled to one-half of the rents or revenues of same, which ‘ormed a commu- 
nity of property so long as the said plantation remained undivided. R. C. C. 1292. 

Third—That, as ownersin common with defendant of said undivided interest, plaintiffs were 
authorized to lease to defendant their said interest, for a certain price, in lieu of their 
one-half interest in the revenues of said plantation. That said lease of the said undi- 
vided interest in the said plantation continued beyond the year in which it was made, 
and from year to year thereafter, until the final partition of the plantation. 

Fourth—That by reason of the facts that defendant continued to occupy the dwelling and 
other improvements belonging to the whole plantation, after the first year had expired, 
and without notice to plaintiffs of his varying terms of his original lease, there was a 
tacit reconduction of the agreement of lease trom plaintiffs to defendants, of their undi- 
vided one-half interest in said plantation, for the years 1874, 1875, 1876, 1877 and 1878, and 
that defendant is bound for same. 2L. R. 161, 404; 6 R. 262; 1 An. 17; 5 An, 302; 9 An, 
504; 20 An. 190; 21 An. 743, 

Fifth—That the relation of plaintiffs and defendant to each other, as joint owners and co- 
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proprietors of the capital (i. e. the rents), which proceeded froin the plantation whick 
they held in ‘indivision, being thereby governed by the law of partners, the plea of pre- 
scription cannot prevail. Pothier, Obligations, vol. 2, p. 100; 3 L. R. 551; 10 An. 221; 
R. C. C. 2890; 12 An. 354; 14 An. 740, 742; 16 An. 170. 


W. G. Wyly and J. M. Kennedy for Defendant and Appellee: 


Defendant maintains that: 

A joint owner, who uses no more than his share of the common property, in the absence of a 
lease or an agreement to pay rent, owes no rent to his co-proprietors. 23 An. 150, Becne} 
vs. Bechnel ; 26 An. 255; 23 An. 502. 

A reconduction of a contract of lease is itself a contract, made so by operation of law; there 
can be no reconduction without there first being a conventional lease, and without the 
lessee having occupied the leased premises after the first contract had expired. C.C, 
2688 and 2689. 

The prescription of three years applies to claims for rent on open account. C. C. 3538; 24 
An. 73; 22 An. 581; 1 An. 211. 





The opinion of the Court was delivered by 

FEnNNER, J. Plaintiffs, for one undivided half, and defendant, for the 
other undivided half, were joint owners of the Eyrie plantation, in the 
parish of East Carroll, from December Ist, 1873, when plaintiffs ac- 
quired their half interest by conveyance from the defendant, to the 
year 1879, when there took place a judicial partition between them. 

Plaintiffs, in their petition herein, aver that in the deed by which 
defendant sold to them the half of the plantation, he stipulated “ to 
pay them six hundred dollars as their half of the rents of said place 
during the then current year, 1873; that the said Balfour bas been in 
possession of their undivided interests, and has enjoyed the use of 
same, and is indebted to petitioners the rent.of said interests dur- 
ing the years 1874-5-6-7 and 8, which were well worth the sum of six 
hundred dollars per annum,” for which sums they claim judgment 
against defendant. 

The evidence, affecting the decision of the case, consists of— 

Ist. The deed from defendart to plaintiffs, dated December Ist, 
1873, wherein the former conveys to plaintiffs the undivided one-half 
interest, the consideration of which transfer is declared to be the com- 
promise of certain claims asserted by plaintiffs against the plantation 
for legacies left them by the will of the common father of plaintiffs and 
defendant, the amount of which claims was, by the compromise, fixed 
at ten thousand dollars. The deed further recites that “in considera- 
tion of the said sum of ten thousand dollars so due them, and in con- 
sideration of a compromise and settlement, etc., ete., he, the said L. G. 
Balfour, makes the above sale, transfer and conveyance, and agrees to 
pay to said parties the sum of six hundred dollars as their half of 
the rents of said place during the current year 1873, they paying one- 
half of the taxes of the current year on said property.” 
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2nd. The following admissions by the parties, viz.: that the rent 
of the entire plantation was worth $1200 per annum during the years 
1874-5-6-7 and 8; that defendant occupied the dwelling-house on the 
plantation during the years mentioned; but that his co-proprietors did 
not offer or seek to occupy any part of the joint property; and that 
defendant never cultivated more than one-half the plantation, and’ 


_hever, at any time, used more than one-helf of it in any way. 


I. 

Counsel for plaintiffs, in his argument in this Court, basis the- 
right of recovery mainly upon the proposition that the clause quoted 
above from the deed of conveyance, touching the rents of 1873, is evi- 
dence of a contract of lease for that year, which lease was continued’ 
from year to year by tacit reconduction, during the whole term of 
defendant’s occupancy. 

It would require great liberality of construction to reconcile this 
position with the allegations of plaintiffs’ petition, which seem very 
clearly to rest their demand, not upon a contract, but upon a quantum: 
meruit. 

It is not necessary, however, to consider this question too nicely, 
because, even if properly pleaded, the position is not maintainable 
under the evidence. It is self-evident that the existence of a distinct 
contract of lease is a necessary condition precedent to the tacit recon- 
duction thereof. 

The Code defines the lease of a thing to be “a contract by which 
one of the parties binds himself to grant to the other the enjoyment of 
a thing during a certain time for a certain stipulated price, which the 
other binds himself to pay him,” 

An agreement to pay a certain sum for the past enjoyment of a 
thing, which had not been held under any contract of lease express or 
implied, is not a lease. 

The deed was only executed in December of 1873. Prior to that 
time defendant held as owner, with title admitted on the face of the 
deed. He agreed to pay them $600, not as rent due by him as a lessee, 
but as their half of the rents of the place during 1873, the term being 
the evident equivalent of revenues or rents from others to whom the 
place might have been possibly leased by him. The consideration of 
the payment is not the enjoyment of the thing, but is expressly stated,. 
in the deed itself, to be the compromise and the $10,000 due them there- 
under. 

The contract presents no element of a lease, and the claim of 
reconduction has nothing to rest on. 

I. 
If, on the other hand, plaintiffs’ claim be treated as an equitable- 
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demand, on a quantum meruit, founded on a quasi contract, the case 
falls precisely within the sound and equitable doctrine of Beenel vs. 
Becnel, 23 An. 150. There, upon a state of facts identical with those 
here presented, the Court said: “It is not pretended that the defendant 
dispossessed plaintiff, or in any manner interfered with the enjoyment 
of her proprietary interest, or that he cultivatea an amount more than 
equal to his half of the plantation. * * The defendant, having merely 
administered his proprietary interest, without in the least impairing the 
right of his co-proprietor likewise to use and enjoy hers, cannot fairly 
be said to have undertaken, of his own accord, to manage the affairs 
of another, * * incurring all the obligations of an express agency. 
C. C. 2274.” 

This is common sense, and good law. Because some part-owners of 
a plantation, which, unless occupied and cultivated, runs to ruin, choose 
to abandon it, their co-proprietor cannot be prevented from administer- 
ing his interest therein for its preservation and his own profit; and as 
long as the former abstain from asserting their rights and he interposes 
no opposition to their enjoyment of them, they have no legal claim 
against him. 

The District Court administered complete justice, and the judg- 
ment appealed from is, therefore, affirmed, plaintiffs appellants to pay 
costs of their appeal. 








No. 7823. 


Mrs. ZutMé E. Hearsey and Hussanp vs. Wituiam S. Bootu, SHERIFF, 
ET AL. 

In actions to enjoin the execution of judgments, as between the parties themselves, the juris- 

diction of this Court depends on the amount of the judgment enjoined, and is not aided 


by the value of the property seized, or by the amount of the damages claimed by the 
appellant. 


PPEAL from the Fifth Judicial District Court, parish of East 
Baton Rouge. McVea, J. 


R. W. Knickerbocker for Plaintiffs and Appellants. 
E. W. & S. Robertson for Defendants and Appellees. 


The opinion of the Court was delivered by 

FENNER, J. This is a suit for an injunction restraining the execu- 
tion of a writ of fieri facias, issued on a twelve-months’ bond for the 
sum of $526 28, with eight per cent. interest from June 6th, 1874, sub- 
ject to a credit of one hundred and seventy-five dollars, of date Decem- 
ber 20th, 1875. Plaintiff alleges that the sheriff, under said writ, has 
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seized real estate belonging to her exceeding $4000 in value, and also 
claims $1000 as damages for injury “in health, peace of mind, loss of 
time from business occupations, trouble to institute this suit, vexation 
and inconvenience in framing this injunction and furnishing bond.” 

The fictitious character of the damages claimed is apparent from 
the statement of the elements thereof, taken, as above, from the peti- 
tion. 

Aside from this, however, it is settled that in actions to enjoin the 
execution of judgments, as between the parties thereto, the jurisdiction 
of this Court depends on the amount of the judgment enjoined, and is 
not aided by the value of the property seized, or by the amount of the 
damages claimed by the appellant. 

The reason of the doctrine is well explained in Cushing vs. Sambola, 
30 A. 426. See, also, 12 A. 784; 14 A, 73; 16 A. 47; 21 A. 307. 

It is, therefore, ordered that this appeal be dismissed at appellants’ 
cost. 


No. 6598, 
Union NATIONAL BANK OF NEW ORLEANS Vs. SuccEssION oF THomas B. Ler. 


An endorser who does not specially deny his signature on a note, will be considered as 
having admitted it, under the rule of Article 2244, C. C.; and the Plaintift is dispensed 
with the necessity of proving it on the trial of the case. 

The endorser, who waives protest and notice before maturity, binds himself absolutely by a 
new contract, and payment of interest by him will interrupt prescription, as to him, 
even if the drawer’s obligation were extinguished by prescription. 


— from the Second District Court, parish of Orleans. Tissot, 
J. 


B. F. Jonas for Plaintiff and Appellee: 


“Defendant who pleads the general issue without confessing or denying his signature, is 
considered as having confessed it.” 8 N. S. 300; 1 La. 488; 2 La. 420: 5 La. 33; 14 La. 
361; 19 La. 86-88; & La. 312. 

Where the endorser of a check writes over his name, ‘“‘I waive demand of payment of this 
note on the maker on the day of maturity, and I waive protest thereof, and notice of de- 
mand and protest, and hold myself liable as endorser in the same manner as if demand, 
protest and notice will have been made the day of maturity,” such an endorser is not 
entitled to require any demand of the maker of the note, or notice to himself of non-pay- 
ment, as conditions precedent to his liability. Such a waiver has the effect to dispense 
with the necessity for those formalities. Story on Promissory Notes, § 273; Daniel on 
Negotiable Instruments, vol. 2, § 1090. 

Where the date of the maturity of a promissory note for $10,000 is January 1, 1870, and it ap- 

pears that fourteen months thereafter, March 1, 1871, interest on the note to January 1-4, 

1872, was paid by the endorser, and it appeared further that suit on the note against his 

executrix was filed April 13, 1875, and personal service obtained April 14, 1875, the plea 

of prescription of five years by the executrix in bar of the suit, is not maintainable. 
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Jas. H. Grover for Defendant and Appellant: 


Where suit is brought by the third holder of a promissory note, against the endorser, the 
signature of the endorser must be proved. 24 An. p. 118. 

‘The discharge of the drawer has discharged the endorser. 

The endorser paid interest in ignorance of the maker’s discharge by prescription, and 
through the laches and neglect of the holder in not causing an interruption of prescrip- 
tion. 





The opinion of the Court was delivered by 

Pocut, J. Plaintiff sues on five promissory notes of ten thousand 
dollars each, drawn on July 3d, 1866, by R. C. Cummings to the order 
of Thomas B. Lee, and endorsed by him, maturing respectively on the 
first of January, 1869, 1870, 1871, 1872 and 1873. 

Citation was served on the executrix on the 14th of April, 1875. 

The defense is a general denial and the plea of prescription of five 
years. 
< The District Judge gave judgment of nonsuit on the note maturing 
January, 1869, on the ground of want of protest and notice of protest, 
and gave judgment in favor of plaintiff on the four other notes. De- 
fendant appeals. On appeal the executrix urges that the judgment was 
rendered on insufficient evidence, for the reason that plaintiff offered no 
evidence of the signature of Thomas B. Lee, the endorser, and her 
‘counsel quotes several authorities in support of this position. 

But the decisions on which he relies were rendered in cases where 
judgment was by default, in which plaintiff is absolutely required to 
prove his demand. C. P. 312. The effect of those decisions does not 
controvert the rule laid down in Art. 2244 C. C., providing that the per- 
son against whom an act under private signature is produced, is obliged 
formally to avow or disavow his signature. In this case, defendant 
having filed a general denial and the special plea of prescription, she 
should have specially denied the signature of Lee, the endorser, in the 
absence of which her silence must be construed as admitting said 
signature. Such is the interpretation given to this article by the Su- 
preme Court in the case of Maxwell vs. Kennedy, 10 An. 798, and we 
shall adhere to this ruling. 

The notes maturing in 1871, 1872, 1873, were not prescribed on their 
faces when this suit was filed, and cannot be affected by the plea of 
prescription, which plea, as to these notes, is formally abandoned in 
this Court by defendant, thus limiting the issue to the note maturing 
January, 1870. 

That note is in the following words, and contains the following en- 
dorsements: 

“ $10,000. Bossier ParisH, July 3d, 1866. 

On the 1st January, 1870, I promise to pay to the order of T. B. 
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Lee, ten thousand dollars, value received, with 8 per cent interest after 


maturity. R. C. CuMMInas. 
U.S. Int. Rev. stamp, $5. } { Ne varietur. July 3, 1866. 
(Canceled.) j | M. P. Long, Notary Public. 


(On face of Note.) 
Interest on this note paid by the endorser, Thos. B. Lee, to 1-4 
Jan’y, 1872. New Orleans, March 1, 1871. 
Thos. B. Lee. Jno. A. True & Co. 
(Over) Endorsed—Thomas B. Lee. 
Cummings, Brown & Co. 


NEw Or.Eans, December 21, 1869. 

I waive demand of payment of this note on the maker, R. C. Cum- 
mings, on the day of maturity, and I waive protest thereof and notice 
of demand and protest, and hold myself liable as endorser in the same 
manner as if demand, protest and notice will have been made on the 
4th January, 1870, the day of its maturity. Tuos. B. Ler.” 


Defendant contends that t!:e note being prescribed on its face, and 
no interruption of prescription having been proven against the drawer, 
he is discharged, in consequence of which the endorser should likewise 
be discharged, notwithstanding his acknowledgment of indebtedness by 
the payment of interests on the Ist of March, 1871, as ome by a 
written statement on the face of the note. 

We hold that by his waiver of demand and of notice of demand 
before the maturity of the note, he bound himself as firmly as the law 
would have bound him by formal protest and notice of protest at the 
maturity of the note. Story on Promissory Notes, p. 341, 33 271 and 273; 
Daniel on Negotiable Instruments, vol. 2, 2 1090. 

The payment of interests which he made on the Ist of March, 1871, 
interrupted prescription which, after such payment, would have accrued 
only in March, 1876. The endorser having by his waiver of protest 
bound himself absolutely for the payment of the note, is held under a 
new contract, and his obligation cannot be affected by the alleged dis- 
charge of the maker. 

Defendant urges that the endorser paid interest in ignorance of the 
maker’s discharge by prescription. But the fact that such payment was 
made on the first of March, 1871, only fourteen months after maturity 
of the note, utterly destroys this pretension. We conclude that the 
plea of prescription is clearly and absolutely untenable, and that the 
endorser is legally bound on this as well as on the three other notes. 

We, therefore, see no error in the judgment of the lower court, 
which is affirmed with costs. 
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No. 7691. 
Herrs oF AmMos ADAMS vs. HEIRS oF J. B. Svarks ET AL. 


This is an Appeal from a judgment decreeing the nullity of a tax sale of a tract of land. 
Nothing in the Record shows the value of the land. The Appeal is, therefore, dismissed. 
It must appear aflirmatively and clearly, from the amount of the matter in dispute, that 
this Court has jurisdiction. 


PPEAL from the Fifth Judicial District Court, parish of East Baton 
Rouge. McVea, J. 


J. & G. W. Burgess and C. D. Favrot for Plaintiffs and Appellees. 
Sam’l P. Greves and T, B. Dupree for Defendants and Appellants. 


The opinion of the Court was delivered by 

Pocus, J. Plaintiffs sue for the nullity of a tax sale of a tract of 
land, owned by their ancestor, in the parish of East Baton Rouge, and 
sold for taxes on the 2nd day of May, 1870. 

From a judgment decreeing the nullity of such tax sale, and recog- 
nizing plaintiffs as the lawful owners of the land in controversy, de- 
fendants have taken the present appeal. 

Our attention is called by appellees’ counsel to the fact that nothing 
in the record shows the value of the land in suit. 

After a diligent search throughout the whole record, we have been 
unable to find any allegation either in the petition or answer, any evi- 
dence or any affidavit tending to show that the amount in dispute in 
this case exceeds one thousand dollars, 

At the tax sale of the land in May, 1870, it was adjudicated for the 
sum of three hundred and seventy-five dollars, a circumstance which 
strongly points to our want of jurisdiction over the cause. 

Defendants’ counsel suggest that a tax sale should not be used as 
a test of the value of lands sold in such proceedings. If the sale is 
sufficient to convey to them a good and valid title to the land, it should 
certainly be used as a test of the value of the lands on the market at that 
time, in the absence of any evidence to the contrary. They call our 
attention to a sheriff’s sale of the same lands in 1845 for four thousand 
dollars, and suggest that that sale should be the criterion of the value of 
the property in litigation. 

But they lose sight of the immense and painful depreciation in the 
value of real estate in Louisiana, which has marked the history of our 
State during the thirty-six eventful years which have rolled by since 
the date of that sale. It is not a violent presumption to suppose that 
these lands have shared the fate of the many princely estates of these 
prosperous times, which have now little or no value. 

But be that as it may, under the constitutional provision which 
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defines our jurisdiction, such jurisdiction must appear affirmatively and 
clearly, and cannot be left to presumption or conjecture. 

It was incumbent on the appellants, in some of the modes pointed 
out by law, to show conclusively that the amount in dispute in their 
appeal was of an amount sufficient to vest us with jurisdiction, which 
we cannot, and will not, assume in the absence of such proof. 

We have had occasion in several decisions to construe and apply the 
constitutional provision defining and limiting our jurisdiction, and we 
must adhere to a rule which we consider clear and unambiguous. See 
cases of Wilkins vs. Gantt, 32 An. 929 ; Thompson vs. Lemelle, 32 An. 
932 ; Testard vs. Belot, 32 An. 604. 

In this case it is not shown that the amount in dispute exceeds one 
thousand dollars, and we, therefore, conclude that we have no jurisdic- 
tion. 

It is, therefore; ordered that this appeal be dismissed at appellants’ 


costs. 


No. 8185. 
EmILe CLovuTrer ET AL, vs. R. E. Lemée, ProvistonaL Synpic, ET aL. 


The duties and powers of the syndic of an insolvent succession are the same as those of 
syndics of insolvent debtors; he must preserve the assets under his charge from loss by 
prescription ; and for that reason, he is authorized to issue execution on a twelve months 
bond. 

The illegality of his appointment cannot be inquired into collaterally and does not affect the 
validity of his official acts. Previous Decisions affirmed. 

The acknowledgment of a debt by the administrator of a succession suspends prescription 
during the entire pendency of the administration. Reaffirming previous Decisions. 

Seizure and notice, under execution of a twelve months bond, interrupts prescription, as in 


cases of executory process. 


PPEAL from the Eleventh Judicial District Court, parish of Natchi- 
toches. Pierson, J. 


C. Chaplin and Wm H. Jack for Plaintiffs and Appellees : 


First—Laws of prescription are in their very nature arbitrary and against equity, and cannot 
be relaxed except under positive law providing for interruption and suspension ; there 
are no legal causes of interruption or suspension except those incorporated in the Civil 
Code. 

Second—The acknowledgment of an obligation by an administrator only interrupts prescrip- 
tioa, but does not suspend it; that his acknowledgment as a fiduciary should have greater 
effect as against the estate of a deceased person than the acknowledgment of that person 
himself if alive, is opposed to law and good reason. 

Third—The doctrine of ‘contra non velentem” was never a principle of our elementary law, 
and has properly been eliminated from our jurisprudence. 


20 
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Watkins & Scarborough and E. E. Buckner for Defendants and 
Appellants : 


First—That all the plaintiffs are equitably barred and estopped from assailing the title of 
Ambrose Deblieux at syndic’s sale on January 6th, 1872, having stood by when the sale 
was made, and having acquiesced therein for several years since. 

Second—That three of the plaiutiffs, viz: Emile Cloutier, Ambrose Deblieux and Fulbert 
Cloutier, are equitably bound and estopped from introducing evidence tending to defeat 
the said syndic’s sale—Deblieux being the adjudicator, and Emile Cloutier and Fulbert 
Cloutier having acquired title from, and now being in possession under, him, cf the lands 
claimed, 15 A. 648; 1 N.S. 577; 4.N. S. 402; 8 La. 237; 4 A. 250; 1 R. 369; 5 A. 677. 

Third—Mere illegality in the appointment of an administrator or syndic, will not vitiate the 

-acts done under it. The acts of the officer in such case are valid, although he should have 
been illegally appointed. 32 A. 364, Altemus’ ¢ uccession. 

Fourth—Illegality in the act must be alleged and proved. 30 A. 268, Succession of Dugart ; 32 
A. Bunovan vs. Parker. In case at bar, the provisional syndic is enjoined from 
collecting an asset of the estate, not from alienating its property. 

Fifth—The forms and duties of provisional syndics are defined. R.S. 1793; and among them 
is the right to demand and receive ‘‘all the claims of the insolvent debtor.’’ 11 R. 28, 
Bradley vs. Creditors. Under the law and the facts of this case there can be no question 
of Lemee’s “power or authority,’ as provisional syndic, and of the regularity of his 
proceedings. C. P. 990, 719; C. C. 1224, 1225, 

Sixth—A twelve-months’ bond “is a written obligation to pay a person therein named, abso- 
lutely and unconditionally, a certain sum of money at a specified time,”’ and are subject 
to the prescription of promissory notes. Chastant vs. Strong, 22 A. 410; Bank of Louisiana 
vs. Williams, 21 A. 121. That the ji. fa. issued under a twelve-months’ bond is controlled 
by laws governing executory proceedings, and a seizure under it interrupts the period of 
prescription acquired at that date, and keeps same continuously interrupted during its 
hold on the property seized. That this is analogous toa pledge. C. C. 3578; 20 A. 192; 
Walker vs. Lee, 22 A. 152; 23 A. 215; 21 A. 155, 32, 

Seventh—That the institution of injunction suits against the execution of the fi. fa., enforcing 
the twelve-months’ bonds, has the eftect to continually suspend prescription on the bonds. 
Scarborough vs, McCall, 4 A. 322. F 

Eighth—That the note of Marco Givanovitch against F. E. Cloutier and J. B. Cloutier, Sr., in 
solido, was not prescribed at the date of the syndic’s sale, in January, 1872. Plaintiffs 
allege it was at that date, in order to destroy that sale which produce these bonds. De- 
fendants claim that the acknowledgment of the debt by F. E. Cloutier, on the 8th of July, 
1865, interrupted prescription, and that the contemporaneous acceptance of the debt 
suspended prescription afterwards, and during the time the heirs of deceased permitted 
the property to remain in the hands of the trustee. C. UC. 3552; 22 A. 107, Police Jury vs. 
Daralde ; 22 A. 117; 21 A. 128; 23 A 294, Citizens’ Bank vs. Amans; 23 A. 199, Blanc vs. 
Hertzog; 23 A. 447, Baklam vs. Henderson; 30 A. 673, Sewell vs. McVay; 30 A. 853, 
Renshaw vs. Stafford; 2 A. 925; 3A. 531; 1 R. 556; 8 R. 145; 11 R. 183; 29 A. 495; 11 R. 


348; 12 R. 155; 1 A. 365; 30 A. 858; Mariat vs. Guilbrau, 31 A. 713; Heirs of Porter vs. 
Hornsby, 32 A. 337. 





The opinion of the Court was delivered by 

FENNER, J. Plaintiffs, as heirs at law of J. B. Cloutier, Sr., deceased, 
joined by Ambrose Deblieux, principal obligor on the twelve-months’ 
bonds hereafter named, are actors in this suit to restrain the seizure 
and sale of a plantation under a writ of ji. fa. issued on two twelve- 
months’ bonds executed by Ambrose and Marzalie Deblieux in favor of 
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A. H. Pierson, syndic of the creditors of the succession of J. B. 
Cloutier, Sr. 


The heirs allege that they are owners of the property seized in 
virtue of their heirship; that the same was sold under order of court 
provoked by A. H. Pierson as syndic of the creditors of the succession 
of Cloutier, Sr., at the instance of pretended creditors of said succes- 
sion; that, at the time when Pierson was elected syndic, and at the date 
of the order, and of the sale, there were no creditors of said succession; 
that the sale thereof was consequently unnecessary and illegal; that 
they had not authorized the existing provisional syndic to issue execu- 
tion on the twelve-months’ bonds, and deny his authority so to do. 
They cite the provisicnal syndic, the sheriff, and the persons claiming 
to be creditors, averring that their claims had all been extinguished by 
prescription prior to the qualification of Pierson, as syndic, and prior to 
the sale under which the twelve-months’ bonds were executed. They 
pray for an injunction, and for judgment perpetuating the same, de- 
-claring the claims of the defendant creditors to be prescribed, annul- 
ling the sale of the property and the twelve-months’ bonds; and order- 
ing the property to be returned to the succession, and recognized as the 
property of the heirs. 


Ambrose Deblieux also pleaded the prescription of five years 
against the twelve-months’ bonds. 


Upon proper issues joined, there was judgment in favor of the pro- 
visional syndic and of one of the creditors, Marco Givanovitch, and 
against the plaintiffs, rejecting their demand and dissolving the injunc- 
tion, and reserving the rights of the other creditors and of the heirs to 
urge and contest their claims on the tableau when filed. 

From this judgment, plaintiffs have appealed. 


The questions presented are three, viz: 

1st. The power and authority of the provisional syndic to issue 
execution on the bonds. 

His duties in administration are the same as those prescribed for 
syndic of insolvent estates. 

C. C. 1225. 

These duties include that of demanding and receiving all claims 
which may become due during his administration. R.S. Sec. 1793. As 
matter of course, he must take necessary steps to preserve the property 
confided to his care, under penalty of responsibility on his bond. Had 
he abstained from taking legal proceedings on these bonds, and suffered 
them to become prescribed, he and his sureties would be bound. 


Inquiries touching the legality of his appointment are irrelevant, 
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While actually exercising the office he must perform its duties, and the 
illegality of his appointment will not vitiate such acts. 

Estate of Altemus, 32 An. 364. 

Succession of Dugas, 30 An. 268; 21 An. 543; 10 An. 670; 5 An. 
156, 161. 

The claim by the heirs of the right to control and direct his action, 
as being the only parties interested, necessarily depends upon the solu- 
tion of the succeeding questions. 

2nd. Has the succession creditors, or were their claims extinguished 
by prescription prior to the sale of the property ? 

In the present proceeding this controversy is confined to the claim 
of Givanovitch, in whose favor the judgment appealed from was ren- 
dered. 

His claim is on a solidary note of the decedents, J. B. Cloutier, Sr., 
and F. E. Cloutier, due March Ist, 1861. 

Cloutier died, his succession was opered, and J. B. Cloutier, Jr., 
was duly appointed and qualified as administrator. 

On July 8th, 1865, F. E. Cloutier, the surviving obligor, endorsed 
on the note and signed a formal acknowledgment of the debt and 
promise to pay it. 

On same day, J. B. Cloutier, the administrator, acknowledged the 
note in writing, to be paid in course of administration. 

The effect of these acknowledgments was twofold, viz: (Ist), to in- 
terrupt prescription as to both the solidary debtors; (2d), to suspend 
prescription, quoad the succession of Cloutier, during the entire pen- 
dency of the administration. 

The last doctrine is firmly established by the decision in Renshaw 
vs. Stafford, 30 An. 853, followed and affirmed in Maraist vs. Guilbeau, 
31 An. 713, and Heirs vs. Hornsby, 32 An. 337. 

The correctness of these decisions is vehemently assailed by coun- 
sel of plaintiffs, and earnest appeal is made to us to overrule them. In 
deference to their demands, we have carefully examined the principles 
and reasoning on which they rest, and have considered the contrary 
arguments of counsel. Our conclusion is, that the decisions are thor- 
oughly sound and correct; and if the question were res nova, we should 
decide it in the same sense. 

Even if we felt doubt as to its technical correctness, which we do 
not, it could not be said to be “so unfounded in law, or so unreasonable 
. in its deductions, or so mischievous in its consequences,” as to justify 
us in departing from the wholesome principle of stare decisis and un- 
settling rights which may have been adjusted under its control as a 
precedent. 

Cooley, Const. Lim., p. 52. 
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The administration of the succession of Cloutier continues to the 
present day, and no account has ever been filed, so far as the record 
shows. 

We do not think the suspension of prescription is affected by 
changes in the persons administering, nor by lapses of active adminis- 
tration resulting from the death of officers and the necessary delays in 
filling vacancies. The administration is vested in the court through its 
officers, and is continuous, and does not lapse by death or change of 
officers. 

It is, therefore, clear that Givanovitch was and is a creditor, whose 
debt is not prescribed; and this is sufficient to maintain the sale, and 
to support the proceeding on the bonds. 

3d. Are the bonds prescribed ? 

They are subject only to the prescription of five years. 

Chastant vs. Strong, 22 An. 410. 

Bank vs. Williams, 21 An. 121. 

They became due, respectively, on J anuary 6th, 1873, and January 
6th, 1874. A writ of fi. fa. was issued upor them, as authorized by law, 
on September 24, 1877, and notice of seizure thereunder was served per- 
sonally on Ambrose and Marzalie Deblieux, on the 25th of the same 
month. The sheriff seized the property, advertized the same for sale, 
and was proceeding in due course to execute the writ when arrested by 
injunction in the present suit. This seizure, in accordance with law, 
under the mandate of the court, and the notice thereof, were made 
within the prescriptive term, and operated an interruption thereof. 

The case cannot be distinguished from like proceedings under exe- 
cutory process, as to which it is now settled that the seizure and notice 
interrupt prescription. 

Hebert vs. Chastant, 22 An. 152. 

Walker vs. Lee, 20 An. 192. 

4 An. 322; 21 An. 155, 32; 2% An. 215, 427. 

Such seizure and notice under ft. fa. is the mode of judicial enforce- 
ment of twelve-months’ bonds provided by law, which does not contem- 
plate the necessity of ordinary suit thereon. The bonds are not pre- 
scribed. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be affirmed at appellants’ costs in both courts. 

Mr. Justice Levy is recused, having been of counsel. 
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No. 7974. 


StaTE oF LOUISIANA Vs. Lovtis BRECKENRIDGE. 


In a prosecution for assanlt with intent to commit robbery, the aecnsed is not entitled to 
such a charge to the jury as, that ‘‘the evidence must show that the prisoner laid hands 
on the party against whom the offence was charged to have been committed, or demanded 
his money.” ; 

The offence may be proved in othtr ways. 

The jury in criminal cases being the sole judges of the evidence, the accused is not entitled 
to the unqualified charge, that ‘five witnesses of good character, who are unimpeached, 
are entitled to greater credit than one witness who swears differently.” 

This Court will not review the action of the judge a quo, in criminal cases, on Motions fora 
new trial involving questions of fact or matters resting largely within his discretion, 
unless the record discloses, and the Court is properly informed, that the ruling com- 
plained of, was arbitrary and clearly illegal. 


PPEAL from the Eighth Judicial District Court, parish of East Car-- 
roll. Delony, J. 


J. W. Montgomery for the Defendant, Appellant. 


John B. Stone, District Attorney, and J. C. Egan, Attorney General,. 

for the State, Appellee : 

.First—In charging the jury the judge is not confined to the specific charge asked for by de- 
fendant’s counsel, 

Second—The action of the court a qua, on a motion for a new trial. cannot be reviewed on 
appeal, unless an unmixed question of law be presented. 11 An. 478. 

Third—In moving for a new trial on the ground of newly-discovered evidence, and the name 
of the witness be not disclosed in the affidavit, the motion will be overruled. 8 R. 543. 

Fourth—To obtain a new trial it is not sufficient to allege that one of the witnesses made oon- 
tradictory statements out of court ; it must be shown that the conviction was had on his 
evidence, and that his testimony was not true. 30 An. 305, 

Fifth—When newly-discovered evidence is made the ground in the motion for a new trial it 
is a question of diligence and not an unmixed question of law; therefore, the action ot 
the lower court is not reviewable by the appellate court. 21 An. 473; 22 An. 468. 


The opinion of the Court was delivered by 

Topp, J. In this case, the defendant was tried and convicted of an: 
assault with intent to commit robbery, and was sentenced to twelve: 
months’ imprisonment at hard labor in the penitentiary, from which 
sentence he has appealed. 

He relies for a reversal of the judgment on the following assign- 
ment of errors, to wit: 

1st. That the record does not show the arraignment of the defend- 
ant, or that he filed a plea to the information, nor that the District At- 
torney presented the information to the court, asking for leave to file: 
the same. 
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2d. That the court was asked to charge the jury as set out in the 
bill of exceptions, which was refused; that the charges were not given 
in the language or in substance as requested, but were wholly emascu- 
lated by comments and qualifications of the judgment. 

3d. That the charges of the judge were neither succinct nor lucid, 
but were confused, calculated to, and did confuse and mislead the 
jury. 

4th. That the court erred in refusing the motion for a new trial. 

5th. The court was asked to charge the jury that the testimony of 
five witnesses of good standing was entitled to greater weight than one 
witness who testified differently on the facts; which charge was practi- 
cally refused, and given in such a manner as to mislead the minds of 
the jury. ; 

Regretting that we have not been favored with any argument, oral 
or written, by the defendant’s counsel in support of this assignment, 
we shall proceed to the discussion of the alleged errors in the order 
presented : ; 

First. The record, which was corrected on the application of the 
Attorney General, shows that the accused was arraigned and pleaded 
not guilty, and asked for trial by jury, which shows a literal compliance 
with the legal requirements. 

The information contains the usual averments “that the District 
Attorney comes in person into court, and with leave of the court first 
had and obtained, gives the court to understand and be informed,” ete. 
This information was filed on the 12th May, 1880, and on the same day 
the minutes of the court recite: “ His honor, the judge, caused to be 
filed in open court an information of the State of Louisiana vs. Louis 
Breckenridge, charging him with an assault with intent to rob, and 
ordered the clerk to issue a warrant for lis arrest,” etc. 

This also shows a strict compliance with the law; leave to file the 
information was properly asked and properly granted. 

Second. The bill of exceptions in the record shows the following 
facts on this point: 

Among the charges asked by the defendants were the following: 

“2. That if there is no proof that the prisoner laid hands on 
Moses Butler or demanded his money, there could be no robbery or 
attempt to rob.” 

“3. That five witnesses of good character, who are unimpeached, are 
entitled to greater credit than one witness who swears differently.” 

The judge states in the bill “that these charges were given in full 
as requested, the court further charging, as shown on the margin.” 

By reference to this “margin,” it appears that the judge after giving 
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the second charge as above, added “that the intent might be shown by 
acts of the accused.” 

And after giving the third charge, the judge “ charged further that 
the jury were the judges of evidence, and from the manner of giving 
evidence by the witnesses, could place such weight upon the evidence 
as they saw proper.” 

These addenda to the charges asked were, in our opinion, proper. 
We think, however, that, even with the qualifications or modifications 
made by the judge a quo, the first charge complained of (the second 
in number) if incorrect, was so for the reason, in part, that in some 
respects it was too favorable to the accused. 

The offense charged in the information is an assault with intent 
to commit robbery. The accused was not charged with an assault and 
battery. Therefore, that part of the charge that relates to a battery, 
or that the prisoner laid hands on the party against whom the offense 
was charged to have been committed, was wholly inapplicable, as an 
assault with intent to rob, and not a battery, had been charged. 
Then, again, it was not correct to assume or conclude, and so instruct 
the jury, as the charge might imply, that “a laying on of hands” anda 
demand for his money was the only evidence that could establish the 
offense charged. 

It might have been proved, for instance, that the accused had way- 
laid the party for the purpose of robbing him; that he had declared 
‘such intention or purpose toa confederate or other person; that the 
prosecutor was thus apprised of such purpose, and that the accused 
did commit an assault, though not a battery, in execution of his pur- 
pose. Such evidence, or evidence of a like character, might have been 
before the jury; yet under the restricted nature of the charge, confining 
the evidence to proof of a battery, and a demand for money, the jury 
could not consider it. The addendum of the judge was a partial 
correction of the error in the charge as asked, but not a complete 
one. 

As to the second charge asked.° 

The jury in criminal cases are the judges, and the sole judges, of 
the evidence. Being such judges, it lies entirely within their judgment 
and discretion what witnesses they will believe, and what witnesses they 
will disbelieve, and what portion of the evidence they will accept as true, 
and what part they will reject. So, when a general rule was announced to 
them, that five witnesses should be believed rather than one who con- 
tradicted them, it was eminently proper to remind them at the same time, 
as was done by the judge, that they were the sole judges of the evidence. 
If they did receive and believe the statement of one witness in prefer- 
ence to that of five, it was in their power and discretion to do so; and 
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it may be that they exercised a sound discretion in doing so. They saw 
and heard the witnesses, and perhaps knew tnem all; and they had an 
opportunity to judge from the character of their statements and their 
manner of testifying, which of them told the truth, and which of them 
did not. A jury cannot be controlled in the legitimate exercise of their 
discretion in such matters by any such restrictive charge as was sought 
in this instance. 

Third. We have no opportunity of judging whether. or not the 
judge’s chargé was confused and obscure, and calculated to mislead the 
jury, inasmuch as the charge given was not reduced to writing, nor 
otherwise submitted to our view. | 

Fourth. As to the alleged error in overruling the motion for a new 
trial. 

We have examined this motion, and find that it is not based solely 
upon unmixed questions of law, but contains only the ground, substan- 
tially, that the verdict was contrary to the law and the evidence, and 
the charge of the judge, and the further ground of the discovery of new 
evidence after the trial. These were grounds that addressed them- 
selves peculiarly to the discretion of the judge, which we have no 
means of knowing, nor reasons for supposing from anything in the 
record, was not soundly exercised in this instance. 

This Court will not review the action of an inferior judge on mo- 
tions for new trial involving questions of fact, or matters resting 
largely within his discretion, unless the record discloses, and the court 
is properly informed that the ruling complained of was arbitrary and 
clearly illegal. 11 An. 478; 8 R. 543. 

Fifth. It was objected, as shown by the bill of exceptions, to the 
judge a quo stating or giving in writing his reasons for overruling the 
motion for a new trial, and permitting such writing to be filed in the 
record. Inasmuch as this point, though made in the lower court, is not 
included in the assignment of errors filed in this Court, it might be in- 
ferred that it was waived. However, this may be, and although such 
action may be unusual and new to the practice in the courts of the first 
instance, as urged in the bill, we cannot see that it violates any law or 
‘rule regulating criminal trials, or was calculated to work any injury to 
the accused. The jury had already been discharged when the paper or 
writing was filed, and it could not be a matter for the consideration of 
another jury in the event of another trial; and, therefore, we do not 
perceive that it affords any ground of complaint, or is of the least force 
or significance. 

The judgment and sentence appealed from are affirmed with 
costs. 
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No. 8203. 


CHRISTOPHER SCHERRER vs. ANDREW CANEZA, SHERIFF, ET AL. THIRD 
OpposITION oF Henry S. Browne. 


The Fifth District Court for the Parish of Orleans, created under the Constitution of 1868, 
had jurisdiction to revive a judgment rendered in the year 1867 by the Fifth District 
Court for the Parish of Orleans, created under the Constitution of 1864. 

A suit is still pending in a court as long as the judgment is not satisfied or prescribed. 

The proceeding to revive a judgment is not a new suit, but part of the original action. 

Whether the writ of jieri facias issues under the original judgment or that of revival, is im- 
material ; in either case it is legal. 

The contract upon which the Third Opponent bases his claim, is a nondescript and has no 
legal effect; it is neither a sale, nor a pledge, nor a dation en paiement, and it cannot affect 
third persons. 


PPEAL from the Twenty-Third Judicial District Court, parish of 
Iberville. Cole, J. 


Barrow & Pope for Plaintiff and for the Third Opponent, Appellants. 
Chas. O. Lauve and T. Gilmore & Sons for Defendants and Appellees. 


The opinion of the Court was delivered by 

Bermupez, C.J. This is an injunction suit, the object of which is 
to have a certain judgment declared a nullity, and certain property 
levied upon released from seizure. 

The Fifth District Court of New Orleans, created in 1864, rendered 
judgment on the 9th of May, 1867, in favor of Widow Lambert against 
one Scherrer. 

That court was abolished by the Constitution of 1868, and was 
superseded by another court having a similar title. 

On the 26th of April, 1877, before the expiration of the ten years 
following the rendition of that judgment, the plaintiff instituted before 
the last court proceedings to revive it. Judgment was accordingly 
rendered. 

In 1879, the plaintiff issued a fieri facias addressed to the sheriff of 
Iberia parish, defendant’s domicil, which was levied upon property 
found in his possession, and claimed to belong to him. 

The defendant thereupon charging prescription against the judg- 
ment of 1867, and nullity against the proceedings in revival, obtained 
an injunction tv arrest the sheriff in the execution of the writ. 

One Browne, as third opponent, intervened, joining the defendant, 
and claiming title to the property seized, first as owner, and next, 
eventually, as pledgee. 

There was judgment rejecting both demands and dissolving the in- 
junction. From the judgment thus rendered the plaintiff in injunction 
and the third opponent have appealed. 
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1st. They claim that the reviving judgment of 1877 was rendered 
by a court without jurisdiction ratione materie; that the writ illegally 
issued under it; that even if the court were competent, the writ could 
only issue under the original judgment of 1867; but that this could not 
be done, because the latter judgment not having been legally revived, 
was extinguished by prescription before the writ issued. 

While we doubt very much whether the defendant could ask us in 
this proceeding to pass upon the question of jurisdiction thus presented, 
we incline to believe that the third opponent can do so, as he charges 
that the seizure is illegal, both because it is founded on no valid judg- 
ment, and because it was effected on property to which he lays claim of 
ownership or possession. 

We consider that the Fifth District Court created by the Constitu- 
tion of 1868, superseding, as it did, the Fifth District Court created in 
1864, had jurisdiction to entertain the proceedings to revive the judg- 
ment of 1867, for the reason that it derived that authority from Acts. 
Nos. 7 and 46 of 1868, the object of which was to transfer all causes 
* then pending” before the courts of the parish of Orleans, under the 
Constitution of 1864, to the courts created by the Constitution of 1868. 

Those acts were passed in furtherance of article 151 of the Constitu- 
tion of 1868, which directed the General Assembly to provide for the 
removal of causes then pending in the courts of the State to courts 
created by or under that Constitution. ’ 

The first section of Act 7 directs that the records, dockets, books 
and papers, in any of the former District Courts, shall be removed to 
the new courts; those in the previous Fifth District Court of the parish 
of Orleans, to the Fifth District Court of the parish of Orleans 
created by the Constitution of 1868; and the second section of the same 
act further provides that the courts to which any suits now pending 
may be transferred, under this act, shall entertain and exercise juris- 
diction over the same, and the cases so transferred shall be proceeded 
with in the new courts in all respects as if no change had been made. 

Act No. 46 repeats and confirms Act No. 7, containing further pro- 
visions relative to succession proceedings, which were no doubt its object. 

The contention is, that the case in which the judgment of 1867 was 
rendered, was not a “pending” suit, and that although the record 
thereof was “removed,” still the jurisdiction which the court which 
rendered the judgment could have exercised to revive it, had not the 
removal taken place, was not transferred to or vested in the court by © 
which it was superseded. 

This is a mere play upon words, an attempt to make a distinction 
without a difference. 

The object of the framers of the Constitution of 1868, when they 
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enacted article 151, was to have the Legislature to provide for the 
bridging over of all proceedings had before the late to the new courts, 
fully and completely, s0 as to preserve, in their integrity, all acquired 
rights, and to avoid all hiatus in the administration of justice, by con- 
tinuing in the recent the anterior judicial organization. The Legislature 
so truly realized that purpose, that they passed the required law, taking 
good care to say that the cases would be proceeded with in all respects, 
as if no change had been made. Had not such been the object in view, 
the consequence would have been that the plaintiff, a judgment creditor, 
‘would have had no forwm to which to apply for an enforcement or for 
a renewal of his judgment, and that in the course of time, her judgment 
would have perempted, notwithstanding any effort on her part to keep 
it alive. Although the rule be that the judgment to revive must be 
rendered by the court which rendered the judgment sought to be re- 
‘vived, still it lies in the discretion of the Legislature to modify it, as 
public convenience may require; but unless the Legislature uses 
negative language, the jurisdiction to revive continues necessarily 
either in the original court as long as it exists, or passes to the court 
superseding it. 

We have taken the pain, in view of the intrinsic importance of the 
question, to retrace our steps, and to inquire into previous legislative 
action on similar subjects, and we have ascertained to our satisfaction 
that, in Act 43 of 1845, which was passed in furtherance of article 148 of 
the Constitution of that year, and which is identical with article 151 of 
the Constitution of 1868, and that in Act 229 of 1853, which was passed 
for a like purpose, after the adoption of the Constitution of 1852, the 
word “remove” was employed as a channel of transmission, and that the 
word “ transfer” was not at all used. 

The word “remove” has a technical meaning, fixed by legislation, 
jurisprudence and practice, State and Federal. It is synonymous with 
“transfer,” possibly more comprehensive. When it is used, under a 
constitutional requirement, that “causes pending be removed” from one 
judicial organization to another, and no clear negative terms are em- 
ployed to the contrary, it must be considered as meaning that the cases, 
decided or not, and necessarily the records embodying them, shall be 
transmitted from one court to another, and that the jurisdiction which 
the former court possessed over them, shall vest in the new court, 
- which shall have the same right and power to proceed with all matters 
therein involved, actually or prospectively, as effectually as could have 
been exercised by the court whence it comes, had not the removal 
occurred, 

The words, “ removal of causes now pending,” found in article 151, 
and the like, in the second section of Act 7, apply to all cases, deter- 
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mined or not, in which the demand had not been satisfied, in which 
something remained to be done, either to obtain, to execute, to annul, 
to enjoin, to regulate or to revive a judgment. 

The object of a suit is not merely to procure a barren judicial recog- 
nition of a legal right, but it is to preserve and to enforce that right, 
whether it has reference to the payment of money, to the ownership or 
possession of property, or to the enjoyment of some privilege or ad- 
vantage. It is not possible to conceive of a case decided on its merits, 
in which numberless questions may not arise and be determined by 
judgments either interlocutory, final or definitive. 

To say that a suit is ended, that a cause is not pending, when the 
claim is still alive and unsatisfied, when its purpose has not been ac- 
complished, to consider when a record is removed from one court to 
another, that the law intends only to provide for a physical, manual de- 
livery of a bundle of papers from a custodian to another, means to ab- 
stain, to refuse conferring jurisdiction for further action, touching mat- 
ters susceptible of arising thereins would be to do violence to language 
having a legal import, to write such away from the statute, and wan- 
tonly to sacrifice and destroy completely valuable rights, for the mere 
gratification of contemplating the unjust and hurtful operation of im- 
plausible, incorrect and deceptive verbal criticism. 

At all times has this theory been acted upon. 28 An. 896; 23 An. 594; 
30 An. 961. A review of the annals of our jurisprudence from 1845 to the 
present day, unless in a solitary instance, signally proves that the ques- 
tion of jurisdiction and power in the new court has never been even 
mooted. If the isolated expression of judicial opinion, on the subject, 
said to be found in 31 An. 345; mean differently, then we regret our in- 
ability to endorse the views there enun-iated, and prefer to determine 
the question for ourselves, as though it were one entirely novel. 


In our interpretation of the word “ pending,” a reference to the 
jurisprudence of sister States touching it, fully sustains us. 


Thus, in New York, we find that it was expressly decided that, al- 
though a judgment has been recovered in a suit, the action is still 
‘pending ” as long as such judgment remains unsatisfied. Wegman vs. 
Childs, 41 N. Y. 159. 


In Pennsylvania, it was held that the word “ pending” applies to a 
decided case, in which successive fi. fa’s. or venditionis have been issued, 
but not fully satisfied. Ulshafer vs. Stewart, 71 Pa. St. 170. 


Had the interpretation contended for been placed upon the previous 
legislation, all the cases on the dockets, in 1845 and 1852, would have 
stood as doleful mementos of the past, and remained as humiliating 
monuments to the impotency or indolence of the framers of the con- 
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‘stitutions of those years and of the members of succeeding legislative 
bodies. 

2d. Considering that the Fifth District Court created, by the Con- 
stitution of 1868 was vested with jurisdiction, and could legally revive 
the judgment rendered by the previous court in 1867; and that it has 
rendered a valid judgment to that end, the question next presented is, 
whether the writ enjoined could have issued under the reviving judg- 
ment, as it did. 

In passing upon this objection, we must take for granted that the 
admission in the record and the writ state nothing but what is perfectly 
true. 

They. show that the writ issued to satisfy a judgment rendered 
against Scherrer in said Fifth District Court for the parish of Orleans, 
on the 23d day of May, 1877, in favor of the plaintiff, widow Lambert. 

The corpus of the judgment of that date is not before us, but we 
are authorized to infer, under the circumstances, that the judgment of 
1877 not only revived in terms that of 1867, but repeated and incorpo- 
rated it, as is sometimes done, by decreeing that “ accordingly the plain- 
tiff recover from the defendant the sum of $ , ete.” The clerk 
would not probably have ventured to identify the writ with that judg- 
ment as authority for it, unless the judgment had so provided. 

Besides, were it not so, the objection is too technical to be sus- 
tained. The judgment reviving, and the judgment revived, must be 
considered and treated as one and the same, as blended together for an 
identical and common object. We regard a proceeding to revive a judg- 
ment not as a new suit, but simply as a proceeding in the same suit to 
continue and keep alive a judgment therein rendered, and to furnish 
proof that it has not been satisfied or extinguished. 31 An. 325. So 
that it is immaterial whether the writ issued under the former or the 
latter judgment. 

What is it to the defendant, who owes a debt liquidated by judg- 
ment, whether the writ issued and be executed against him, under 
either, as long as no attempt is made to draw more money from him 
than the first judgment calls for ? 

3d. The next question presented relates to the title of the opponent 
to the property levied upon. 

He has failed to establish, to the satisfaction of the District Judge 
and to our own, that he has legally acquired, so as to bind third per- 
sons, either a right of ownership, even contingent, or one of pledge to 
that property. 

The act upon which he relies, in the alternative, is not susceptible 
of accurate description. It is too voluminous for transcription. Were 
it exposed to light, it would be as impossible to any one to say what it 
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is, as it has been to counsel on either side, in this case, to give it any 
significant nanie, capable of conveying knowledge of its essence and na- 
ture. It is easier to say what it is not. 

It is not an act of sale, it is not a dation en paiement, it is not a 
pact with the privilege of redemption, it is not a pledge, it is not a 
power of attorney. 

It purports to be a transfer for no fixed price of all the rights of the 
defendant to a lease, to the contents of a valuable cooperage shop, to 
claims due, to effects to be acquired, to transactions to be done, to all 
his actual, eventual, prospective property and rights. Theoretically, it 
was intended to be a shield to the parties thereto in any contingency; 
practically, it is nothing, particularly as regards third persons. 

Its clear object seems to have been to keep and maintain Scherrer 
in the undisturbed, indefinite possession and enjoyment of his effects, 
credits and business, under cover of the third opponent, whether he be 
.a bona fide creditor or not. 

As it does not refer to immovables, possession in the transferree or 
pledgee was indispensable to bind third persons. R. C. C. 2478, 3162; 
The requirement of possession is an inexorable rule of law in such 
cases which cannot be relaxed, and which was wisely provided as an 
effectual preventive of fraud and deception. 

It is true, that the thing pledged may be in the temporary posses- 
sion of the pledgor, as a special bailie, under circumstances rendering it 
indispensable, but where, as in this case, the things said to have been 
pledged have never been out of the pledgor’s possession and dominion, 
and have always remained subject to his disposal, by way of sale, col- 
lection, exchange, renewal, or other modes of alienation or incumbrance, 
no pledge or privilege can be successfully asserted in this State as 
against third persons. Troplong Nant., Nos. 311, 312, 313; Dalloz Rep., 
v. 32, p. 455; Duranton, v. 18, Nos. 525, 528, 531; 6 An. 476; 26 An. 35; 21 
Wall. 360; 96 U.S., p. 476. 

The circumstance that there was a sign hanging outside of the 
shop, on which figured the name of C. Scherrer, coupled with the word 
“agent,” adds no greater force to opponent’s claims as owner or pledgee, 
than does the registry of the nondescript act in the conveyance book 
of the office of the Parish Recorder, which is barren of any binding 
effect on third persons. 

Besides, it is not only probable, but morally certain, that the effects 
contained in the shop in 1874, when the agreement was formed, were 
not, in their identity, those upon which the sheriff has levied in 1879, 

The view which we have taken of this case, on the question of ab- 
sence of all possession, actual or constructive in the opponent, either as 
transferree or as pledgee, and of the consequent beneficial effect to 
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third persons, who remain unaffected by idmen agreements, relative to 
the disposition of movables, not ostensibly followed by unmistakable 
acts of delivery and possession, which are the only equivalents to no- 
tice, dispenses us from passing upon the issues of fraud and simulation 
raised by the judgment creditor in his answer to the ones for an in- 
junction, and to the third opposition. 

We find no error in the decree of the lower court, which applies the 
law. 

The judgment appealed from is affirmed with costs. 


No. 8179. 


Wipow Lenrroy Décuir vs. E. G. Banker, SuHienriFr, ET AL. 


Sect. 1691, Rev. Sta., which provides for a homestead in favor of the debtor having a family 
or mother, or father or persons ‘‘ dependent on him for support,” means persons depend- 
ent for actual and necessary support, and not persons able to earn a living. A debtor sup- 
porting persons of the latter class, is not entitled to the exemption of the homestead. 


PPEAL from the Fifteenth Judicial District Court, parish of Pointe 
Coupée. Yoist, J. 


Haralson & Claiborne and Chas. W. DuRoy for Plaintiff and Ap- 


pellee. 
A, L. Mahondeau and O. O. Provosty for Defendants and Appellants. 


The opinion of the Court was delivered by 

Fenner, J. Plaintiff enjoins the execution of a judgment by seiz- 
ure and sale, under ji. fa., of property which she claims as a homestead, 
under section 1691, Revised Statutes. 

It is conceded that all the requisites of the homestead right exist, 
except the personal quality of the plaintiff as one “having a family, or 
mother, or father, or persons dependent on her for support,” in the 
language of the statute. 

The facts are, that plaintiff is seventy-five years of age; that she 
has three unmarried daughters, the oldest forty-five years, and the 
youngest twenty-six years of age, who live with her, and are maintained, 
fed and sheltered by her; that they are healthy and robust women, of 
some education, who attend to home work, pick cotton in the fall on 
their mother’s place, do washing, and take in outside sewing for pay. 

It is perfectly clear, under the terms of the statute, that to entitle 
the debtor to the benefit of the homestead, there must be “a family, 
father, mother, or persons dependent on her for support.” The depend- 
ency is applicable equally to the family, the father, the mother, and the 
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other persons. This dependency must not only be actual, but neces- 
sary, and it must be also a dependency supported by some sort of natu- 
ral claim or right. A debtor would not be allowed to assume the sup- 
port of persons ‘having no natural claim upon him as a foundation for 
the homestead claim. 

In re Lambson, 2 Hugh. So. Ca. 283. 

Whalen vs. Cadman, 11 Iowa, 226. 

Where children, parents, and near relations having natural, even 
though not strictly legal, claims are concerned, then, as above stated, 
the dependency must be both actual and necessary. The law does not 
contemplate the case of a debtor who supports in idleness persons, 
even children, male or female, who are not minors, cripples, imbeciles, 
infirm in constitution or health, or otherwise disabled from making a 
living for themselves. Such voluntary dependency incurs reprobation, 
rather than encouragement, at the hands of the law. Adults, male or, if 
unmarried, female, who have robust health, and all usual faculties, lie 
under the necessity of supporting themselves, unless they find others 
willing to support them who can do so, without making such service a 
foundation for exempting their property from liability to the payment 
of their just debts. It cannot be conceded as a rule sufficiently general 
to found any legal action upon, that persons so endowed are incapable 
of self-support, and are, therefore, entitled to live as dependents on the 
bounty of others, to the prejudice of the creditors of the latter. These 
latter days abound with examples of women, delicately reared, without 
preparation for, or expectation of, self-support, who have met and over- 
come such difficulties. And, in this country at least, it must be con- 
ceded that, with health, industry and ordinary faculties, every person 
may earn a living. In what we have said, we pay no attention to dis- 
tinctions in social grade, or in rearing or habits of life. The law is no 
respecter of persons, and, in this country, recognizes no distinctions of 
classes. The son or daughter of the bankrupt millionnaire lies under 
the same obligation of self-help, which is imposed upon the descendant 
of the humblest laborer. 

In the present case, we are satisfied that the dependency of these 
healthy, robust, adult daughters is neither actual nor necessary; not 
actual, because the evidence shows that they earn their living, and are 
rather a help than a burden to the plaintiff; not necessary, because the 
evidence shows that they are fully capable of supporting themselves. 
If one of them were the owner of the farm, she might, perhaps, claim 
the homestead as the supporter of her aged mother. 

The case does not, in our opinion, fall within the letter or the spirit 
of the homestead act. 

It is to be observed that our statute is different from the home- 

21 
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stead laws of some other States, where the right is based on the simple 
fact that the debtor is “ the head of a family,” and the question of the 
dependency of such family is more liberally construed. We make this 
remark, because the present constitutional homestead is differently 
worded, and may admit of more liberal construction. 

The novelty of the question presented, and the probable good faith 
of the plaintift induce us to deny the demand for damages. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed; and it is now or- 
dered, adjudged and decreed that plaintiff's injunction be dissolved, 
and her suit dismissed at her cost in both courts. 








No. 7561. 


Mrs. A. M. Pitcuer vs. New York Lire Insurance Company. LOUISIANA 
NATIONAL Bank vs. SAME. CONSOLIDATED. 


A policy of insurance taken on the life of the husband in favor of the wife, vests the latter 
with a right, which the former cannot destroy or control without her consent. 

Such a policy belongs to the wife exclusively, and not to the Community of acquets and 
gains. Previous Decisions affirmed. 

Therefore, the insurer, having at the request of the husband and without the consent and 
knowledge of the wife, substituted to such a policy, one in favor of the husband, will re- 
main liable to the wife on the original policy for the amount thereof, less the sums of 
premiums paid on the substituted policy. 

And the insurer wi'l also be liable to the transferree of the substituted policy, because he is 
estopped from denying its legal and independent existence, having been instrumental in 
inducing innocent third persons to give value for it, by issuing it and representing it to 
the world as an original policy in favor of the husband, and consenting to its transfer. 


= from the Fifth District Court, parish of Orleans. Rogers, 
J. 


Geo. L Bright, for Mrs. Pilcher, Plaintiff and Appellee. 

Henry C. Miller and Branch K. Miller, for the Louisiana National 
Bank, Plaintiff and Appellant. 

B. R. Forman, Chamberlain, Carter & Eaton, and D. H. Chamberlain 
and W. B. Hornblower, for the Insurance Company, Defendant and 
Appellant. 

The opinion of the Court was delivered by 

Levy, J. Mrs. A. M. Pilcher and the Louisiana National Bank in- 
stituted separate suits against the New York Life Insurance Company 
in which each plaintiff seeks to recover of said company the sum of 
ten thousand dollars, the amount alleged to be due on the policy No. 
10,034 issued on the Life of Mason Pilcher. These separate suits were 
consolidated and tried together in the Fifth District Court of the parish 
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-of Orleans, and there was judgment in favor of Mrs. Pilcher for $8997 05 
and against the Louisiana National Bank, dismissing the bank’s suit at 
its costs. The New York Life Insurance Company and the Louisiana 
National Bank*have both appealed. The appellee, Mrs. Pilcher, in her 
answer to the appeal prays for amendment of the judgment in her 
favor, and that she be decreed to recover of the New York Life In- 
surance Company ten thousand dollars, interest and costs. 

In her petition, Mrs. Pilcher alleges that in the year 1854 the life of 
her husband, Mason Pilcher, was insured by the New York Life In- 
surance Company for her benefit; that a policy, No. 10,034, was issued 
in her favor for said sum, and the premiums thereon were duly paid to 
June, 1871, when the said Mason Pilcher and said N. Y. Life Insurance 
Company agreed between themselves, and without her consent, that the 
aid policy should lapse for the non-payment of a premium, and then 
made another written instrument, which they called a new policy, bear- 
‘ing the same number as the one issued in 1854, but made in favor of or 
for the benefit of Mason Pilcher, instead of herself; that all this was 
concerted by Mason Pilcher, the Insurance Company, and Johnson & 
‘Goodrich, merchants in New Orleans, to whom Mr. Pilcher was in- 
debted, in order that the policy might be pledged to said mercantile 
firm, all which, as above stated, was done. She alleges that this was a 
device to take her property to secure her husband’s debts ; that the 
policy belonged to her, and could not be destroyed without her consent; 
that the original policy lives, and is operating notwithstanding, and the 
‘death of her husband having taken place, the Insurance Company has 
‘become indebted to her in the sum of ten thousand dollars. She made 
the Insurance Company and the Louisiana National Bank parties to her 
‘suits, and prayed for judgment decreeing that the Louisiana National 
Bank has no right, title or interest in said insurance money; that said 
Insurance Company be decreed to pay said sum to her. For answer to 
this petition the Louisiana National Bank set forth that it had acquired 
the policy of insurance, No. 10,034, issued on 5th July, 1871, by pledge 
and assignment from the firm of Johnson & Goodrich, in good faitb, on 
the 12th of March, 1874; that said firm had acquired said policy in good 
faith from Mason Pilcher on the 24th of July, 1871; denied that Mrs. 
Pilcher had any claim, right, title or interest in said policy; averred that 
said bank had, since the assignment of 12th March, 1874, paid the sum 
of $2208 32 in payment of premiums on said policy, and prayed that the 
Insurance Company be condemned to pay the amount of the policy to 
the bank; but if the court should decree that the amount of said policy 
was due to Mrs. Pilcher, the bank should recover, and there should be 
paid to it out of said policy the sum of $2208 32 premiums paid by it 
as aforesaid. ; 
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The Insurance Company filed exceptions to both these suits on the: 
ground of prematurity and insufficiency, alleged that it was unable to 
decide to which of the plaintiffs the payment of the policy was due; ad- 
mitted the execution of the policy for $10,000 on the life of Mason 
Pilcher, that it held the premium note of the Louisiana National Bank,. 
amounting with interest to $1002 95, which amount it claimed it was 
entitled to compensate; that deducting this last mentioned sum, there: 
remained a balance due on the policy of $8997 05, which balance it ten- 
dered and deposited in court subject to the further orders and decrees. 
of the court, and prayed that it might be discharged of all liability in 
respect of said policy, and discharged of all costs. The amount thus. 
tendered was by order of the court specially deposited in the Canal 
Bank ia the City of New Orleans, subject to the final judgment of the 
court. 

The evidence discloses the following facts: the policy No. 10,034, 
issued in 1854 on the life of Mason Pilcher, was for the use of Mrs. 
Pilcher; in other words, she was named therein and acknowledged and’ 
accepted by the company as the beneficiary. In June, 1871, this policy, 
by agreement between Mason Pilcher and the Insurance Company, was 
allowed to lapse for the purpose of having a policy issued in its stead, 
making the heirs or assigns of Mason Pilcher the beneficiaries. This 
last-mentioned policy was dated the fifth of July, 1871, and was made 
payable to Mason Pilcher’s representatives. This was done without the 
knowledge or consent of Mrs. Pilcher. The policy dated July 5th, 1871, 
was assigned on the 24th of July, 1871, by Mason Pilcher to Johnson 
& Goodrich, on the 23rd of March, 1874, by Johnson & Goodrich to J. 
H. Oglesby (President of the Louisiana National Bank) and on the 14th 
of July, 1877, by Oglesby to the Louisiana National Bank, all these 
assignments were duly notified to the Insurance Company and acknowl- 
edged by the company. On the 14th of October, in the year 1878, Mason 
Pilcher died. 

We shall first consider the claim of Mrs. Pilcher to be paid the 
amount of the policy issued in 1854. We think that the right to the 
policy vested in Mrs. Pilcher, the wife and beneficiary, and she could 
not be divested of that right without her comsent, by her husband or 
the insurer, except by failure to comply with the requirements of the 
policy. Weare of opinion, also, that the husband had not the right to 
dispose of the policy and that it could not be regarded as a community 
asset. This Court has, in repeated decisions, held these views. In Suc- 
cession of Kugler, 23 An. 455, the Court said: “ We think the right of 
the widow and children to the policy existed before the death, and that 
the liability of the Insurance Company became fixed and exigible by the: 
death of the insured.” And in 26 An. 326, Succession of Hearing, this. 
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doctrine is reaffirmed, and also in 27 An, 269, Succession of Clark. 
In Succession of Bofenschen, 29 An. 714, it was held, substantially, that 
the proceeds of a policy of life insurance taken out by the husband in 
favor of his wife, do not become a part of the community, but belong 
exclusively to her and her heirs. These decisions, considered together, 
‘we think, effectually dispose of the question as to the right of the 
husband to the control of the policy as community property. If on the 
death of the husband it could not enter into the commuity, but should 
be treated as the separate and exclusive property of the wife and 
children, its character must have been the same during his lifetime. If 
then Mrs, Pilcher had a vested right to the policy for her sole and ex- 
-clusive benefit, how was she affected by the agreement of her husband 
and the Insurance Company, whereby it was sought, without her knowl- 
edge and consent, virtually, to continue in force the policy issued in her 
name and for her benefit, but to change the beneficiary therein. 

The basis, indeed the consideration of the policy of 5th of July, 
1871, was the policy of 1854; in the issuance of that in 1871, there was 
no re-examination of the person whose life was insured, no physician’s 
certificate, no increase of the annual premium regulated by the age of 
the person insured, although when this new policy, as it is styled, was 
issued, Mason -Pilcher was eighteen years older than when the first 
policy was taken out. Indeed, it is shown that, with the exception of 
the change in the date and in the name of the beneficiary, that of July, 
1871, is identical with that of 1854, The transfer of the policy of 1871 
to Johnson & Goodrich was made in payment of the husband’s debts, 
and it is not contended or shown that its transier enured to her separ- 
ate benefit or advantage. The face of the original policy disclosed for 
whose benefit it had been issued; and the Insurance Company better 
than any person knew this, and knew also that there had never been 
any legal transfer of it by her. The pretended lapse of the policy 
never actually took place; on the expiration of the time within which 
she or any one for her could pay the annual premium, without giving 
her an opportunity to avail herself of the benefit of a stipulation agreed 
to by the company, viz: “If premiums are not paid at maturity, the 
policy by its terms becomes forfeited, but it may within a reasonable 
time be renewed at the office with satisfactory evidence of good health,” 
etc., the company with indecent haste issued what is claimed to be as to 
Mrs. Pilcher a new policy. It was not as to Mrs. Pilcher a new policy, but 
merely as to her a continuation of the original one. The company notwith- 
standing the alleged failure to pay the premium at maturity, received 
the amount due therefor within a reasonable time, kept it alive with 
the same requirements, stipulations and consideration as were con- 
tained in the original policy; and it even appears that the premium note 
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outstanding at the death of the insured was a renewal, a continuation of’ 
the premium note on the policy of 1854 accepted from the bank in lieu 
of Mrs. Pilcher’s note. 

It appears from the evidence that the annual premiums due on the 
policy issued in 1854 were paid by or for Mrs. Pilcher for all the years 
from 1854 to 1870, inclusive, and by Johnson & Goodrich from 1871 to 
1873, both inclusive, and from 1874 to 1878, both inclusive, by the Louis- 
iana National Bank. Holding the company responsible and liable to 
Mrs. Pilcher for the amount of the policy in her favor and for her 
benefit, we think it just and equitable that the company should com- 
pensate their indebtedness to her with the amount of the premiums 
accrued from the date of the maturity of the premium due for 1871, 
viz: 17th June, 1871, to the date when the last annual premium became 
due, i. e. from 1874 to 1878, both inclusive, being eight years. 

The first apparent knowledge of these transactions and the first 
notice to the Insurance Company and demand for recognition of her 
rights under the policy in her favor, on the part of Mrs. Pilcher, is evi- 
denced by her letter, written conjointly with her husband, to the com- 
pany, January 8th, 1876, and it is urged that not even then, nor there- 
after, did she make any tender of the premiums; and that, therefore, 
so far as she was concerned, her policy became forfeited. We think 
such position on the part of the company is not tenable, and should 
not prevail. It must be borne in mind, that the company itself was a 
party to the wrong committed against Mrs, Pilcher; it had done all in 
its power, without her knowledge or consent, to deprive her of a right; 
it had, by its own act and contract, ignored any faculty on her part to 
reinstate herself to her rights in the policy; it denied the existence of 
any policy on which she, or any person for her, could pay the annual 
premiums, and, therefore, is estopped from complaining that she did 
not do that which it had itself deprived her of the power of doing. If, 
upon the notification and demand made in the letter of January 8th, 
1876, the company had offered to undo the wrong which it had partici- 
pated in, and had offered to reinstate her in her rightful position, it 
might perhaps with some reason and propriety have required on her 
part the payment of these premiums as a condition precedent to such 
reinstatement; but so far as the record shows, no such action was taken 
by it, and on the contrary, it preserved silence, made no response to 
her demand for recognition, and its conduct must be construed as per- 
sistence in its wrong and continued. denial of her rights, which, under 
the circumstances, relieved her of the necessity of making a vain 
tender. It was not required that she should herself make the pay- 
ments; vitality would be preserved in the policy in her favor, no matter 
by whom the premiums were paid, and these premiums were paid ona 
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policy which, as to her, existed in her favor. If the company chose by 
its own act to attach to that policy a new character and liability, and 
by mere change of date and name of the beneficiary, to give it validity 
as to another party, and create thus a double obligation on itself, it 
must bear the responsibility of its own acts, and cannot release itself 
from liability, and throw loss upon an innocent party who had-no 
participation in its wrongful acts. Considerations of equity and good 
conscience require that if Mrs. Pilcher shall avail herself of the full 
benefits of the policy in her favor, she should comply with the obliga- 
tions and requirements of the policy, when she isin a position where 
she can do so, and, therefore, we think the company should be allowed 
to compensate the premiums for the years from ’74 to ’78 inclusive, pro 
tanto. 

We are next called upon to decide as to the claim of the Louisiana 
National Bank as transferree and holder of the policy of insurance 
issued on July 5th, 1871, in which Mason Pilcher’s representatives are 
named and constituted the beneficiaries. It is true a policy of insurance 
is not what is termed a negotiable instrument, but it is assignable and 
transferable, and indeed one of the articles or stipulations incorporated 
in the policy prescribes the manner in which its assignment may be 
made. 

It is contended that Johnson & Goodrich, to whom the policy of 
1871 was assigned, were fully informed as to the facts connected with 
the issuance thereof, and had full knowledge of the defects of that 
p licy, and, therefore, if Johnson & Goodrich had no rights under the 
transfer to them by Mason Pilcher, the bank, transferree of Johnson & 
Goodrich, could acquire no greater rights than its transferrer had. But 
we are clearly-of opinion that the Insurance Company is estopped from 
making such defense as to the bank. 

The Insurance Company joined Mason Pilcher in a wrongful attempt 
to divest Mrs. Pilcher in her right to the policy issued in 1854, in her 
favor and for her benefit. The company issued what they claimed to 
b2 a new policy, and sent it forth, subject to be assigned and transferred 
in the manner prescribed by them. It was so assigned and transferred 
to the bank; there is nothing to show that the bank had any knowledge 
whatever of the circumstances under which the policy sought to be 
assigned to them had been issued, or that the policy of 1854, in favor 
0” Mrs. Pilcher, “had been,” by the company, “allowed to lapse for the 
purpose ” of divesting Mrs. Pilcher of her rights therein, and “having 
the policy of 1871 issued in its stead, making the heirs or assigns of 
Mason Pilcher the beneficiaries.” As to the bank this was a new policy; 
the company had issued it as such, its assignment to the bank was 
acknowledged by them, and they accepted the assignment, without 
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which acknowledgment or acceptance, no validity would have attached 
to it, and thus the company is, we think, bound to the bank on its new 
policy, and is estopped from pleading against the bank the defect of the 
invalidity of the new policy which the company itself had issued for the 
purpose of depriving Mrs. Pilcher of her rights, and avail itself in de- 
fense of a legal fraud perpetrated by itself. It may be that the com- 
pany received the premiums on only one policy, but it can blame no one 
for that but itself. Its own attempted wrong prevented the beneficiary 
under the first policy from redeeming it when she had a right to do so, 
and from paying the annual premiums at the time they fell due; it issued 
as anew policy that of which the bank became assignee in due form, and 
with its own acknowledgment, acceptance and sanction, and so far as 
intrinsic evidence in the policy itself is concerned, having no connection 
with any previous policy, and affording no grounds for the slightest 
suspicion that it invaded the rights of other persons, or was in any 
manner tainted with invalidity. 

Bliss Life Insurance, under head of Assignments of Policy and 
Assignments by Married Women, p. 540 et seq. 

We think the company is liable to the bank, and cannot aver that 
there is any other policy to displace that which the bank holds. We 
regard the company’s liability to the bank as distinct and separate from 
that to Mrs. Pilcher; and this liability is, as contended by counsel of the 
bank, irrespective of any former policy. The case of Barry vs. Brune 
et al., 71 New York Reports, was different in its features from the pres- 
ent one. In that case, the court held there was but one policy, and the 
company should pay but once; in this, as to Mrs. Pilcher and the bank, 
there were two policies practically, and by the act of the company the 
beneficiaries separately and distinctly created by the company are each, 
as to the company, entitled to recover the amounts for whose benefit 
each of them by distinct acts of the insurer had become entitled. 

In support of the views which we have expressed in this opinion, 
we are sustained by the following authorities: 38 Conn. Rep, 294; 71 
N. Y. 261; 36 Conn. 132; 52 N. Y. $12. 

We are of opinion that the bank should recover the amount of the 
policy of July 5th, 1871, less the amount due on its premium note, 
which must compensate pro tanto the indebtedness to the bank on said 
policy. 

It is, therefore, ordered, adjudged and decreed, that the judgment 
rendered in favor of Mrs. A. M. Pilcher, by the court below, in suit No. 
9571, Fifth District Court, parish of Orleans, be amended, and that there 
be judgment in her favor against the New York Life Insurance Com- 
pany for the sum of ten thousand dollars, with five per cent per annum 
interest thereon from December 14th, 1878, to be credited with the sum 
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of five hundred and twenty-five dollars, with five per cent interest from 
17th June, 1871; with a like sum with like interest from June 17th, 1872; 
with a like sum with like interest from June 17th, 1873; with a like sum 
with like interest from June 18th, 1874; with a like sum with like inter- 
est from June 17th, 1875; with a like sum with like interest from June 
17th, 1876; with a like sum with like interest from June 17th, 1877, and 
with a like sum with like interest from June 17th, 1878; and that the 
judgment of said lower court in the case of the Louisiana National 
Bank vs. New York Life Insurance Company, No. 9685, be annulled, 
avoided and reversed; and proceeding to render such judgment as 
should have been rendered by the court below, it is ordered, adjudged 
and decreed that the Louisiana National Bank do have and recover 
judgment against the New York Life Insurance Company for the sum 
of ten thousand dollars, with five per cent per annum interest thereon 
from December 14th, 1878, subject to a credit of one thousand and two 
dollars and ninety-five cents, to be applied to the principal and interest 
due to said Louisiana National Bank on the judgment herein, as of the 
date of March 14th, 1879. It is further ordered, adjudged and decreed, 
that the amount of eight thousand nine hundred and ninety-seven dol- 
lars and ninety-five cents, tendered by the defendant and deposited by 
order of the lower court in the Canal Bank, in the city of New Orleans, 
be applied pro rata to the judgments herein rendered; the balance due 
on each of said judgments to be paid by said New York Life Insurance 
Company. The costs of this appeal to be paid jointly by the New 
York Life Insurance Company, defendant and appellant, and Mrs, A. 
M. Pilcher, plaintiff and appellee, and the costs of the lower court by 
the New York Life Insurance Company. 


On APPLICATION FOR REHEARING. 


The opinion of the Court was delivered by 

FEnneER, J. In this case briefs have been filed in support of the 
application for rehearing not only by the original able counsel of the 
Insurance Company, but also by distinguished counsel of the City of 
New York, whose ability and learning have been enlisted to press the 
application with all possible force. These briefs are so claborate, and 
have so completely exhausted all resources of reasoning and learning 
which could sustain the relief applied for, that we feel safe in resting 
our final determination on the arguments and authorities therein con- 
tained, which we have now considered and weighed as fully as if the 
present were a decision of the case in the first instance. Our convictions 
remain unshaken as to the correctness of all the propositions on which 
our original opinion rests. 
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1st. Mrs. Pilcher had such vested interest in the policy, as the 
beneficiary thereof, as disabled her husband from assigning or disposing 
of it without her consent. 

To the extent of the premiums which had been paid by Pilcher for 
her benefit, and of the valuable interest in the policy resulting there- 
from, the gift to her had been fully executed, and the resultant interest 
was her separate and indefeasible property. The additional right was 
vested in her to continue the policy in force by paying future premiums, 
if her husband failed or refused to do so. For this purpose, if not 
otherwise able, she would have had the right to pledge the accrued 
value of the policy in order to raise the means to pay future premiums. 
These were valuable rights of which, without her consent, her husband 
had not the right to deprive her, by assigning, or disposing of, them to 
others for his own benefit. 

The conduct of the company and Pilcher in this transaction imports, 
by strong implication, a concession on their part of the existence of 
these rights in Mrs. Pilcher. If they had supposed that he had the ab- 
solute right, now contended for, of disposing of the policy in his sole 
right and at his pleasure, it is impossible to conceive that they would 
have resorted to the tortuous and indirect mode of accomplishing their 
purposes which they actually employed. 

If such an assignment had been made, it would have been illegal, 
null and void, and would not have divested Mrs. Pilcher’s interest 
in the policy, which would have continued unimpaired as long as the 
policy, by whosesoever acts, continued in force, subject of course to the 
duty of refunding with interest any premiums paid by cthers than her 
husband, and inuring to her benefit. 

It is conceded that Pilcher was not bound to continue the payment 
of premiums, and that if thereby, he had suffered the policy to lapse, 
Mrs. Pilcher’s rights might have been forfeited. But there is a broad 
distinction between the right to suffer the policy to lapse, and the right 
to assign and dispose of it for his own benefit. There could have been 
no motive for him to permit the policy to lapse, from which event he 
would have derived no benefit, and his wife would have been subjected 
to wanton injury. He would have used every exertion to avoid sucha 
loss, or to enable his wife to avoid it; and the same considerations 
which, under the transaction as made, enabled him to raise a large sum 
of money on the policy, would have enabled his wife to have obtained, 
on the same security, the means of paying accruing premiums, and thus 
keeping the policy alive. ‘The law,by denying him the power of assign- 
ing or disposing of the policy for his own benefit, without the consent 
of the wife, wisely removes the temptation, to which he would otherwise 
be subjected, of sacrificing the interest of his wife for his own advantage. 
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We remain fully of the opinion that the legal propositions above- 
stated are fully sustained by the authorities quoted in the original 
opinion, and we think the distinctions sought to be traced between them 
and the instant case are shadowy and unsubstantial. We find nothing 
in the New York statutes cited on which it is charged the decisions in 
that State rest, which is entitled to more effect than the doctrines settled 
by Louisiana jurisprudence in the cases quoted by us, have in the same 
direction. Our jurisprudence recognizes the rights of the beneficiary 
wife quite as amply as do the New York statutes. 


If, as held in Louisiana, in repeated decisions, the insurance by the 
husband for the benefit of the wife, is such a valid gratuity in her favor, 
as to make her right under the policy at his death her absolute and 
separate estate, the like effect logically attaches pro tanto to the valu- 
able interest under the policy created by the payments of premiums 
for her benefit, as the same are made; and this interest becomes like- 
wise her separate property not disposable by the husband. 


2d. We think we rightly held that the transaction between Pilcher 
and the company, under which the pretended new policy was issued, 
operated only as a substitute and equivalent for the prohibited assign- 
ment of the original policy, and, as between Mrs. Pilcher and the 
company, is entitled to no greater effect than such illegal and void 
assignment would have had. Her policy, therefore, did not lapse, but 
continued and was carried forward in the policy of 1871. In this posi- 
tion we think the authorities cited by us fully sustain us, and we con- 
sider them the best authorities on the question. 


In reaching our original conclusion as to the solution of Mrs. Pil- 
cher’s rights in the premises, we hesitated long between that adopted 
by ourselves and the one adopted by Chief Justice Beasley as the organ 
of the court in Landrum vs. Knowles, 22 N. J. Eq., 594, where the bene- 
ficiary was allowed only an interest in the insurance to the value of the 
premiums paid before the transfer. We thought, however, our own 
solution, based upon the New York and Connecticut decisions quoted 
by us, was both more logical and more equitable. We hold that the 
right of the beneficiary wife in the policy could only be terminated by 
its lapse. We held it never lapsed. Therefore, she was entitled to the 
insurance, subject to the necessary condition of paying to the party en- 
titled thereto the amount of the premiums and interest which bad been 

, paid for her benefit. Had the parties, who paid these premiums, been 
denied the benefit of the insurance, they would have had the right to 
reclaim them from Mrs. Pilcher, to whose benefit they had enured. But 
as, under the peculiar circumstances of this case, we awarded the bank 
the amount of the insurance, the equitable right to reclaim these pre- 
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miums passed to the company and they were allowed as a necessary 
offset to Mrs. Pilcher’s claim for insurance. 

3d. The branch of our decision upon the correctness of which we 
felt, and still feel, the least doubt, is that which maintained the estoppel, 
in favor of the bank, against the denial by the company of its title to 
the policy. 

Our position on this subject, is not that stated by counsel, viz: 
“That the policy of 1871 is in law void as to Mrs. Pilcher, but is in fact 
valid as to the bank because of the estoppel, etc.” 

Our position is that the title to the policy is, in law, in Mrs. Pilcher, 
and, therefore, she is entitled to recover, and that the bank is also en- 
titled to recover, not because it has, in truth, a legal title to the policy, 
but because the company, by its acts, is estopped from denying the 
bank’s title. 

In our original opinion we have, perhaps, not expressed ourselves 
with perfect accuracy, where we speak of two policies; but the whole 
context of the opinion explains that we considered the policy of 1871 as 
being strictly a continuation of the original policy. 

The question, therefore, is not as to the validity of the policy, nor 
as to defenses which the company might have against it. The validity 
of the policy is not disputed, nor does the company pretend to have 
any defenses against it. The sole question involved is as to the title to 
the policy. 

This policy belonged originally, and notwitstanding the change, 
continued to belong to Mrs. Pilcher. As originally executed, her title 
thereto appeared affirmatively on the face of the instrument. The 
company, by unlawful collusion with Pilcher, suppressed this original 
instrument, and issued a new one in lieu thereof, in which it falsely de- 
clared that the policy was Pilcher’s own, and, therefore, assignable by 
him. It did this, as the evidence shows, for the express purpose of 
enabling him, under cover of this apparent title, to raise money on the 
policy. It accepted his assignment thereof, and the subsequent re- 
assignment by his first assignees to a perfectly ignorant and innocent 
holder, who acted upon the faith of title as represented by the company 
itself in the body of the instrument and as recognized by the company 
in all its acts. It collected from this assignee the premiums down to 
the death of the insured. 

We accuse the company of no intentional wrong; but, for the pur- 
poses of this case, it occupies the same position as if it were a deliber- | 
ate and intentional wrong-doer. It was a party to unlawful acts, and, 
as every oneis presumed to know the law, it is presumed to have known 
they were unlawful. By its affirmative declaration in the body of the 
instrument that the policy was Pilcher’s while (as is presumed) knowing, 
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and unlawfully concealing, the fact that it was really his wife’s; by its 
acceptance and recognition of Pilcher’s assignment and of the reassign- 
ment to the bank; and by the reception from the latter of the premiums, 
“it distinctly authorized and induced the bank to accept and act upon, 
as true, the state of facts thus represented by itself; and it is now con- 
clusively estopped from denying the truth thereof, and from escaping 
the performance of those obligations, which result in law therefrom. 

It is manifest that none of the numerous cases cited by counsel ap- 
ply to such a state of case as is here presented. 

The difference of facts in the case of Barry vs. Brune, 71 N: Y. 261, 
from the above, is apparent at a glance. There, the company, in can- 
celling the policies in favor of the wife and substituting therefor policies 
in favor of another, acted upon a direct assignment by the wife herself, 
which was, in fact, genuine, and which the company had no reason to 
believe invalid. Its conduct was perfectly lawful and innocent. It was, 
however, proved that the wife’s assignment had been obtained through 
coercion, and was, therefore, invalid. The court decreed, in consequence, 
that she had never parted with her interest; that the substituted policies 
took the place of the old policies, and that the money payable thereon 
must go to the party entitled under the latter. There was, of course, 
no shadow of ground, in that case, for holding the company liable over 
again to the apparent holder. 

We maintain, therefore, that this case is perfect authority for our 
decision in favor of Mrs. Pilcher; but is no authority at all against our 
decision in favor of the Bank. No decision has been, nor, in our opinion, 
can be cited, which is opposed to the clear right of the bank under the 
facts here presented. 

The application of Mrs. Pilcher for rehearing has no merit whatever. 
She has received all that the most liberal construction of her rights 
could possibly allow. 

Rehearing refused. 








No. 7830. 
A. L. GusMAN ET AL. vs. Lf&opotp DEPORET ET AL. 


A special power of attorney to prosecute a claim, does not empower the agent to defend and 
stand in judgment in a suit brought by the debtor for damages for slander and libel. 

In an injunction suit to restrain the execution of a judgment, the plaintiff cannot plead and 
prove matters which were at issue and have been adjudicated upon in the original suit 
between the same parties, on the ground that new evidence has been subsequently 
discovered. 

A defendant in execution cannot enjoin the sale of his property by the sheriff, on the ground 
that no valid seizure has been made of the same. 
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‘The defendant in execution, who complains that the sheriff has seized more property than 
necessary, must proceed under Article 652, C. P., and not by injunction, to have the 
seizure reduced. 

It is no valid ground of injunction for the detendant in execution, that the sheriff has seized 
property which does not belong to him. 

An attachment having been maintained, cannot be a legal cause of action for damages. 

The seizing creditor, who has given no instructions to the sheriff for the keeping or admin- 
istering of the property seized, cannot be held responsible for the illegal manner in which 
that officer discharged his duty. 


PPEAL from the Fitth Judicial District Court, Parish of East Baton 
Rouge. McVea, J. 


E. W. & S. M. Robertson for Plaintiffs and Appellants : 


When a new trial is granted, the writ of ji. fa. must issue upon the judgment rendered therein, 
and not upon the first judgment, although the two judgments may be similar. 

Fraud is a valid ground of injunction, for fraud vitiates everything. Freeman on Judgments, 
section 99; Holland on New Trials, chapter 18, section 22. 

Absence of actual seizure can, when coupled with other grounds, be legally alleged and 
proven as a cause for injunction before sale. 28 An. 60. 

When the prayer of the petition is that the attached property be sold to satisfy plaintiff's 
claim, and the judgment rendered accordingly, and the writ of ji. fa. provides only for the 
sale of this property, the sheriff cannot proceed against other property until after the 
attached property has been exhausted by sale. 11 La. 445; 11 M. 246. This is specially 
true when two previous appraisements had shown the property to be worth twice the 
amount of the judgment. 

“The debtor being interested, as warrantor, that the seizure be made in accordance with his 
rights in the property, has the right to protect himself, by an injunction, from a forced 

P assumption of warranty to a whole lot when he owns only one-half. 14 An. 108; 4 An. 293. 

“When the interest of the debtor has been divested by an anterior seizure, there is nothing left 
to seize; so that the debtor has the right to protect himself, by an injunction, from the 
fastening upon him of a warranty he cannot legally assume under the second seizure. 

When the agent’s power grants him “full and whole power, strength and authority in all 
matters pertaining to’’ several successions, and the principal becomes guilty of libel in a 
litigation relative to matters pertaining to these successions, the agent should be held 
empowered to receive citation in an action because of such libel. 

“The appearance of appellee, his joining of issue and general denial, cured the want of citation 
in case the power of his agent did not empower her to receive citation, 7 La. 393; 11 M. 
20; 15 An. 86; 4 R. 193; 11 An. 326. 

Appellee having judicially averred that he is ‘‘a citizen of Baton Rouge, State of Louisiana,’’ 
cannot be heard to disclaim his residenceship in the Parish of East Baton Rouge. Con- 
stitution United States, Amendment XIV. 

The appearance and pleading to the merits gave the court a qua jurisdiction over appellee, 
regardless of his residence or non-residence in the parish. 20 An. 195. 

An action for slander and libel can be cumulated with one for an injunction. C. P. 148-151; 
15 An. 491-621; 29 An. 507; 2 N.S. 323. 

In an action for slander, malice is implied. 5 R. 101. And suit of damages is not necessary 
to recover. 3 An. 69; 11 An. 206; 27 An. 214. Written slander is justly considered more 


pernicious than that uttered by words. 27 An. 214. ¢ 
Written publications defamatory of the dead arel libelous, and entitle the living children to 
damages. 


In an attachment the sheriff is the agent of the attaching plaintiff, so that the latter is bound 
to see to it that the sheriff takes proper care of the property, and upon his failure to do so 
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is responsible to the defendant for all damages arising from the gross negligence and want 
of care of the sheriff. 

A claim ex contractu on the attachment bond, against both the principal and surety, does not 
bar a subsequent claim for damages ex delicto against the principal alone. 

‘When the plaintiff in injunction partially succeeds, and the court a qua orders the execution 
to be decreased by more than 20 per cent, and the defendant acquiesces in the order, the 
plaintiff, in law and equity, should not be mulcted in damages, much less in damages upon 
the decreased amount, and it is the duty of the appellate court, in case it finds the injunc- 
tion otherwise wrong, to at least correct the injustice and remit all the damages. 29 An. 
129; 30 An. 375. 


J. W. Burgess and Favrot & Lawson for Defendants and Appellees : 


First—An unliquidated demand for damages cannot be opposed in compensation to a defini- 
tive judgment for a fixed sum of money. 

Second—The power to an agent to stand in judgment for his principal must be express and 
special. 4A. 61; 5 A. 117; 5 A. 562; 29 A. 363, 

Third—An injunction cannot issue to stay execution on grounds which might have been 
pleaded in defense before judgment. 12 A. 5; 13 A. 374. 

Fourth—Where the plaintiff, in execution of a judgment, does not interfere with the sheriff 
nor give him any orders in regard to property under seizure, the sheriff alone will be 
responsible for any injury sustained. C. P. 659; 11 A. 476; Monssieur vs. Zuntz, 14 A. 15. 

Fifth—Issues passed upon before judgment cannot be revised by an injunction. 

‘Sixth—The sheriff is not required to take actual possession of tenanted property. C. P. 657; 
2 An. 157. 

Seventh—Where a seizure is excessive, the defendant should not enjoin, but should apply 
for a reduction. C. P. 652; 29 An. 149. 

Eighth—A want of accurate description of property is not a good ground for an injunction. 
26 An. 156. 

Ninth—The sheriff accounts for rents which come into his hands when he makes a final 
settlement. 29 An. 358. 


The opinion of the Court was delivered by 

Pocué, J. In execution of a judgdment rendered in the suit of 
DePoret vs. Gusman et al., and affirmed by this Court in 30 An. 930, 
DePoret, the defendant in this case, obtained a writ of fi. fa., under 
which plaintiff's property was seized by the sheriff. Whereupon plain- 
tiffs instituted the present suit for the purpose of enjoining said execu- 
tion, and of recovering damages for the alleged illegal seizure of their 
property, cumulating therewith a demand for the rents of the same 
pending the seizure, and pending a preliminary attachment in the 
original suit; and also for deterioration of the property. They also 
cumulated in the same suit an action for damages in the sum of fifteen 
thousand dollars for slander and libel, of themselves and of their de- 
ceased father, Gabriel Gusman, by the defendant. DePoret being a 
resident of France, service of this suit was made on Mrs. W. Hearsey, 
his agent, residing in Baton Rouge. 

Her first step was naturally to file an exception, urging that having 
been instituted by DePoret, as his special agent, with the express and 
limited power to collect and sue for his claim against these plaintiffs, 
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(which had been recognized in the judgment affirmed by this Court 
above referred to), she had no authority to appear for and represent 
him, especially in an action for damages, and she prayed that that part 
of plaintiffs’ petition, alleging and praying for damages for slander, be 
stricken out. 

This exception was overruled, but subsequently on the trial of the 
case on its merits, the court rejected all testimony offered by plaintiffs 
in support of the alleged damages on the grounds urged in the excep- 
tion. Before proceeding to investigate the case on its merits, we must 
dispose of this vexatious question, involving the cumulation of an action 
for damages on slander and libel, with an injunction to stay the execu- 
tion of a moneyed judgment. 

We find it unnecessary to pass upon the right of cumulating two 
such actions, confessing, however, that the proceeding appears at least 
anomalous. 

On examination of the power of attorney from DePoret to Mrs. 
Hearsey, we find that it clearly confines her mission, and limits her 
power to the enforcement of his claim against these plaintiffs, and. our 
conclusion is that under the most extended and elastic construction, it 
could not be made to imply the power in his agent thus constituted, to 
represent him in any action instituted against him on a moneyed de- 
mand. To claim that under such a power the agent could be authorized 
to stand in judgment in a slander suit, would involve an interpretation 
of human language, under which it could be made to mean anything. 4 
An. 61; 5 An. 117; 5 An. 562; 29 An. 363. 

Therefore, the judge did not err in rejecting all that testimony, and 
to completely ignore that demand. The grounds on which plaintiffs 
base their injunction, are the following: 

1st. That this Court had granted a rehearing from the decree 
affirming the judgment of the lower court in the suit of DePoret vs. 
Gusman et al. : 

2d. That the judgment in that cause had been obtained by fraudu 
lent misrepresentations, and that DePoret was not the real owner of 
said judgment. 

3d. That the sheriff had made no actual seizure of the property 
which he had advertised for sale under the /i. fa. 

4th. That under the judgment and the fi. fa. in the suit of DePoret 
_ vs.Gusman etal., the sheriff was restricted in his seizure to the prop- 
erty originally attached in that suit, and that he had illegally seized 
other property of the defendants in execution. 

5th. That Gusman, owning but one-half of lot 11, square 3, Devall 
town, the sheriff has illegally seized the whole of it in this execution. 

6th. That the interest of Mrs. Garig, one of the defendants in the 
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lots seized, had previously been seized under a writ emanating from the 
parish court. 

For answer the defendant filed a general denial, coupled with the 
plea of res adjudicata, as to several allegations in the petition which had 
been disposed of as matters of defense in the original suit, and reiter- 
ated the grounds of his exception as to want of authority in Mrs. 
Hearsey to stand in judgment in the slander suit, specially reserving his 
rights under his exception. 


The judgment of the lower court was in favor of defendant, dis- 
solving plaintiffs’ injunction, and condemning them to pay to defendant 
$50 special damages for attorneys’ fees, and ten per cent interest on 
$1075 from August 6th, 1878, crediting the writ with the sum of $185 
for rents collected by the sheriff. 


Plaintiffs have appealed, and defendant prays for an amendment of 
the judgment, with a view to an increase of the damages allowed him, 
and for damages for a frivolous appeal. 

1. Weare really at a loss to comprehend the meaning of the first 
ground of injunction urged by plaintiffs. While it is true that a rehear- 
ing had been granted by this Court from the decree affirming the judg- 
ment of the lower court, it is equally true that on said rehearing the 
former decree was left undisturbed. (See 29 An. 934). And from the 
record it appears that the decree of the Supreme Court was received 
and recorded in the District Court on June 19th, 1878, and that the writ 
of fi. fa. issued on the 3d of July following. Counsel for plaintiffs, 
while seriously urging this ground of injunction, have utterly failed to 
inform us, or to suggest what more could be exacted, in their opinion, 
from a plaintiff in execution ; and we conclude that there is no force in 
the objection. 

2. The second ground of injunction is equally untenable. The 
want of interest of DePoret in the claim against Gusman et al. had 
been put directly at issue in the original suit, and was very elaborately 
developed by Judge Spencer, the organ of this Court, in the opinion 
rendered in the case; and that adjudication did unquestionably set 
that issue at rest. There is no force in the suggestion by plaintiffs, that 
the issue now raised is supported by evidence discovered since the 
decision above referred to. Plaintiffs do not sue for the nullity of the 
judgment, and cannot be allowed to reopen one of the issues of the 
case in this collateral manner. The judge very properly rejected the 
testimony offered on that point. 

If the latitude claimed by plaintiffs could be allowed, litigation 
would soon become interminable. 


3. If, as alleged by plaintiffs, their property has not been actually 
22 
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seized by the sheriff, we are embarrassed to discover their reasons for 
complaint. . 

The very object of the injunction is to restrain the performance of 
the very act which, under the allegation, has not Leen performed. If 
the sheriff has made no seizure in law, his sale will be null, and plaintiffs 
will not have been disturbed in their ownership and possession of the 
property which they are so zealously defending. Such a complaint does 
not lie in the mouth of the defendant in execution. 9 R. 182; 23 An. 550. 

4. Plaintiffs’ pretension that the sheriff was restricted in his 
seizure, both by the judgment and by the writ of fi. fa., to the property 
attached in the original suit, is not borne out by the record. On exami- 
nation we find that the judgment is a personal one for money, interests 
and costs, and maintains the attachment of Gusman’s property. And 
we also find that the writ conforms with the judgment. 

Tf, as alleged, the sheriff has seized property in excess of the amount 
called for by the writ, the remedy of the party seized is not by an in- 
junction, but he must have recourse to Art. 652 of the Code of Practice, 
providing for a reduction of the seizure. 29 An.149. Butin no circum- 
stance could the execution be stayed in its entirety, for the reason that 
the sheriff seized more property than was sufficient to satisfy the writ 
entrusted to him for execution. Plaintiff in execution cannot be made 
to suffer for the errors alleged to have been committed by the sheriff. 

5. To the objection that the sheriff erred in seizing the whole of a 
lot of ground, one-half of which alone is owned by Gusman, the answer 
is that such an error, even if it were urged by the owner of the other 
half, could not stay the execution as to the whole lot; it could at most 
restrain the seizure and sale of so much of the property as does not 
belong to the defendant in execution. 

But Gusman, who acknowledges that he does own one-half of the 
property thus seized, has no standing in court to champion the rights 
of the owner of the other half, who does not complain, as far as the 
record shows. 

There is no force in the suggestion of plaintiffs’ counsel that Gus- 
man could, in the future, be held as warrantor for the whole lot, when 
in point of fact he owned but one-half of the same. 

But, besides, it appears from the record that at a public sale for 
partition of the property belonging to the heirs of G, Gusman, this 
identical lot was adjudicated on the 5th of September, 1874, to A. L. 
Gusman, and we have been referred to no evidence showing that he had 
since parted with any portion of it. 

6. There is no force in the sixth and last ground of injunction 
urging that Mrs. Garig’s interest in the lots seized was then under 
seizure on a writ emanating from the parish court, in a different suit. 
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Nothing in our law prevents the execution of several writs of ji. fa. on 
the same property. And here again these plaintiffs undertake to cham- 
pion the rights of third parties, who could alone complain in the 
premises. / 

Having thus carefully reviewed all the grounds on which plaintiffs 
rested their injunction, we conclude that the lower court did not err in 
ordering its dissolution. 

The claim of plaintiffs against this defendant for damages caused to 
Gusman’s property pending the attachment in the original suit, and for 
the negligence or malfeasance of the sheriff in omitting to rent the 
same, cannot be urged against the seizing creditor under these pleadings. 

His attachment having been maintaind, he is certainly free of charge 
for any damages for having obtained it. 

It is not alleged that he instructed the sheriff as to the manner of 
keeping or administering the property while it was in his possession, or 
that he in any way interfered with that officer in the discharge of his 
duty, and he, therefore, cannot be held responsible for the damages if 
any, caused “by the negligence, recklessness, or other illegal acts of the 
sheriff.” 32 An. 1182; 11 An. 476; 14 An. 15; C. P. 659. 

We do not feel justified to increase the damages allowed by the 
judge a quo, who seems to have done substantial justice to the parties. 

It is, therefore, ordered, adjudged and decreed that the judgment 
of the lower court be affirmed with costs. 








No. 8139. 
Winow Joun Fietps, Turrrx, vs. JosepH A. GAGNE AND WIFE, 


The order of a District judge recusing himself and directing a case to be tried by the judge 
of an adjoining District, instead of by an attorney of the bar as judge ad hoe, is an inter- 
locutory decree, which can cause no irreparable injury and from which, therefore, no 
appeal lies. 

The consent of both Appellant and Appellee cannot vest this Court with jurisdiction. 


PPEAL from the Nineteenth Judicial District Court, parish of Terre- 
bonne. Goode, J. 





Winder & Armitage and Walter Guion for Plaintiff and Appellee. 
L. F. Suthon and Jno. B. Winder for Defendants and Appellants ; 


An order of reeusation works such an irreparable injury as entitles a party to appeal. 5 M. 
O. S., p. 293 ; 6 M. O. &., p. 130, 

Where the record shows that the judge is only professionally, and not personally interested, 
the matter should be tried by a lawyer of the district, and not by the judge of an ad. 
joining district. Sec. 3, Act No. 8, 1880. 





The opinion of the Court was delivered by 
Poof, J. The District Judge having recused himself in this case, 
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on his own motion, on the ground of personal interest, defendants have 
taken a suspensive appeal from the order of recusation, from a decree 
overruling their motion to vacate said order, and from a decree over- 
ruling their motion to refer the trial of the cause to an attorney of that 
Bar, instead of the judge of an adjoining district as directed in the 
order of recusation. 

The right to appeal from. such interlocutory decrees presents itself 
at the threshold of the case, and must be denied. 


In order to test the question, the three orders or decrees com- 
plained of must be considered together, as forming but one subject 
matter, to be disposed of by the same reasoning. 


Eager for a decision of his case on the merits, appellee’s counsel 
waives his well founded objections to his opponents’ rights of appeal, 
and urges us to overlook them, and to pass on the merits of the orders 
complained of. But reason, law and authority dictate a different course, 
and prohibit our interference in the case at this stage. Consent cannot 
give jurisdiction, when not vested by law. As the order of recusation 
made by the District Judge, as well as his rulings on defendants’ motion 
to which they have reserved bills of exception, are proper subject for 
review by this Court on appeal from the final judgment in the case, 
they cannot be said to work irreparable injury to either party, and 
are, therefore, not appealable at this stage of the proceedings. 


The right to appeal from an interlocutory judgment rests on the 
irreparable character of the injury which either party may sustain 
thereby. 

But if the interlocutory decree complained of, pregnant though it 
may be with consequences to either party, is of such a nature as to be 
covered by the appeal from the final judgment, and if the decree of the 
appellate court can restore the parties, without the loss of any right 
under the pleadings, to the identical position which they respectively 
occupied before the rendering of the interlocutory decree or order 
complained of, the injury to either party is clearly not irreparable, and, 
therefore, the right of appeal does not exist. C. P. Art. 566. 


If on appeal from a*final judgment in this case, it should appear 
that these rulings of the judge were erroneous, and that in consequence 
the case had been tried by an incompetent judge, his judgment will be 
set aside, the order of recusation will be overruled and annulled, and 
the cause remanded for trial according to law; and then the parties will 
be in the same position which they held previous to the erronecus 
orders, and thus all injuries sustained will have been repaired; there- 
fore, they are not irreparable, 

Appellants complain with great earnestness of the long delay which 
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will be thus caused, and of the great inconvenience which they would 
suffer by this circuitous mode of obtaining redress. 

They are doubtless correct, but this cannot justify our interference, 
when it is apparent that they can be relieved on a final judgment. 

Mere delay and inconvenience are not such grievances as to justify 
us in maintaining an appeal, not conferred by law. 31 An. 47;3 N.S. 
25; C. P. Art. 566. 

It is, therefore, ordered that this appeal be dismissed at appellants’ 
costs, 


No. 8201. 
Foitcer & Son vs. W. S. SLAUGHTER ET AL. 


In an action to revive a judgment, the defendant cannot set up in opposition to the revival, 
irregularities or relative nullities with which the original judgment was affected. In 
such an action, the sole questions that can arise or be determined, are, whether the judg- 
ment sought to be revived, was ever rendered and whether it still exists or has been ex- 
tinguished in any of the ways provided by law. It is only to the revival of judgments 
which are absolutely void, as for want of citation or other like radical defects, that op- 
position can be made on the ground of nullity of the judgment. 


PPEAL from the Seventeenth Judicial District Court, parish of East 
Baton Rouge. Sherburne, J. 





Samuel P. Greves for Plaintiffs and Appellees, 
Herron & Beale for Defendants and Appellants: 


Where a judgment shows on its face, that it was rendered without issue joined, and without 
reasons being given by the judge for the same, it is absolutely null, and cannot be re- 
vived. Const. 1868, Art. 80; 32 An. 1006; 30 An. 363; id. 692. 





The opinion of the Court was delivered by 

Topp, J. This is a suit to revive a judgment. 

The revival of the judgment is opposed on the grounds set up in 
‘the answer, which are substantially that plaintiff has no valid judgment 
against the defendant, susceptible of revival; that what is claimed to 
be a judgment shows on its face that it was rendered without issue 
joined on trial, and is, therefore, a nullity. 

The judgment sought to be revived is as follows: 

“ This cause coming up for trial on the plea of prescription, filed 
by defendant, and the law and the evidence being in favor thereof, it is 
ordered, adjudged and decreed that there be a judgment in favor of 
Alexander Smith on the plea of prescription and against the plaintiff. It 
is further ordered that there be judgment in favor of Wm. 8. Slaughter 
on one of the drafts sued on, to wit: the one dated February 8th, 1860,{%¢ 
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$1853 65 due ten months after date, and against the said plaintiffs; and 
it is further ordered that there be judgment in favor of plaintiffs and 
against Wm. S. Slaughter on the draft dated May 28th, 1860, for 1488 09, 
and due ist January, 1861, with eight per cent interest from maturity 
until paid, and four dollars costs of protest and cost of suit to be taxed. 
Thus done, read and signed in open court, this 10th July, 1870.” 

The record of the proceeding in the original suit shows: 

That on the 21st of March, 1870, a judgment by default was entered 
against the defendant; that on the 28th of the same month the defend- 
ant filed a plea of prescription to the action. 

That on the 6th of July testimony in open court was taken on ex- 
ception, and the drafts sued on were introduced in evidence, and then 
follows the judgment signed on the 10th of July, 1870. 

There is no evidence that there was a motion made for a new trial, 
or that any appeal was taken from the judgment. 

The statute authorizing the proceeding to revive a judgment was 
passed in 1853. Prior to that time judgments were unprescriptible, 
and the object of the statute, as its title imports, was to subject judg- 
ments to extinguishment by prescription, and provide a mode by which 
such prescription might be interrupted. It was never intended by the 
act to provide a new and additional mode of annulling judgments. To 
accomplish this, parties must pursue the remedies provided by the Code 
of Practice, by new trial, appeal, actions of nullity and rescission, none 
of which were resorted to in this case. In an action to revive a judg- 
ment, the sole questions that can arise or be determined, are whether 
such judgment was ever rendered, and whether it still existed, or had 
not been extinguished in any of the ways providedby law. 30 An. 1330; 
$1 An. 326; 29 An. 69. 

No judgment absolutely void, as for want of citation or other like 
radical defect, can be revived, because it is considered in law as never 
having been rendered; but nullities which are not absolute, but relative, 
cannot be invoked in such proceeding. Whatever be the legal force 
and effect of such judgment, not absolutely null, and however irregu- 
larly rendered, a party interested is entitled to have it revived. The 
judgment of revival does not correct defects in the original judg- 
ment, does not impart any additional force to it but whatever it is or 
was in the beginning, merely preserves it and saves it from extinction. 

In the present case, the defendant was cited, a judgment by default 
was regularly rendered against him, more than two judicial days. 
elapsed thereafter, a peremptory exception was filed by him, evidence 
was offered in proof of the demand, being the instruments that consti- 
tuted the basis of the suit, and were before the judge when he rendered 
the judgment. No step was taken to correct any error in the judg- 
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ment, or irregularity in the proceeding, if any existed. The judgment 
was in favor of one of the defendants sued for the entire amount de- 
manded, and largely in favor of the defendant now opposing the re- 
vival. 

Under these facts, we cannot hold that the judgment was absolutely 
null, although the proceedings connected with it were somewhat irre- 
gular. 

The plaintiffs were entitled to a revival of the judgment. 

Judgment affirmed with costs. ; 


No. 8187. 


Succession OF Mary L. Tasor, WIFE oF JAMES R. DEVALL. 


The right of creditors of a succession to have the property thereof sold by the Executor to 
pay their claims, is absolute and in no manner dependent upon, or to be preceded by, an 
Account of administration or Tableau of distribution. 


PPEAL from the Twenty-third Judicial District Court, parish of 
West Baton Rouge. Cole, J. 





Barrow & Pope and H. L. Edwards for Plaintiffs and Appellants. 
Herron & Beale for Defendants and Appellees: 


A creditor cannot force the sale of all the property of a succession, without first provoking 
the rendition of an account by the executor. R. C. C. 1668; 16 L. R. 74; 10 A. 224, 





The opinion of the Court was delivered by 

Pocut, J. The Police Jury of West Baton Rouge and Widow 
George C, Laurison, judgment creditors of the succession of Mary L. 
Devall, proceeded by rule against the executor and the heirs of the suc- 
cession for an order directing the sale of succession property for the 
payment of their judgments. 

Appearance was made by the heirs alone, who urged that plaintiffs’ 
demand was premature, and could not be enforced before the filing of 
an account by the executor, who had never yet presented an account of 
administration. They urged that the succession had been opened in 
1871, at which time it contained real estate valued at $17,430, and 
movable property valued at $34,294. And that non constat that the 
debts could not be paid without the sale of property for that purpose, 
This defense was maintained by the District Judge, and plaintiffs have 
appealed. The judge a quo has not favored us with the reasons which 
led him to the conclusion which he reached, and we would be curious to 
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be informed as to the authority or precedents on which he based his 
decree. 

The right of creditors of all successions, whether vacant or ad- 
ministered by administrators or executors, to enforce the payment of 
their claims by the sale of succession property, is absolutely recognized 
and clearly defined by our Code of Practice, Arts. 990, 991, 992. 


These unambiguous provisions of law contain no language or re- 
servation to justify the conclusion that the application of the creditor 
must be preceded by, or predicated upon, an account of administration 
or tableau of distribution, by the executor or administrator of the suc- 
cession. It is the first and paramount duty of executors and adminis- 
trators to watch over the interest of creditors, and to see to, and pro- 
vide for, the payment of their just claims against the successions which 
they represent, and to that end they are vested by law with full power 
to provoke the sale of the personal, and if need be, the immovable prop- 
erty of the succession. C. C. 1668, 1670; 2 An. 925; 18 An. 63. 


And in case of the failure of the executor or administrator to com- 
ply with his plain duty as directed by the salutary provisions pointed 
out above, the creditors have then the compulsory remedy provided for 
in the Code of Practice. 


And when the claims of any creditors have ripened into judgments, 
as is the case with plaintiffs in this rule, it is not a violent presumption 
to suppose, and even to conclude, that the executor has no funds where- 
with to pay their judgments; and the law does not require the creditors 
to incur the additional delay, to be occasioned by proceedings against 
the executor or administrator for the rendition of an account, as a con- 
dition and precedent to the exercise of a right unconditionally granted to 
them by law. 22 An. 371; 9 An. 107; 7 An. 231; 10 R. 458. 


If, as suggested by defendants, the executor had funds sufficient to 
meet the demand of the complaining creditor, it was his duty to urge 
and prove such a plain defense, and the demand of the creditor would 
be easily and summarily disposed of. Defendants earnestly contend 
that under Art. 1688 of the Civil Code, the executor’s authority to sell 
property, etc.,can be exercised only “in default of funds sufficient to 
discharge the debts and legacies of sums of money,” and that, therefore, 
the demand for such sale at the instance of a creditor must be preceded 
by an account of the executor, showing that he has no funds wherewith 
to pay the debts due by the succession. But this is a non sequitur. In 
the case of a sale provoked by the executor, the law wisely provided 
that he should not have recourse to such a proceeding, as long as he 
had funds sufficient to discharge the debts and moneyed legacies, and 
the law presumes knowledge in him of the existence or absence of such 
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funds, and, therefore, imposes the absence of such funds as a condition 
precedent to the sale of property. 

But under the articles 990, 991 and 992 of the Code of Practice, de- 
fining the rights of creditors in the enforcement of their claims, no such 
condition is imposed, or even mentioned. 

The failure of the executor in this case, where the succession has 
been under his administration since 1871, to pay the amounts due to 
creditors, creates the presumption that he had no funds to meet the 
payment of these judgments, and makes it incumbent on him and on 
the heirs to rebut such presumption, or else they must fail in their 
resistance to the creditors’ just and legal demand. 

The judgment of the lower court is manifestly erroneous, and must 
be set aside. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed, and proceeding to 
render such judgment as should have been rendered, it is ordered 
that the rule taken by the Police Jury of West Baton Rouge and Widow 
G. C. Laurison, against the executor and heirs of the succession of 
Mary L. Devall, be made absolute, and that as much of the property of 
said succession as may be necessary to pay the debts of the same, be 
sold at public auction according to law, and that the costs of these 
proceedings in both courts be borne by said succession. 


No. 8190. 


Mrs. Matitpa J. Bowler vs. SamMvuEL M. Davis. On Rue or Tuomas P. 
Farrar, Esq. 


On Mortron to Dismiss. 


Appellant obtained an order for both a suspensive and devolutive appeal, but failed to file the 
Transcript on the return day. Within the year, however, he obtained another order for 
a devolutive appeal, and then filed the bond and Transcript. 

Held that this second appeal is valid and that Appellant's failure to perfect the first appeal is 
not an abandonment thereof. 


ON THE MERITs. 


The Curator ad hoc appointed to represent an absent defendant, having in his Answer prayed 
for a fee to be taxed in his favor, and, on the trial of the case, evidence having been offered 
to show the value of the Curator's services, contradictorily with the plaintiff, the judgment 
rendered in favor of the defendant and taxing the Curator’s fee, shall be binding on the 
plaintiff for the payment of said fee. No special notice of the trial of the Curator’s claim 
for said fee needs be given under such circumstances. 


PPEAL from the Thirteenth Judicial District Court, Parish of Tensas. 
Hough, J. 
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E. H. Farrar for the Curator ad hoc, Appellee : 


On Motion To Dismiss. 

First—Under Article 574 C. P., the motion of appeal, made in open court at the same term at 
which the judgmeut was rendered, operates as a citation of appeal, and is, in fact, a con- 
structive citation. Brickell vs. Connor, 10 A. 235. 

Second—Therefore, under Art. 594, C. P., after appellant has taken an appeal by motion in 
open court, he cannot withdraw it, but is bound to prusecute, or to abandon it. 

Third—Where a defendant, after obtaining in open court an order for both a suspensive and 
a devolutive appeal, fails to give bond under either, and to file the transcript during the 
term at which it was made returnable, he will be considered as having abandoned his 
appeal, and will not be allowed, after the return day and the delays thereon, even if within 
the year, to renew his appeal by obtaining a new order, a new return day, and the can- 
cellation of the old order. Dozier vs. Sargent, 4 L. 41; Collins vs. Monticou, 9 A. 39; 
Roberts vs. Benton, 1 R. 100; Jenkins vs. Bonds, 3 A. 329; Brickell vs. Connor, 10 A. 235; 
Williams vs. Leblanc, 15 A. 591; Tarlton vs. Wofford, 15 A. 592; Suc. of Andrews, 16 A. 
340; see, also, Redmond vs. Mann, 24 A. 149. 

Fourth—The rule stated above, in No. 3, was the jurisprudence of this State for more than 
forty years, when it was overruled, without even a reference to it, in Mortee vs. Edwards, 
20 A. p. 236. This last case was by an obiter dictum referred to approvingly in 27 A. 244. 

Fifth—The ground upon which Mortee vs. Edwards proceeds, is in direct violation of Art. 574, 
C.P. The one holding that, where an appeal is taken by motion in open court, the bond 
operates as citation, the other declaring that in such case the motion itself operates 
as citation. 

Sixth—Where a conflict of jurisprudence exists, the court will determine the question 
de novo. 

ON THE MEnITs. 

First—In an action to revive a judgment, no defense can be made, except one which goes to 
destroy the existence of the judgment itself, such as want of citation. King vs. Pickett, 
32 A. p. 1006. 

Second—All errors of law or of fact which may have been committed by the court which 
rendered the judgment, have passed into res adjudicata. 

Third—Res adjudicata pro veritate accipitur. It makes white black, and black white, the 
crooked straight, and the straight crooked. 

Fourth—A curator ad hoc's fee, taxed as costs in a suit, not an attachment suit, against 
a plaintiff who was cast, was, in 1869, legal under the provisions of section 2 of Act No. 
108, of 1857, and the case of Taylor vs. Simpson, 12 A. p. 58%. 

Fifth—Where a curator ad hoc, in his answer, filed as such, prays that a fee be taxed in his 
favor against the plaintiff as part of the costs in the case, and, on the trial, testimony is 
taken contradictorily to fix the value of such fee, and the court, on the face of the final 
judgment rendered in the cause, rejecting plaintiff's demand, taxes the fee as costs in 
favor of the curator, and against the plaintiff, and the plaintiff appeals from such judg- 
ment to the Supreme Court where it is affirmed, the judgment is final and irrevocable, 
and cannot be attacked in any manner, whether directly or collaterally. To contend that 
such a judgment, as to the curator’s fee, is one rendered without citation, is to trifle with 

the court. 


Steele & Garrett for Mrs Bowie, Appellant : 


On Motion to Dismiss. 
An appeal is made by obtaining an order and “upon offering to give such security as the 
court may direct,” but an order without the bond is no appeal. C. P. 573. 
Where no bond has been given there has been no appeal, and there can be no abandonment, 
no matter how many orders have been granted. 20 An. 236; 27 An. 244; 28 An. N, R. 
Edwards vs. Ricks. 
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Where an order of appeal was granted upon motion in open court, but the appeal was not 
perfected by giving bond, the appellant may at any time within the year claim the right 
to a devolutive appeal, by a petition to the District Judge, withdrawing the previous 
order and obtaining a new order of appeal. C. P. 595. The appeal under the second 
order will not be dismissed upoa the ground that the appellant abandoned the appeal, by 
not filing the record within the time fixed in the first order. 

The right to appeal being constitutional, the law should be construed liberally in favor of the 
appellant. 1 An. 414; 11 L. 382. 


ON THE MERITS. 


A void judgment cannot be revived. 30 An. 363, 692; 32 An. 1006. 

Ina suit to revive a judgment, the defendant may allege and prove any fact showing the nullity 
of the judgment. It is essential to the revival of a judgment that there should be a valid 
and subsisting one; which is a fact for plaintiff to establish. Conery vs. Rotchford, 
Brown & Co., 30 An., 692; 32 An. 1006. 

The decree taxing as costs $1500 to be paid by plaintiff, in favor ot the curator ad hoc, re- 
presenting an absentee in an ordinary suit, rendered without notice or rule upon the 
party condemned, is absolutely null. Cooley vs. Beauvais, 9 L. 85; Whitney & Ux vs. 
O’Bearne et al., 6 L., N. S., 169; Pontalba vs. Pontalba, 2 L. 466. 

Where the amount of the fee as curator ad hoc, as taxed in the judgment, has been paid to 
him by either plaintiff or defendant, for services in that suit, the judgment in that 
respect is satisfied and cannot be revived on motion of the curator ad hoc. 

Where the judgment is such that in good conscience it ought not to be executed, and the 
defendant shows that he is without other remedy, a suit to revive will be controlled by. 
those equitable principles which exist and may be enforced independently of the textual 
provisions of the Code. 





On Motion To Dismiss. 


The opinion of the Court was delivered by 

Levy, J. Appellee moves to dismiss this appeal on the following 
grounds: 

1st. Because appellant obtained on November 5th, 1880, on motion 
in open court, an order for both a suspensive and devolutive appeal, 
returnable to the Supreme Court on the 2d Monday of November, 1880, 
and failed to file the record in this Court on said return day, or within 
three judicial days thereafter, which failure operated an abandonment 
of said appeals, both suspensive and devolutive, and for this reason, the 
second devolutive appeal, taken by petition by appellant on 10th July, 
1880, was illegal and of no effect, the judgment appealed from having 
become final and irrevocable by said abandonment. 

2d. Diminution of record. 

By consent of parties, the second ground has been abardoned. 

“The inability or the omission of the plaintiff to furnish a bond and 
fulfil the condition precedent on which a suspensive appeal was granted, 
did not preclude the party from applying within the year for a devolu- 
tive appeal. The jurisdiction of this Court attaches only when the 
bond is filed.” 2 An. Gibson vs. Selby, 630. See, also, 15 An. 592; 20 
An., Mortee vs. Edwards, 236. 
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“ Appellant gave no bond under the order for a suspensive appeal, 
but gave bond after getting an order for a devolutive appeal. This was 
not an abandonment of an appeal. There is no appeal until the bond 
is given, it matters not how many orders of appeal have been granted.” 
Bank of America vs. Fortier, 27 An. 244. 

The motion to dismiss is denied. 


ON THE MERITS, 


This suit is one for the revival of a judgment. 

In October, 1868, Mrs. M. J. Bowie brought a petitory action in the 
District Court of the parish of Tensas against Samuel M. Davis, « non- 
resident of the State, claiming the ownership of an estate, known as the 
“Franklin Plantation,” valued at $50,000. She asked for the appoint- 
ment of a curator ad hoc to represent the absentee, and under her 
prayer Thomas P. Farrar, Esq., was thus appointed. 

In this capacity as curator (he being a practising attorney at law), 
he defended the action, filed an answer, in which he prayed that a fee of 
$1500 be taxed in his favor against plaintiff as costs in the case. The 
cause was tried, and on the trial evidence was taken, contradictorily 
with the plaintiff, to show the value of the services of the curator ad hoc. 
On November 2d, 1869, the following final judgment was rendered and 
duly signed: “It is therefore ordered, adjudged and decreed, that there 
be judgment final for defendant and against the plaintiff, quieting said 
defendant in his title to and possession of the Franklin Plantation in 
this parish, and that the plaintiff pay the costs of this suit, to be taxed, 
and on motion and due proof made, it is further ordered, adjudged and 
decreea, that the sum of fifteen hundred dollars be, and it is hereby 
taxed, in the costs of this suit, in favor of Thomas P. Farrar, Esq., as 
curator ad hoc, appointed by the Court, to represent the defendant, 
being the value of his professional services rendered in this suit.” 
From this judgment plaintiff appealed to the Supreme Court cof this 
State, and that Court affirmed said judgment. 

On April 21st, 1879, Thomas P. Farrar brought suit to revive the 
above judgment in his favor. On October 24th, 1879, defendant appeared 
and excepted that Davis was a necessary party, and on the same 
day Farrar made Davis’ heirs parties by supplemental proceedings. On 
November 5th, Mrs. Bowie filed a plea of no cause of action and the 
plea of prescription of ten years. These exceptions were referred to 
the merits. Onthesame day she filed an answer in which she reiterated 
the grounds set forth in the exceptions, and averred among other things 
that the curator’s fees could not be legally taxed against her in the 
original suit; that she was not bound therefor; that the same had been 
paid by the defendant; that the judgment in favor of Farrar is null and 











NEW ORLEANS, MARCH, 1881. 349 





Bowie vs. Davis. 





void because she was not cited to answer his demand; and because no 
attempt had been made to execute the judgment, although both Davis 
and Mrs. Bowie were solvent. 

There was judgment reviving the original judgment, from which 
Mrs. Bowie has appealed. 

The grounds on which appellants rely for a reversal of the decree 
are these: 

1st. That the judgment sought to be revived had been paid and 
extinguished in so far as the same was valid, to wit: by the payment of 
the costs. 

2d. That as to that portion of the judgment sought to be revived, 
viz: that which pretends to condemn plaintiff to pay to Thomas P. 
Farrar, Esq., curator ad hoc, for services rendered against her, the sum 
of $1500, the same was null and void upon the face of the record. 

3d. That this decree was rendered in an ex parte proceeding, with- 
out citation, notice, or rule upon the party condemned. 

1st. The payment of costs other than those taxed as fee or costs of 
the curator ad hoc, is not disputed, and, indeed, seems to have been ad- 
mitted by all parties. 

2d. As to the nullity of that portion of the judgment allowing to 
the curator ad hoc the sum of $1500 for services rendered in defence of 
the suit, we think it authorized and justified by Act No. 108 of 1857, 
which was in force at the date of the judgment sought to be revived. In 
that act, there is no limitation of the appointment of curators ad hoc 
and attorneys ad hoc to cases of attachment, but it applies to all cases 
in which there were absent defendants. And in Sec. 2 itis declared: 
“That attorneys thus appointed, as provided in the preceding section, . 
shall be entitled to the sum of ten dollars, as a fee, to be taxed as costs, 
which, upon application and proof to the Court, may be increased in 
proportion to the services rendered.” All the requirements of law in 
this case seem to have been fully complied with. The appointment of 
Mr. Farrar as curator ad hoc of the absent defendant was asked for by 
the appellant herself. He in his answer to her petition specially prayed 
for (made application) for the allowance of the sum of $1500 for his 
services as such curator, to be taxed as costs, and due proof, on trial, 
was made as to the value of the services--Mrs. Bowie was a party to 
the proceedings; the answer made up the issue; the trial of the whole 
case, including the application aforesaid of the curator ad hoc, was had 
contradictorily with her and being thus before the Court, no mere 
formal service of rule or citation was necessary. 

Further, we find nothing to support the allegations or position of 
the appellant that Davis had paid this sum of $1500. On the contrary, 
the evidence satisfies us that the $1500 taxed as the costs of the curator 
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ad hoc for his services rendered in the original suit in the lower court, 
have never been paid. Davis when he paid Farrar the sum of two 
thousand dollars did so in consideration of services rendered on the 
appeal from the original judgment and for other services in other pro- 
fessional employment, and particularly declined paying that amount but 
contended that it should be paid by Mrs. Bowie. 

The judgment appealed from is affirmed with costs. 


No. 8194. 
Leon Lapat & Co., 1n LiqurpaTION, vs. Wipow LENFRoy Dé&curr. 


Appeal dismissed for want of a proper certificate from the Clerk, and for the want, in the 
record, of a note of evidence, a statement of facts and an assignment of errors. 


PPEAL from the Fifteenth Judicial District Court, parish of Pointe 
Coupée. FYoist, J. 


Haralson & Claiborne, and Chas. W. DuRoy for Defendant and Ap- 
pellant. 
A, L. Mahondeau and O. O. Provosty for Plaintiffs and Appellees: 


The olerk should certify unqualifiedly in conformity to Art. 896, C. P., that the transcript 
contains all the testimony adduced. If the clerk cannot so certify, and there has been 
no statement of facts prepared, no bill of exception or special verdict taken, and no as- 
signment of errors filed, the appeal must be dismissed. 16 An. 24, Watson vs. Jones; 
11 An, 604. 

Where the record contains no note or memorandum of the evidence adduced on the trial, the 
clerk is without power to certify that the transcript contains all the evidence adduced 
and testimony heard on the trial. Cooley vs. Broad, 29 An. 71. 





Motion To Dismiss. 

The opinion of the Court was delivered by 

Pocué, J. Plaintiffs and appellees move for the dismissal of this 
appeal, on the following grounds: 

1st. That the record contains no written note of the evidence 
offered and received on the trial. 

2d. That it contains no statement of the facts agreed upon by the 
parties or made by the judge. 

. 8d. That it contains no bill of exceptions or assignment of errors. 

4th. That it is not certified to by the clerk, as containing all the 
testimony adduced on the trial. 

The clerk certifies in substance as follows: 

“That the foregoing twenty-four pages do contain a full, true and 
correct transcript of all the proceedings had and documents filed on 
the trial,” etc. The certificate makes no mention whatever of the evi- 
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dence, if any was offered or admitted on the trial. In the body of the 
record we find the copy of two promissory notes, and of an act of 
mortgage, with which they are identified, which are made part of the 
petition, and which as such were filed on the same day as the petition. 
But nothing in the record shows that either the notes or the act of mort- 
gage were admitted and considered as evidence by the judge a quo; 
nor does the record show whether any evidence at all was offered and 
admitted at the trial of the cause. ; 

We fail, also, to find in the record any statement of facts agreed 
upon between the parties or made by the judge, and appellant has not 
attempted to supply these numerous and fatal deficiencies by an assign- 
ment of errors allowed under the provisions of Art. 987 of the Code of 
Practice. We can only exercise our jurisdiction in so far as we have 
knowledge of the matters argued or contested below, C. P. 895; and ap- 
pellant, in this case, has utterly failed to impart or charge us with this 
knowledge by any of the modes pointed out by law. 

As was well and tersely said by Chief Justice Manning, in the case 
of Cooley vs. Broad, 29 An. 75, in which the appeal was dismissed for 
errors less grievous than are shown in this case. “ There is nothing 
which can inform the court of the merits. We cannot reverse the 
decision of the lower court, as the appellant desires, because the record 
filed by him does not afford us any means of ascertaining that it is 
wrong. We cannot affirm it, though the legal presumption is in favor 
of its correctness.” The only alternative is in the dismissal of the 
appeal. 

It is, therefore, ordered that this appeal be dismissed at appellant’s 
eosts. 





No. 4598. 
Mrs. Lucy L. Mann vs. Bensamin L. Many. 


The-mere misunderstanding by counsel of remarks made by the Court, cannot afford legal 
reasons or excuses for not taking time by action in judicial proceedings. 
Judicial records cannot be impeached or contradicted by verbal evidence. 


PPEAL from the Sixth Judicial District Court, parish of Tangipa- 
hoa. Ellis, J. 





R. H. Marr for Plaintiff and Appellee: 
First—Opposition to the homologation of a partition must be made in writing, within the 
legal delay. C. P. 1030; R. C. C. 1375. 


‘Second—The party aggrieved by a judgment of homologation, can be relieved only by new 


trial; and a new trial cannot be granted to one who has permitted a judgment of homolo- 
gation to be pronounced without opposition. Lang vs. Creditors, 14 La. 240; Succession 
of Macarty, 3 An. 384. 
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Merrick, Race & Foster for Defendant and Appellant: 


First—The court may, inits sound discretion, grant a new trial ex oficio. C. P, 547; Gale 
vs. Kemper’s Heir, 10 La. 209. 

Second—This discretion must be a legal discretion. 3 N.S. 100; 4.N. S. 132. 

Third—Where, by use of reasonable diligence, the party could not have known that the 
court would take up the case, a new trial should be granted. Riley vs. City of Louis- 
ville, 2 An. 965. 

Fourth—A new trial should always be granted to obtain the ends of justice, 1 Rob. 192; 
Wilkins vs. East Baton Rouge, 10 Rob. 57. 

Fifth—A new trial must be granted when there are good reasons therefor. C. P. 558; 10 


Rob. 57. 

The opinion of the court was delivered by 

Levy, J. This appeal is taken from a judgment overruling a motion 
of defendant to set aside a judgment homologating a partition made in 
the above entitled suit. 

Appellant contends that the refusal to set aside the judgment, 
practically refusing a new trial of the homologation, works an injustice 
because he had prepared and was ready to file his answer or opposition, 
and he failed to do so, because his counsel was under the impression 
that the court would transact no business on the civil docket during 
the term at which the judgment of homologation was rendered, and 
this impression was created by remarks which he understood the pre- 
siding judge to make to that effect. There is conflicting testimony in 
regard to the matter; the judge himself declaring that he had made no 
such remark and given no such intimation. It appears that the nota- 
rial act of partition, made under order of ¢ourt, was filed on the 5th 
August, 1872; and on the same day plaintiff filed a petition, on which 
the court granted an order, requiring defendant to show cause in ten 
days after service why the partition should not be homologated. Ser- 
vice was made on defendant, in person, by the sheriff of the parish of 
Orleans, the place of his residence, on 19th November, 1872. On 15th 
January, 1873, nearly sixty days after service, the motion to homolo- 
gate was fixed for trial. There was no appearance by defendant, no 
answer, exception nor opposition. 

The mere mistake, misunderstanding or misapprehension by coun- 
sel of remarks made by the judge cannot afford legal reasons for or 
excuse them for not taking timely action in urging objection, opposi- 
tions, or filing answers. Besides, as to proceedings had in open court, 
it has been frequently held that the minutes of the court are conclu- 
sive as to the fact, and the nature thereof. Judicial records cannot be 
impeached or contradicted by verbal evidence. Green vs. Reagan, 32 
An. 974; 3 An. 631. 

The judgment appealed from is affirmed with costs. 
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No. 7801. 
Succession oF ANTOINE MITCHELL. 


The process-verbal of the family meeting advising the purchase of real estate for a minor, is 
not a sufficient warrant for the tutor, if not homologated by the Court, and the purchase, 
in that case, does not bind the minor. 


‘The subsequent approval and homologation of the tutor’s account, in which the purchase is 


charged to the minor, cannot validate the act of the tutor done without legal au- 
thority. 

The taking of possession by the minor at his majority, of the property thus purchased, is no 
ratification of the act of the tutor, unless an account of the tutorship with the vouchers, 
as required by law, has been previously rendered to him. 


‘The minor, emancipated by marriage, has only a power of administration over her property. 


When a tutor has been also administrator of the succession of his ward’s parent, he cannot 
in rendering his account of tutorship, engraft upon it the homologated account of h‘s 
administration of the succession. The latter is not binding upon the minor, 


i from the Parish Court, parish of East Feliciana. Brame, 
J. 


K. A. Cross for the Appellee. 
W. F. Kernan and T. B. Lyons for the Tutrix, Appellant. 


The opinion of the Court was delivered by 

BermupeEz, C.J. Antoine Mitchell was murdered in 1870. He left 
a widow and a minor daughter. The property, in his name, composing 
the community between him and his wife, was appraised at $30,644, 
His life was insured for $10,000 in favor of his daughter, and for $2000 
for account of his wife. 

His widow qualified as administratrix and as tutrix. Mitchell hav- 
ing left no will, his widow took possession as administratrix, and con- 
tinued in such as usufructuary of his half in the community. The 


amounts due under the policy were paid. 


She proceeded, in the capacity of administratrix, to the settlement 
of his succession, rendered an account, showing a condition of its affairs, 
which was subsequently homologated by the court. No notice was 
given of it to the under-tutor of the minor. 

For the purpose of disposing of the $10,000 accruing to her daughter, 
she, in her capacity of tutrix, applied for a family meeting, which was 
held, and advised the investment of the money in lots and in buildings 
to be constructed upon them, in the town of Clinton, La. The proces 
verbal of deliberations was filed, but no order was rendered touching it 
by the judge. The tutrix, nevertheless, proceeded to the purchase of 
the lots and to the erection of the improvements; but not so, however, 
as to absorb the amount in her hands. The property was rented and 
yielded revenue. 

The tutrix rendered, in the course of time, an account of tutorship, 
showing the investment of the money, and stating the condition of the 

23 
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business of the minor. This account of tutorship was approved con- 
tradictorily with the under-tutor. 

The minor married on December 20th, 1877. Subsequently, she 
called for an account of tutorship from her mother and tutrix, which 
was rendered to her. That account includes, by reference, the two 
accounts previously rendered by Mrs. Mitchell as administratrix and as 
‘tutrix, and mentions the investment of the amount realized under the 
life insurance policy. It states the rents collected, charges the taxes 
paid thereon, and also the items for the personal expenses of the minor, 
for board and tuition, wearing apparel, etc. 


This account was generally opposed by the emancipated minor, who 
also attacked the two previous accounts. She distinctly charges the 
nullity of the investment of the life policy proceeds in the lots and 
buildings, as having been made without legal authority, and concludes 
by praying that all said accounts be rejected, and that she recover from 
her mother and tutrix the said sum of ten thousand dollars, with legal 
interest from the date of her marriage. 


It appears that, on the day of trial, the tutrix moved to be per- 
mitted to amend her account, so as to charge therein the sum of $7460, 
which she stated her husband had received from her mother’s succes - 
sion for her account. To the refusal of the judge to permit the amend- 
ment, a bill of exception was taken, and is insisted upon; but the view 
which we take of this case will not render a decision of the point neces- 
sary or useful. 

The account asked by the married daughter was merely one of 
tutorship. The tutrix had no right thus irregularly to engraft upon it 
her account’as administratrix, which was not called for, and which can 
only be rendered when the usufruct determines, or when specially or- 
dered by the court, unless the usufructuary desires formally to render 
one in a direct proceeding, contradictorily with her daughter, for the 
purpose of establishing their respective interest in the community 
residue. The account, as rendered, was and is not binding upon the 
emancipated minor. 15 An. 121. 


It is settled that it is optional with such usufructuaries either to sell 
the property of the community to discharge the debts, or to retain the 
property and pay the debts, subject to an ulterior settlement and adjust- 
ment of rights. 3 An. 489; 4 An. 385, 389. 


Whatever may be the rights of the widow for having paid debts 
chargeable to the community, she cannot debit these to the minor, for 
whom the law has accepted the succession under benefit of inventory 
only; but the widow has a right to charge the minor with what she may 
have paid after the dissolution of the community for account of the 
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minor, and which the latter was liable for, and realize it from her money 
or property. 

We will not, therefore, consider the account of administration as 
presently being before the Court, as whatever the judgment be which 
would be rendered upon it, it would be susceptible of actual enforcement, 
neither against the usufructuary nor against the minor. We will, there- 
fore, eliminate all mention of it from the account of tutorship rendered 
to the minor, emancipated by marriage. 

The item of $3089 09, placed in that account to the credit of the 
minor, as due by the tutrix, as shown by the first account of tutorship, 
must also be stricken from that account, as it represents what the tutrix 
considers to be the balance in her hands after the investment of the 
$10,000 in the lots and buildings, and application of the revenues of the 
same to the payment of taxes and of the minor’s personal expenses. 

The tutrix had no authority to invest the $10,000 in the manner she 
did. The law is clear that a tutor cannot purchase immovable prop- 
erty for the minor without the authority of the judge, granted on the 
advice of the family meeting. R. C. C. 353; 10 L. 828. The case in 11 
An, p. 593, has no parity with the present one. 

It was not enough for the tutrix to deposit in court the proces verbal 
of deliberations, with a petition for its approval. She should have 
obtained its homologation before acting. It was an essential condition 
precedent, to screen her from personal responsibility. 32 An. 97; 5 R. 
287; 4 An. 85; 11 An. 247, 593; 6 L. 212; 1 N. S. 324; 2 L. 328; 18 An, 24; 
30 An. 1131; R. C. C. 1866, ’67. 

But it is claimed that the investment was ratified by the court and 
by the emancipated minor. . 

The first account of tutorship presented by the tutrix mentions, it 
is true, the fact of the investment, the cost of the construction of the 
buildings, the revenue of the property, the taxes paid thereon, and 
shows a balance in favor ofthe minor. Itis approved and homologated 
upon the consent of the under-tutor; but this action of the court could 
not have the effect which the decree of homologation of the delibera- 
tions of the family meeting would have produced had it been rendered. 
It could have no retroactive effect to vivify and validate an act which 
was prohibited by law. It could serve as no shield to the tutrix, and 
is no estoppel to the minor. 

It is likewise true that the lots and buildings were delivered to the 
emancipated minor after her marriage, and that she has since collected 
the rental thereof; but this cannot be construed into a confirmation or 
ratification by her, for several reasons. It is not shown that she was 
made aware of the irregularities, or knew of them, when she accepted 
delivery. It is not shown that before any understanding or agreement 
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of that sort intervened, her tutrix had rendered her an account, accom- 
panied with vouchers ten days before. It is not alleged, and still less 
proved, that she was fully emancipated. She is still a minor, not hav- 
ing as yet attained the age of majority. 

Her marriage did not relieve her from the disabilities which attach 
to minors, and did not vest her with the power and right of doing and 
performing all acts as validly as if she had attained the age of twenty- 
one years. She could not, this day, mortgage or alienate real estate, or 
even accept a special mortgage from her husband, without the consent 
of a family meeting and the authority of the judge. Her powers are 
of administration only. R. C. C. 384, 373, 385, 1867, 1866, 2279, 2280; 3 
L. 365, 492; 9 R. 36; 9 L. 571; 5 An. 692; 8 An. 513; 14 An. 691; 15 An. 505. 

Not having obtained the homologation of the deliberations of the 
family meeting, the tutrix has made herself responsible for the con- 
sequences attending the omission. She has acquired the property not 
for account of her minor daughter, but for her own. She is liable not 
only for the sum received, but also for interest onthesame. R.C.C. 
347. 

The minor, however, has claimed it from the date of her marriage 
only. She has thereby abandoned all claim to it for the time interven- 
ing between the day the sum was collected and that of her marriage. 
The amount thus waived must be considered as absorbed by the per- 
sonal expenses of the minor. R. C. C. 350. 

This view of the case dispenses us from passing upon the correct- 
ness of the items for such expenses charged to the minor in the 
accounts. 

From the fact that the investment of the money in the lot and 
buildings, in the name of the minor, is not recognized as legal and valid, 
and that the amount is charged to the tutor, with interest from the 
date claimed, it follows that the rents and revenues of the property, 
less charges of administration paid, must be accounted for by the 
emancipated minor to her mother and tutrix. 

The account of tutorship last rendered by the tutrix does not meet 
the requirements of the law. A new and entirely different one must 
now be rendered. She must charge herself in it with the $10,000, with 
legal interest since December 20th, 1877, and debit the minor with all 
amounts due by her for rents of the property, less charges, with legal 
interest from time of receipt until return of possession to the tutrix; 
the commission on the revenues of the minor due the tutrix; the cost of 
rendition of the account of tutorship; the amount due in endeavoring 
to bring to justice the murderer of the deceased, and the like, incurred 
after the death of Mitchell, and which may be due by the minor. R. C, 
C. 360, 1898; 349, 359, 966. 
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The rights which the widow, individually, as administratrix, as 
usufructuary, may have against the property composing the community 
assets, her rights to her share thereof as joint owner, as well as those 
which the emarcipated minor has, in and to the same and otherwise, as 
beneficiary heir, are expressly reserved, to be set forth and vindicated 
when a proper opportunity shall offer. 30 An. 268; 31 An. 741. 

The judgment of the lower court rejects the accounts of tutorship, 
annuls the investment of the ten thousand dollars in the lots and 
buildings; condemns the tutrix to pay that sum, with legal interest from 
the 20th December, 1877; recognizes the minor’s mortgage; admits the 
administratrix as a creditor of the community, after striking from her 
accounts as such and as turix a number of items; reserves her rights 
on final settlement at the termination of the usufruct; amends the 
accounts in some particulars, and finally homologates the accounts as 
amended. 

It has passed upon matters not properly before the court. It is 
correct in several of its parts; but how can it reject the accounts, and 
afterwards amend and homologate them? If the account of tutorship 
is rejected, a new one should be rendered and substituted, on the basis 
upon which the court finds, and which the rights and obligations of 
both the accountant and her emancipated daughter, under the same, 
demand, subject, in case of conflict, to judicial investigation and adjust- 
ment. 

We think that the ends of justice require that this case, on the 
application of Mrs. Whitaker for an, account, should be remanded. It 
would complicate matters to affirm in part, amend in part, and reverse 
in part, the judgment of the lower court. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be reversed; and proceeding to render such judgment as 
should have been rendered by the lower court, 

. It is ordered, adjudged and decreed that the opposition of Mrs. 
Whitaker to said account be sustained, to the extent that said account 
be rejected, and that the petition for its homologation be dismissed. 

It is further ordered, adjudged and decreed that Mrs. Mitchell, as 
tutrix of her said emancipated daughter, Mrs. Whitaker, do render to 
her another account of tutorship, in conformity with the views herein 
expressed and according to law; and to that end, 

It is ordered that this case be remanded to the lower court to be 
further proceeded with according to said views and according to law. 
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No. 8118. 


Tue Strate oF LovisiaNa EX REL. Wipow Harper vs. THE JUDGES OF THE 
CouRT OF APPEALS FOR THE PARISH OF ORLEANS. 

The Courts of Appeals are, under Article 90 of the Constitution, amenable to the super- 

visory authority and power of the Supreme Court, like all the other tribunals of the 
State, and, in that respect and for that purpose, they are inferior Courts. 


The Court of Appeals for the Parish of Orleans has jurisdiction of cases in which the 
amount involved is exactly $1000, exclusive of interest. 


| for a Mandamus. 


W. S. Benedict for the Relatrix. 


W. H. Rogers and Frank McGloin, Judges of the Court of Appeals 
for the parish of Orleans, Respondents, for themselves. 


E. E. Moise, Amicus curie, on the side of the Respondents. 


The opinion of the Court was delivered by 

Bermvpez, C.J. This is an application for a mandamus to compel 
the Judges of the Court of Appeals for the parish of Orleans to enter- 
tain jurisdiction of, and determine a case in which the amount involved 
is exactly one thousand dollars, exclusive of interest, which was removed 
from this to that court, to be “there disposed of according to law,” and 
which the respondents, considering that it does not appertain to their 
jurisdiction, have refused to try and have stricken from their docket. 

The elaborate, learned and argumentative return made by the respon- 
dents, in justification of their conduct, draws in question both the juris- 
diction of this Court over the Court of Appeals, in the parish of Orleans, 
under Article 90 of the Constitution, and the correctness of the ruling 
of this Court referring the cause to them for trial and decision. 


I. 


It is claimed that the Court of Appeals for the parish of Orleans is not 
an inferior court, but that it is an appellate tribunal, whose jurisdiction 
is “superior or supreme and final” in all matters legitimately within its 
compass. It is further urged that, as this Court has no appellate juris- 
diction over said Court of Appeals, it cannot issue any mandamus or 
other remedial writ to it. 

The Constitution of 1879 expressly provides, that the judicial power 
shall be vested in a Supreme Court, in District Courts, in Courts of Ap- 
peals, in city courts and in justices of the peace. Art. 80. 

The Constitution, Art. 90, distinctly provides, that “the Supreme 
Court shall have control and general supervision over all inferior courts, 
They shall have power to issue writs of certiorari, prohibition, man- 
damus, quo warranto, and other remedial writs.” 
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If the Court of Appeals for the parish of Orleans, viewed from the 
standpoint from which the framers of the Constitution have considered 
Courts of Appeals generally, itself included, be not an inferior court, 
compared to the Supreme Court of the State, to which article 90 refers, 
the necessary and irresistible consequence is, that its jurisdiction sur- 
._passes or equals that of this Court. 

We do not understand our learned brothers to mean that the court, 
which has the honor of being presided over by them, is clothed with 
power to review, as an appellate court, the rulings of this Court, in cases 
determined by it, (not even in the instant case); or to adjudicate, as a 
court of concurrent jurisdiction, upon matters which, under articles 81, 
90 and others of the Constitution, fall within the sphere in which the 
authority of this Court can be exercised. 

If, then, the Court of Appeals for the parish of Orleans be neither 
superior nor equal, the unavoidable inference is, that it is inferior to this 
Court. There is no middle ground to stand upon that we can discover. 

That court, no doubt, is an appellate tribunal, whose jurisdiction is 
“superior or supreme and final” in all cases coming to it, on appeal 
from the District Courts, and in which the matter in dispute exceeds 
two hundred but not one thousand dollars, exclusive of interest; but in 
that respect and in those cases only is it such. 

It is anomalous, however, that District Courts, which can adjudicate 
in legal controversies in which millions may be involved, must be undis- 
putably considered as inferior courts, while courts whose jurisdiction is 
limited to one thousand dollars, must be recognized as courts of “supe- 
rior or supreme and final” jurisdiction; but this only serves to show 
that the superiority, or supremacy, or inferiority of said courts, is con- 
fined to themselves, and is of a purely relative character. . 

Courts of Appeal are undoubtedly “superior or supreme,” when 
they exercise their appellate jurisdiction in cases coming to them on 
appeal from the District Courts. They can, in aid of such jurisdiction, 
issue to the latter the necessary remedial writs, (Arts. 104, 128); but they 
cannot be considered such when compared to the Supreme Court, whose 
unequalled, and, therefore, unsurpassed appellate and supervisory juris- 
diction extends over and embraces as well district as all the other 
courts known to the Constitution and to the laws of the State, which are 
all necessarily inferior courts, 

The error in which the respondents have fallen is easily accounted 
for, when it is considered that they lay much stress to support their 
position on article 839 of the Code of Practice, which provides that “ it 
is only the court which exercises appellate jurisdiction over an inferior 
court that can direct to the latter an order to perform any of the duties 
belonging to it.” They have evidently been misled by the assumption 


” 
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that this provision of law, notwithstanding article 90 of the Constitu- 
tion, shackles our supervisory jurisdiction. 

If it were true that this Court was not vested with supervisory juris- 
diction over Courts of Appeal, because it has no appellate jurisdiction 
over them, the same would be equally true, for the same reason, as to: 
District Courts, in cases in which the matter in dispute would be more 
than one hundred and less than two hundred dollars, as to city courts, 
as to justices of the peace, as to committing magistrates; and the super- 
visory control and jurisdiction of this Court, instead of being “ general” 
over all, would be special, and restricted to some inferior courts in 
those cases only in which it would have appellate jurisdiction; then it 
would possess and exercise no greater powers than were held by the 
Supreme Courts which preceded it; and article 90, which was designed 
to expand its jurisdiction to cases over which the previous courts were 
powerless to prevent denial of justice or usurpations of authority, 
would be asuperfluity incorporated to no purpose in the organic law,, 
and should be obliterated; then this Court would have exceeded the 
bounds of its jurisdiction in the already numerous cases, in which it has 
exercised that supervisory control and general power. 32 An. 552, 549,. 
774, 719. 

We cannot yield to such conclusions. 

Although it should not be, and is not, claimed that article 839 C. P. 
was absolutely abrogated by the Constitution, it must nevertheless be 
considered as inoperative whenever it comes in conflict with article 90, 
to which it cannot prove obnoxious. 

In an analogous case, 32 An. 552, we have considered that question, 
and have decided that this constitutional provision had emancipated 
this Court from the restraints placed upon the powers of the former 
Supreme Courts, which had appellate jurisdiction only, to issue remedial 
writs to inferior courts, and that this Court has authority now to issue 
such writs in all cases covered by the Code of Practice. 

Acting in the sound exercise of the general supervisory power 
clearly vested in us by article 90, we have in several cases, after grave 
deliberation, entertained jurisdiction under it, refusing or granting re- 
medial writs to inferior judicial officers. 32 An. 549, 553, 719, 774 and 
others not yet reported. 

In the case of the State ex rel. Cobb vs. Judges, 32 An. 774, we have 
issued a mandamus directing judges of a Court of Appeals to proceed 
to the trial and determination of cases which they supposed were to be 
decided by another tribunal, and we have the satisfaction of knowing 
that our mandate was acquiesced in and has been carried out. 

All doubts on the question of our control and general supervision 
over all inferior courts, the Courts of Appeal included, must at once- 
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vanish on the mere reading of article 200 of the Constitution, which 
provides: that “for any of the causes specified in article 196, judges of 
the Courts of Appeal, of the District Courts throughout the State, and 
of the city courts of the parish of Orleans, may be removed from office 
by judgment of the Supreme Court of this State, in a suit instituted by 
the Attorney General, or a district attorney, in the name of the State, 
on his relation.” 

If they were not inferior courts, how could the judges thereof be 
made amenable to the jurisdiction of this Court in such a case? 

Act 122 of 1880. 

II. 

It is manifest that by articles 81, 95,128 and 129, the Constitution 
guarantees the right of appeal to two courts: where the matter in dis- 
pute exceeds two hundred, but not one thousand dollars, to the Court 
of Appeals ; where it exceeds one thousand dollars, indefinitely, to the 
Supreme Court. 

We have reviewed our elaborate opinion in 32 An. 597, as well as the 
numerous authorities from which substantial extracts have been co- 
piously embodied in the able return of our learned brothers, the respon- 
dents, and which had already received our attention, together with many 
others, to which we have referred when we first investigated and deter- 
mined the vexed question which is again agitated. 

We feel, after such review, more convinced of the correctness and 
propriety of our ruling, and, therefore, far from departing from it, we 
expressly now confirm it, trusting that the matter will henceforth be 
considered as well set at rest. 

We have in four different cases decided that suits of the descrip- 
tion of that before us could not be tried in this Court, but fell within the 
jurisdiction of the Court of Appeals for this parish and should be tried 
by it. 32 An. 597, 603; cases Nos. 6396, 7614 and 6299 of the docket of 
this Court. 

Our decree transferring the cause in which the relatrix is concerned 
to the Court of Appeals of the parish of Orleans, “ to be there disposed 
of according to law,” was intentionally couched in unambiguous and 
comprehensive language, so as to be ample authority for further pro- 
ceedings by that court in that case and in similar cases. 

We can well. appreciate the conscientious scruples of our learned 
brethren, which reflect creditably upon them; the more so, as in advance 
of any determination of the issue before us, they have, in that honor- 
able spirit of conciliation and harmony which should always animate 
and characterize those to whom the law of the land has entrusted the 
grave responsibility of the administration of justice, felicitously an- 
nounced their willingness and readiness to conform with our views with- 
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out unnecessary delay. We trust that when so doing, under the express 
mandate of this Court, the responsibility of which ‘rests upon us and 
which leaves no further discretion, the consciences of our brethren, far 
from disquieting, will justify them in the fulfilment of the duties thus 
declared to be imposed upon them. 

We think that the remedy sought should be allowed. 

It is, therefore, ordered that the alternative mandamus herein is- 
sued be made peremptory, and, accordingly, that the respondents do 
reinstate the case mentioned on their docket, and do proceed to try and 
determine the same in all respects as the law provides. 

Levy, J., absent. 


No. 8176. 


Boarp oF Liguripators oF Hart & H&épert vs. A. H. Hvavuert et AL. 
F, ForMENTO, INTERVENOR. 


Creditors, who accept a voluntary assignment from their debtor, of the latter’s property, at 
a certain appraised value, much exceeding the amount of their claims, are estopped, in 
the absence of error or fraud, from afterwards alleging the insolvency of the debtor at 
the moment of the assignment. 

Such creditors are, therefore, precluded from bringing the Revocatory action against the said 
debtor and his vendee of some property not included in the assignment. 


PPEAL from the Seventeenth Judicial District Court, Parish of East 
Baton Rouge. Sherburne, J. 


Saml P. Greves and H. M. Favrot for Plaintiffs and Appellants: 

The effect of the registry of a notarial act in the conveyance office, is to give notice to the 
world of the provisions therein contained. This effect is produced from the day the act 
is deposited for registry with the recorder. R. C. C. 2254, 2264. 

A counter-letter affecting the transfer of real estate has no effect against creditors or bona 
fide purchasers, unless registered. R. C. C. 2239; 3 R. 439; 9 An. 69; 12 An. 622. 

If the real owner of property allows it to stand recorded in the name of another by a title 
translative of property, and that other fails in business, it becomes the common pledge 
of his creditors. 29 An. 604. 

During the pendency of a revocatory action, or one in revendication of property, no aliena- 
tion thereof can be made to the prejudice of the claimant. R.C.C. 2453, Act No. 3, of 
1878, p. 31, re-enacting same; 13 L. 260; 9 An, 257; 16 An. 280. 

In a revocatory action based upon fraudulent disposition of property by the debtor, where 
plaintiff shows his liabilities, it is incumbent on those opposing the alienation to show 
property to an equal or greater amount. R.C.C.1985; 2N. S. 68; 4 N. S. 652; 2 L. 16. 

A preference given to one creditor, even ignorant of the debtor’s insolvency, isa fraud on the 
other creditors. 2L. 18; 8 L. 38; 14 L. 367; 30 A, 512. 

Knowledge of the agent or attorney is knowledge of his principal. Story on Agency, 451, 140, 
p. 159. ; 

‘Where prescription of one year is plead against plaintiff's ‘action, it is the time within 
which it is brought which is the test, and not the sufficiency of the allegations which 
support it. 27 A. 715. 





NEW ORLEANS, MARCH, 1881. 





Board of Liquidators of Hart & Hebert vs. Huguet et al. 





‘The plea of discussion cannot be renewed after defendant bas not only suffered but provoked 
a trial on the merits ot a revocatory action. R. C. C. 1973. 

A donation inter vivos, cannot be made by proxy, particularly where it does not appear that 
the power of attorney is executed in authentic torm. Such a donation confers no title to 
donee of immovable property. R. C. C. 2996, 1540, 1542, 1543. 


A, S. Herron, Read & Govdale, for Defendants and Appellees; and 
Read & Goodale for Intervenor: 


In order to sustain a revocatory action it is necessary to prove: 1. Insolvency; 2. Fraud; 
3. Injury; 4. Knowledge. 

It is the value of the debtor's property at the date of the sale complained of, and not its 
subsequent value, that determines the question of solvency. 

Where creditors accept the property of a debtor at fixed values, the aggregate of which 
exceeds the entire indebtedness, and discharge the debtor, reserving the right to attempt 
to recover certain property transferred previously by such debtor, such reservation is 
invalid on its face. ' 

While the U, S. bankrupt law was in operation the State insolvent laws were suspended, and 
conventions between debtors and creditors, looking to the discharge of the former, were 
not ipso facto proof of insolvency, but must be judged on their merits. 

In cases analogous to a cessio bonorum creditors must show that they have exacted from the 
debtor all the property allowed by law before they can pursue property previously trans- 
ferred by the debtor. Liberality in such a case is fatal. 

The true test of insolvency is not the immediate inability of the debtor to pay his debts in 
cash, but it is the comparative value of his debts and assets, whenever the alleged in- 
solvency is said to have taken place. 

Good faith is always presumed. The burden of proof is on him who alleges bad faith. 
Bridgeford & Co. vs. Simonds et al., 18 A. 123. 

The names of all the principals must be disclosed as plaintiffs by one bringing suit as agent 
for several parties. 24 A. p. 18. An amended petition, setting forth the names ot the 
principals, is too late if filed after prescription is acquired. 

“When the mortgageor holds by a title apparently legal and valid, which is properly in- 
scribed in the public records, the mortgagee in good faith is not affected by fraud, 
or simulation, or want of consideration between the mortgageor and his vendor.” 32 A. 
420; 11 La. 408; 26 A. 467. 

There is no notice to the world of any rights reserved by notarial act against real estate by 
record of same in the conveyance book of the parish. Such reservation, in order to 
affect third parties, must be recorded in the book of mortgages and privileges. 


The opinion of the Court was delivered by 
Pocué, J. This isa revocatory action, instituted by Sam’! P. Greves, 
Henry Bodly, I. D. Blouin, John O’Connor and B. Duchein, claiming to 
be the members of a Board of Liquidators of the creditors of Hart & 
Hébert, a late banking firm in Baton Rouge, composed of S. M. Hart, 
F. E. Hébert and A. H. Huguet, who are alleged to have made a volun- 
tary surrender and transfer of their property to their creditors by 
authentic act, under date of December 7th, 1875. 
Plaintiffs, alleging that they were appointed to compose said board at 
a meeting of said creditors, on the 18th of December, 1875, bring this 
suit against A. H. Huguet,a member of the banking firm aforesaid, and 
against John S. Huguet, with the double object of obtaining against A. 
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H. Huguet, and in favor of the creditors of Hart & Hébert, a moneyed 
judgment of $118,000, it being the amount of the liabilities of the firm, 
and also of annulling a transfer of a certain plantation made by A. H. 
Huguet to John S. Huguet, on the 29th of September, 1875, as in fraud 
of the creditors of said firm. 

Defendants first excepted to plaintiffs’ petition on the ground that 
it failed to disclose the names of the creditors of said firm, who were 
the real party plaintiffs in the suit, and that said board had no au- 
thority or power to stand in judgment. 

This was followed by another exception urging that the petition 
failed to allege any injury as a result of the illegal transfer com- 
plained of, and pleading the right of discussion. 

The plea of discussion was maintained by the court, but was sub- 
sequently waived by the defendants, who, however, reserved the right 
to renew the same. 

With leave of the court, plaintiffs filed an amended petition, in 
which they disclosed the names of the creditors whom they claimed to 
represent, and made specific allegation of the injury to their principals 
as a result of the alleged illegal transfer of the Highlands plantation, 
thus curing the two defects in their petition pointed out in defendants’ 
exceptions. 

Defendants then pleaded to the merits in separate answers, in 
which they denied the alleged insolvency of A. H. Huguet at the time of 
the transfer of the plantation, and maintained the legality and binding 
effect of the transaction attacked by plaintiffs. 

An intervention was then filed by Dr. Felix Formento, who claimed 
the ownership in himself of the plantation in suit, which had been sold 
by John S. Huguet to W. P. Huguet, and that in execution of the 
latter’s mortgage notes the plantation had been adjudicated to inter- 
venor at a sheriff’s sale. 

To this petition plaintiffs filed a general denial. 

At this stage defendants filed another exception, pleading the pre- 
scription of one year, to reckon from the date of the transfer to the 
date of the filing of the amended petition, disclosing the names of the 
proper parties. 

The judgment of the lower court was in favor of defendants and 
of the intervenor, and plaintiffs appeal. 

The pleadings in this case are very complicated and the record 
quite voluminous, but the view which we take of the cause allows us to 
dispose of it without solving the numerous legal problems and intricate 
questions of fact raised in the pleadings and discussed in the briefs of 
counsel, 

The first and essential element of success for plaintiff in a revoca- 





NEW ORLEANS, MARCH, 1881. 


Board of Liquidators of Hart & Hebert vs- Huguet et al. 








tory action is the proof of the insolvency of his debtor at the time of 
performing the act or executing the contract sought to be revoked or 
annulled. 

On, or within a few days of, the date of the alleged fraudulent 
transfer by A. H. Huguet to his brother John S. Huguet of the High- 
lands Plantation, the former joined his copartners, Hart and Hébert, ina 
voluntary surrender to a committee appointed by the very creditors 
who are now prosecuting this suit, of considerable property owned by 
the firm and by the individual members thereof, for the purpose of meet- 
ing the liabilities of the banking firm. ° 

The record shows that the committee thus selected and empowered 
by these creditors was entrusted with full and absolute power in their 
behalf to accept such transfer, and to bind their principals in the matter 
of such surrender. 


The record further shows that the act of surrender was preceded 
by a full and detailed statement of the liabilities of the firm, showing its 
indebtedness to amount to $118,000, and this statement was followed by 
a detailed enumeration and description of all the property surrendered 
by the firm and individual members to their creditors, the plaintiffs in 
this case, acting through the agency of the committee appointed and 


accredited by them as above set forth. 

The record shows that outside of several items or pieces of prop- 
erty embraced in the schedule and not appraised therein, property 
appraised by the debtors and by the committee of creditors, and de- 
scribed in said schedule, amounting in value to $159,011 13, was on that 
day surrendered by the firm of Hart & Hébert to their creditors, the 
plaintiffs in this case. 

Now, these parties, having through their authorized agents, partici- 
pated in this evaluation, having received said property at the stipulated ap- 
praisement, having not alleged error or fraud in said surrender and ap- 
praisement, or that, after realizing from the sale of said property the 
same did not have the value attributed to it in the surrender, they are 
now estopped from denying the legal effect of such surrender and accom- 
panying appraisement; and, besides, they have utterly failed to prove 
that the property thus surrendered and accepted by themselves was not 
sufficient in value at the time of the surrender to fully discharge the 
entire indebtedness of the firm. 

It is, therefore, safe to conclude that A. H. Huguet, a member of 
said firm, entitled to full credit out of the proceeds of the property thus 
surrendered, was not in a state of insolvency, and in consequence of 
such insolvency debarred of the right of disposing of his own separate 
property as seemed fit tohim, or advantageous to his interest. 

By the acceptance of the surrender, under its terms and stipula- 
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tions, these plaintiffs ceased to be the creditors of Hart & Hébert in the 
sum of $118,000, and could, therefore, lay no claim to the individual 
property of A. H. Huguet as a member of said firm. 

The attempt to prove the insolvency of Huguet having failed, the 
whole revocatory action is paralyzed and fails also. 

The record further shows that some twenty-two creditors of the 
firm refused or neglected to participate in the act of surrender, or ir the 
selection of a committee or board authorized to accept the surrender, 
and to liquidate the affairs of the firm. They have not joined in this 
suit, and their rights are, therefore, not before us for adjudication in this 
ease; and hence the self-styled board of liquidators have no authority 
to ask or sue for them in this or any other judicial proceeding. 

Therefore, they cannot recover against this defendant, or even 
against the whole firm, a judgment for the full amount of indebtedness 
of the firm to all their creditors collectively. 

Having received vast and valuable property from their debtors, 
with power and instruction to apply the same to the firm’s indebtedness, 
they clearly cannot recover judgment for the full amount of such debt, 
as though nothing had been given to meet its payment or satisfaction, 
at least in part. 

Had these creditors disposed of the property thus surrendered to 
them, and had they alleged and proved that the proceeds had been in- 
sufficient to discharge the firm’s indebtedness, they might be entitled 
to recover judgment against this defendant for such difference, and we 
shall amend the judgment so as to protect the creditors in that right. 

It is, therefore, ordered, adjudged and decreed that the judgment 
of the lower court be amended so as to reject plaintiffs’ demand for a 
moneyed judgment against A. H. Huguet, as in case of nonsuit; and 
that said judgment be affirmed in all other respects; and it is further 
ordered that the costs incurred in the lower court be paid by plaintiffs, 
and costs of this appeal by the defendant, A. H. Huguet. 





No. 81384. 


CHARLES ANDREW JOHNSON vs. THE Town oF DONALDSONVILLE. 


This case is the same in principle as that of Oubre vs. same defendant, previously decided. 
The plea of Res judicata, based upon the judgment of this Court in a previous suit between 
the same parties, has no application. 


PPEAL from the Twenty-Second Judicial District‘ Court, parish of 
Ascension. Duffel, J. 


R. N. Sims for Plaintiff and Appellee. 
Nicholls & Pugh for Defendant and Appellant. 
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The opinion of the Court was delivered by 

FENNER, J. The bonds here sued on are of the same series with 
those involved in the cases of Oubre, Dugas and Maurin against the 
same defendant, recently decided by us. 

Attempt is made to show that the rights of plaintiff as a creditor 
of the defendant have already been judicially established, in a suit on 
these same bonds, by a decree of this Court rendered in the unreported 
case between the same parties, No. 6129, on the docket of this Court. 

A reference to the decree rendered in that case shows that plaintiff 
recovered judgment only for the sum of $320, past due interest, an 
amount clearly within the provision made, and that as to the balance 
of his claim for $2011 05, it was dismissed as of nonsuit; and that the 
court directed the collection of the annual tax for the years 1871 and 
1872, and the payment out of the same of the judgment rendered in 
his favor. 

The opinion of the Court shows that the defenses maintained by us, 
if then set up at all, were not passed on. Itis doubtful if they would 
have been maintainable against the demand for the interest then due 
which, as before stated, was clearly within the amount of the provision 
made. 

Res judicata has no application, and the claim of plaintiff must fall 
under the principles announced in the Oubre and other cases decided 
by us. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed; and it is now ad- 
judged and decreed that the following be recognized and declared to be 
the amount remaining unpaid upon the bonds held by plaintiff and sued 
on herein, to wit : $2493 70 1-5, with five per cent per annum interest on 
$160 88 2-5 from 1st April, 1874, on $160 88 2-5 from April 1st, 1875, on 
$160 88 2-5 from April 1st, 1876, and with eight per cent per annum in- 
terest on $2011 05 from April ist, 1876, that plaintiff be recognized and 
declared to be creditor of the defendant for his ratable share of the 
six thousand dollars remaining unpaid out of the provision made for 
the redemption of the principal and interest of the bonds issued under 
the resolution of the Mayor and Board of Selectmen of defendant, 
dated March 20, 1866, said ratable share to be the proportion of said 
six thousand dollars which the amount remaining unpaid on plaintiff’s 
bonds as above settled, shall bear to the amount remaining unpaid on 
all the bonds issued in pursuance of said resolution; and that the de- 
fendant be condemned to pay the amount of said ratable share. 

It is further ordered that the collector proceed forthwith to collect 
the special tax of one thousand dollars levied by the ordinance of 
March 20, 1866, on the assessment rolls of 1871, 1872, 1873, 1874, 1875 
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and 1876, and to turn the proceeds over to the treasurer or proper au- 
thorities of the town of Donaldsonville, to be applied to the satisfaction 
of the debt due plaintiff according to the principles stated in this decree, 
and subject to the orders of the court a qua in execution thereof. And 
that the costs of this appeal be paid by plaintiff and appellee, and those 
of the lower court by defendant. 








No. 8181. 


SUCCESSION OF ADRIEN LOPEZ. 


The controversy is on the proof of an olographic will, between the universal legatee and the 
heirs at law. The lower Court gave judgment ugainst the legatee for want of legal proof 
of the will, decreeing that there was no olographic will of the deceased. 

Held that the proof was insufiicient, but that the judgmeut should have been one of non-suit 
only, as the legatee may still discover and produce proper evidence of the will. 


PPEAL from the Seventeenth Judicial District Court, parish of East 
Baton Rouge. Sherburne, J. 


Favrot & Lamon for the Universal Legatee, Appellant. 
R. W. Knickerbocker for the Heirs, Appellees. 


The opinion of the Court was delivered by 

BermupEz, C. J. Adrien Lopez died leaving a widow, collateral 
relatives, and property valued at $1500. 

Mrs. Lopez presented for probate a document purporting to be the 
olographic last will of her husband, and an institution of herself as his 
universal legatee. 

The proceeding was conducted contradictorily with the presumptive 
heirs, who emphatically denied that the instrument had been dated, 
written and signed by Lopez. 

The trial resulted in a judgment against the petitioner, and in favor 
of the heirs, declaring that “no olographic will and testament exists in 
the succession of Adrien Lopez.” This judgment is before us for review, 

It it clear that the denial of the relatives had the effect of requiring 
no less evidence than the judge should have exacted in an ex parte pro- 
ceeding. 

We do not understand the widow as claiming that she has produced 
in the lower court two credible witnesses who have attested that they 
recognized the document exhibited to them as being entirely written, 
dated and signed in the handwriting of Lopez, as having often seen him 
write and sign. R.C.C. 1655. She affirms that she has testified in that 
manner; that she has proved the genuineness of his writing by a witness 
who saw him write once, and of his signature by other witnesses who 
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saw him write his name more than once; that she endeavored to com- 
plete the evidence by a comparison of writings. The proposition is 
that her testimony can be supplemented and strengthened by evidence 
which is not that mentioned in article R. C. C. 1655, which has several 
times already been the subject of judicial examination and exposition. 
12 M. 639; 2 R. 433; 9 An. 147; 11 An. 124; 18 An. 444; 23 An. 117; 25 
An. 85; 31 An. 315. 

No bill of exception was taken to the evidence by comparison of 
handwriting. 

It is, therefore, unnecessary for us to express an opinion on a ques- 
tion which has not even recently been uniformly dealt with. 

After a close analysis of the evidence, we do not find, conceding, 
arguendo, the theory of plaintiff, that the document produced and 
claimed to be the last will of Adrien Lopez, is satisfactorily proved to . 
have been dated, written and signed by him. It cannot now be pro- 
bated and executed as his will. 

We think that the District Judge should not have ruled as absolutely 
as he has done. It may well happen that the plaintiff may hereafter 
discover and produce evidence actually unknown to her. 

It is, therefore, ordered, adjudged and decreed that the judgment — 
appealed from be reversed, and that plaintiff's demand be dismissed as 
in qqase of nonsuit; the costs of appeal to be paid by the appellees, and 
those of the lower court by the appellant. 


No. 8189. 
Succession oF S. O. RHEA. 


An executor sold some property of the estate by order of court, and with the proceeds 
paid the first mortgage creditor, before filing an Account and Tableau of distribution 
and without authority from the court. The second mortgage creditor called for an Account 
and as, by the time that it was filed, the inscription of the first mortgage had perempted 
and the debt it secured was prescribed, he opposed the Account, on the ground that the 
payment made by the executor without authority was not valid, and that, at the time the 
Account was filed, the only time when payment could be made, his second mortgage had 
become the first by peremption of the latter and prescription of the debt. 

Held that, inasmuch as by the fact of the judicial sale, the first mortgage had been transferred 
to the proceeds, no re-inscription was necessary ; and that, though payment by executors 
without authority should be deprecated, as, in this instance, the first mortgage creditor 
was the party entitled to the proceeds of the sale, at the moment they were paid to him, 
the executor should be credited with the amount paid and could not be condemned to pay 
it twice; and that an executor is entitled to credit tor an irregular payment, if made to 
the proper party, whether the opposition is made by the heirs or creditors. 


PPEAL from the Sixteenth Judicial District Court, parish of East 
Feliciana. TZ. A, Moore, special judge. 
24 
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Stone & Brame for Opponent and Appellant. 


J. G. Kilbourne for Executor and Appellee: 


First—The probate sale of succession property relieves the real estate of the mortgages created 
by the deceased, C.C. , and the rights of mortgagees attach to the proceeds of the sale 
in the hands of the executor. 8 An. 505; H. 150, No.1; 13 An. 558; 24 An. 483. 

Second—In this case the ranking mortgage was paid, whilst in full force, out of the proceeds 
of a probate sale of property, which had been decreed to be sold to pay his claim. See 
Records, p. 6. 

Third—The payment liberated the estate from a valid claim that had been recognized by the 
court and ordered to be paid. The executor did nothing more than he could have been 
forced to door more than the court bad decreed. 11 An. 74. 

Fourth—Though a party have no authority to receive the funds of an estate or pay its 
debts, yet, if the funds have been applied as the law would have directed, the heir would 
be bound by such payment, and the party paying is entitled to a credit. 4 An. 74; 7 R, 46. 

Fifth—A creditor has no cause of complaint against an executor for an act that causes him 
no injury. 


The opinion of the Court was delivered by 

Topp, J. The facts out of which the controversy has grown in this 
case are substantially these: 

On the 8th November, 1866, S. O. Rhea executed a special mortgage 
in favor of D. R. Carroll & Co, for $3211 82, which was duly recorded in 
the parish of East Feliciana, where the property mortgaged was sit- 
uated. 

On the 7th of June, 1869, Rhea mortgaged the same property to 
W. R. McKowen for $1712 83. 

Rhea died in said parish in the year 1872, and D. C. Hardee was 
confirmed as testamentary executor of his estate. 

On the 3rd February, 1873, judgment was rendered in favor of D. 
R. Carroll & Co. for the amount of their debt, with a recognition of 
their special mortgage, and ordering the sale of the mortgaged prop- 
erty to pay the same. 

On the 21st of February, 1873, and 18th March following, the entire 
property subject to this mortgage and the mortgage in favor of Mc- 
Kowen, was sold at two offerings, on the respective days mentioned, on 
the application of the executor, and the proceeds of sale paid into his 
hands. 

On the Ist of April, 1873, the executor paid over the proceeds of 
this sale, $5680, first to satisfy the vendor’s privilege on the property, 
outranking all the mortgages as conceded, and the balance was applied 
to the payment of the mortgage debt of D. R. Carroll & Co. 

On the 6th of October, 1875, McKowen, whose debt had been ac- 
knowledged by the executor, took a rule on him to file an account of 
his administration, which account was filed, but not until the 20th De- 
cember, 1878, 





NEW ORLEANS, MARCH, 1881. 





Succession of Rhea. 





The account showed the sale of the property in question and the 
exhaustion of the funds derived therefrom by the payments made at 
the date mentioned; of the vendor’s privilege on the land, and the 
special mortgage in favor of D. R. Carroll & Co., mentioned above. 

McKowen opposed the account, alleging that the mortgage in favor 
of Carroll & Co. had perempted for want of reinscription, and the 
debt prescribed, and by reason thereof he, McKowen, by virtue of his 
mortgage, was entitled to be paid by preference out of the proceeds of 
the property. 

There was judgment dismissing the opposition and homologating 
the account, from which judgment McKowen has appealed. 

The appellant claims the reversal of the judgment, on the ground 
that the executor had no authority to pay the debt of Carroll & Co. 
without an order of the court, and in the absence of any tableau filed 
and judgment distributing the funds, prior to and warranting such pay- 
ment; and that the rights of the creditors are to be determined solely 
with reference to the account or tableau filed by the executor and the 
date of the same, the succession being insolvent. And the legal ques- 
tion thus presented is the only one for our solution. 

At the time of the payment to D. R. Carroll & Co., on the Ist of 
April, 1873, neither the debt was prescribed nor the mortgage per- 
empted. When the mortgaged property was sold and the price paid 
to the executor, all the mortgages thereon were extinguished by the 
sale, and the rights of the creditors transferred to the proceeds; and 
there was after that no necessary nor legal object to be subserved by 
reinscribing the mortgages. Shepherd vs. Cotton Press, 2 An. 110; 
Suc. Dejean, 8 An. 505; Suc. Ynogoso, 13 An. 559. 

And after such event no illegal act or negligence on the part of the 
executor not approved or ratified expressly or tacitly by a creditor, 
could affect the rights of such creditor, D. R. Carroll & Co., under 
their prior mortgage, had a right on the proceeds of the sale in 
question superior to McKowen, the junior mortgagee, and were entitled 
to demand payment from the executor in preference to him. If the 
executor paid the creditor having the better claim to the funds, of 
course the creditor having an inferior claim or privilege could not 
recover the amount thus paid from the creditor who outranked him; 
nor could the mere fact that the executor paid it irregularly and with- 
out an order of court, entitle the junior mortgagee to recover from the 
executor what he had no right to receive from the estate, for the 
reason that the act of the executor in making the payment, though 
unwarranted, caused him no loss or injury. An executor or ad- 
ministrator has no right, unless in exceptional cases, to pay a debt 
of a succession without an order of court, rendered according to 
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law. If he does so, he assumes the burden of showing that the 
payment was made in strict accordance with the rights of the cred- 
itor receiving it, and without prejudice to the claims of other creditors 
or the heirs; but though such acts may evince a disregard of the legal 
provisions regulating the duties of such fiduciary officers, there is no 
law imposing a penalty on an executor or administrator of paying a 
debt twice on account of such irregularity, where he is able to show 
that the payment made was correct, and such as the court would have 
directed as in strict accord with the rights of the creditor. 3 L. 523; 11 
R. 78; 2 An. 30; 4 An. 74; 11 An. 74. And this ruleis applicable whether 
the irregular payment be opposed by heirs or creditors. Such depart- 
ures, however, from the plain provisions of the law regulating the 
administration of successions and prescribing the duties of executors. 
and administrators, are to be deprecated, since they often produce un- 
necessary delay, expense and vexatious litigation, and at the same time 
entail losses on such fiduciaries, who are legally liable for and should 
be compelled to indemnify creditors and heirs for all damages suftered 
from their illegal acts in this respect. 

We see no error in the judgment appealed from, and it is, there- 
fore, affirmed with costs. 








No. 6822. 


E. Conery ET AL. vs. TEMPLE S. Coons ET AL. 


There is no improper joinder of actions and of parties, in a suit for actual and punitory 
damages, against the principal and the surety on an injunction bond. 

Punitory or vindictive damages on account of a suit by injunction alleged to have been 
brought through malice and without probable cause, shall not be granted without clear 
and positive proof of the malice and want of probable cause. 

The dissolution of an injunction is prima facie evidence of an injury sustained by the party 
enjoined, and entitles him to actual damages. 


from the Fifth District Court, parish of Orleans. Rogers, 
J. 


Bentinck Egan and Singleton & Browne for Plaintiffs and Appellees. 
Thos. Hunton for Defendants and Appellants. 


The opinion of the Court was delivered by 

Levy, J. The plaintiffs in this case brought suit against the de- 
fendants for the recovery in solido against Coons as principal and Zunts 
and Venables as sureties, on an injunction bond, of one thousand dol- 
lars, the amount of said bond, and of $11,793 76 against Coons indi- 
vidually as damages caused by the institution of a suit and issuance of 
an injunction thereon by said Coons, which suit, they aver, was brought 
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maliciously and without probable cause, and thereby plaintiffs herein 
were subjected to loss and damages, amounting in all to the sum of 
$12,793 76. The injunction suit brought by Coons was tried and there 
was judgment against him, dissolving the injunction and dismissing his 
action. In the present case there was judgment, in favor of the plain- 
tiffs against Coons, Zuntz and Venables in solido for the sum of one 
thousand dollars, with five per cent. interest from judicial demand, and 
against Coons, individually, for the further sum of four hundred and 
thirty-six dollars with like interest; and Coons and Zuntz have taken 
this suspensive appeal. 

The only question which is to be decided in this case is, whether 
the suit was instituted by Coons and the injunction applied for and 
obtained through malice and without probable cause, as we cannot sus- 
tain the objection to the suit on the ground set forth in the exception 
of improper joinder of actions and parties. The suit is for damages 
alleged to have been caused by the wrongful institution and prosecu- 
tion of the suit, with malice and withuut probable cause, the damages 
claimed against the sureties on the injunction bond being limited, of 
course, to the responsibility incurred to the amount of the injunction 
bond, the injunction being averred as one of the causes of the damages, 
Where it is clearly shown that a plaintiff has been actuated by malice. 
and that there existed no probable cause for the action, this Court has 
repeatedly inflicted damages upon the plaintiff; but, in all cases in 
which it has done so, it has required strong proof of malice and want of 
probable cause, and a showing of facts and circumstances in support of 
such averments to be positively established. . 

In the case of Décuir vs. Lieux, recently decided by us, and not yet 
reported, we have fully discussed and elaborated these views and given 
our conclusions as to the law applicable to suits for malicious prosecu- 
tions, which principles may be applied to such actions as the present. 

There was judgment in the original suit in favor of defendants, dis- 
solving the injunction and dismissing plaintiffs’ action as in case of non- 
suit. In the present suit there was judgment in favor of Conery et al., - 
plaintiffs, allowing $1000 damages (that being the amount of the bond) 
against the principal and sureties on the injunction bond and against 
Coons, individually, for $436. 

The statement of damages claimed by plaintiffs, which statement 
is annexed to their petition, embraces the following items : 

Insurance premium paid for insurance on steamboat Katie, 

from 13th February to 13th March, 1875, say twenty-nine 

days, at $10 per day 
Keepers’ wages (3) from 13th February to 13th March, 1875, 

twenty-nine days 
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Wharfage, from 13th February to 13th March, twenty-nine 
days, at $5 per day 
Interest on $20,000 for twenty-nine days, at eight per cent... . 
Interest on $20,000 for twenty-nine days, at eight per cent... 
Ne Lieb NE KEELES RSE ERE e tan eeeKe sad 2,000 00 


Aggregating $12,793 76 
These items of damages are alleged to have been caused by reason 
of the institution of the suit and the wrongful injunction therein, 
whereby the sale of the steamer was prevented and the expenses 
enumerated were rendered necessary and the $10,000 damages resulted. 


It appears that the writ of injunction was served on the plaintiffs 
herein on the 5th of February, 1875, and it is alleged that, having ad- 
vertised that they would receive proposals for the purchase of the boat 
up to the 13th February, 1875, they caused a proposal for her purchase 
from Mrs. Mary W. Tobin (the only one made) to be opened. The pro- 
posal being to pay the sum of $40,000, of which $20,000 was to be paid 
in cash and the balance on time, with eight per cent. per annum interest 
from date; that by reason of the pendency of Cocns’ suit, the value of 
the boat was greatly depreciated, competition prevented by the cloud 
thrown upon the title, etc., which compelled them to accept said bid, 
which was much less than *he real value of the boat; and that only 
after the dissolution of the injunction were they able to sell and deliver 
the boat to Mrs. Tobin, on the 13th March, 1875; the expenses men- 
tioned accruing between the date of service of the injunction and the 
sale and delivery aforesaid. 


The plea of no cause of action was sustained by the court below 
and the injunction dissolved, and Coons’ action dismissed at his costs, 
as in case of nonsuit. We are not called upon, nor have we the right, 
in this case, to pass upon the correctness of that judgment, which has 
become res adjudicata. We are only to consider the judgment herein 
appealed from and decide whether the suit was brought with malicious 
intent and without probable cause. 

The evidence shows that Coons consulted attorneys before the 
institution of the suit, and submitted to them the papers, agreements, 
etc., on which his claim was based. We do not think that his being 
himself one of the agents of the creditors, prevented him from enjoin- 
ing the sale of the boat by his co-agents and claiming from them a 
settlement of accounts and the enforcement of his claim to a fixed in- 
terest in the boat. He, as the lower court decided, had not in his peti- 
tion disclosed a cause of action in such manner as would sustain his 
suit, but this fact alone, in the absence of any proof as to malice, did 
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not fix upon him want of probable cause. These views are expressed 
in relation to the claim for damages growing out of the mere institution 
of the suit from malicious motives and without probable cause. The 
authorities in regard to the right of recovery of actual damages grow- 
ing out of the issuance and service of the injunction are numerous, and 
our jurisprudence is settled on that point. The dissolution of an injunc- 
tion must be regarded as conclusive of its improper or wrongful issu- 
ance, and those who resort to the harsh and extraordinary remedies of 
conservatory process, such as attachment, sequestration, arrest and 
injunction, do so at their peril, and if not sustained are liable for actual 
damages resulting from or growing out of the proceedings. “The dis- 
solution of an injunction is prima facie evidence of the plaintiff in exe- 
cution having sustained injury.” Florance vs. Nixon, 3 La. 292; 4 La. 
526; 23 An. 436, 800; 12 An. 785; 11 La. 486; 2 An. 360; 5 An. 155; Bary- 
more vs. McFeely, and Byrne & Co. vs. Gardner, not yet reported. 

In this case, we think the damages claimed should be confined to 
those actually sustained by reason of the injunction, and that it is not 
one which calls for the infliction of punitory or vindictive damages. 

The amount allowed in the judgment of the lower court seems to 
have been based upon sufficient and satisfactory proof, and we do not 
feel justified in disturbing it. 

The judgment appealed from is, therefore, affirmed with costs 





No. 7765. 
Henry Buppie vs. Mrs. Lovisa Smpson. E, C. PALMER, GARNISHEE. 


Whether or not a garnishee had the legal control of the funds of the debtor in attachment, he 
is liable to the seizing creditor, if in point of fact, he did control such funds and dis- 
posed of them after notice of the garnishment. 

Semble that property of the debtor in attachment, coming into the hands of a garnishee afte 
notice of garnishment, is affected by the seizure. 


PPEAL from the Sixth District Court for the parish of Orleans 
Rightor, J. 


Braughn, Buck & Dinkelspiel for Plaintiff and Appellee. 


Singleton & Browne and J. H. Ferguson for the Garnishee, Appel- 
lant: 

The levy of an attachment in the hands of a garnishee by a simultaneous seizure with ser- 
vice of interrogatories, copy of petition and citation to answer, only affects or attaches 
the property, rights, credits and effects belonging to the defendant in the possession 
and control of the garnishee, or the indebtedness of the garnishee to the defendant at the 
moment the attachment was levied. Such attachment can have no prospective or rete 
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spective effect. |The levy of such a writ crystallizes the state of affairs existing at the 
moment the levy was made; and nothing else past or future can be included within that 
crystallization. To attach any effects belonging to the defendant that may come into the 
possession or under the control of the garnishee, or any indebtedness of the garnishee to 
defendant, that may accrue subsequent to the levy of the writ, an entirely new levy or 
attachment must be made under the same writ of attachment, or a new writ. 

A garnishee’s answers cannot be traversed and contradicted and he be made liable except by 
positive written proof, or by the oaths of two witnesses worthy of belief, and then only to 
the amount of property in nis possession or under his control belonging to the defendant, 
and the indebtedness he may be under to the defendant, but the garnishee cannot be made 
liable for the judgment against co-defendants having no interest in the effects attached 
in his hands. 


Miller, Finney & Miller on the same side : 


The seizure by garnishment acts only on the conditions existing when the service of inter- 
rogatories is made. 

The debt due by a bank to its depositors is not seized by process served on its president 
individually. 

The garnishee is liable when his answers are disproved only to the amount he is shown by 
proof to have been indebted, or to have in possession of property. 


The opinion of the Court was delivered by 

Levy, J. Henry Buddig, the plaintiff, holds a note drawn by Jere- 
miah Simpson, deceased, for twenty-five hundred dollars, on which 
there was a balance due on the 18th of November, 1878, of the sum of one 
thousand eight hundred and fifty-one dollars and fifty-five cents, bearing 
interest at eight per cent per annum from that date. Jeremiah Simpson 
died in this State on the 22d of August, 1878, leaving his widow in commu- 
nity, Louisa Simpson, and two minor children. His property was in- 
ventoried as of the value of $13,745 76, of which the widow was entitled to 
one-half in community; and although he had executed a will, making her 
his universal legatee, she acquired under this will only one-half of his 
interest in the community, the other half thereof vesting in his forced 
heirs, the two minor children. Mrs. Simpson made an unconditional 
acceptance of the succession, and having been confirmed as natural tu- 
trix of her minor children, was on the 12th of October, 1878, by judg- 
ment of the Second District Court of Orleans Parish, put in possession 
of the estate in her own right as to her interest and as tutrix as to that 
of her minor children. On the 6th of March, 1879, she executed a 
power of attorney, constituting Edward C. Palmer, of New Orleans, her 
attorney in fact, and clothing him with powers to receive and disburse 
moneys due or which might become due to her, “depositing money in 
her name and checking upon the same.” On the 25th of June, 1879, 
Buddig instituted suit on the note held by him against Mrs. Simpson 
individually and as tutrix, and in said suit attached certain property of 
defendants, and issued garnishment process against Edward C. Palmer, 
| ropounding interrogatories to him as to his having in his hands or 
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under his control, directly or indirectly, at the time of the service 
of the said interrogatories or at any time since, any monies, rights, 
credits or other property whatsoever belonging to or due to the 
said defendants or either of them, in attachment, or in which they have 
or had any interest in whole or in part, and also as to the existence of 
any indebtedness or obligation on his part to the defendants, and 
whether or not “he was obligated, either alone, or together with others 
in consequence of any sale or exchange or transaction of any kind what- 
ever ;” and whether since service of notice of seizure he had any payment, 
novation or compromise with the defendants or either of them. Service 
of the interrogatories was made on Palmer on the 25th of June, 1879, 
and on the 7th of July, he filed in court his answer, in which he replied 
in the negative to each of the interrogatories. These answers of the gar- 
nishee were traversed by the plaintiff, and on the trial of the rule it was 
disclosed that on the day on which the interrogatories were served on 
him there was deposited in the Louisiana Savings Bank to the credit of 
Mrs. Simpson $4427 50, and on that day, after service of the inter- 
rogatories and before answer thereto, Palmer drew a draft on the bank 
or a receipt for the balance of the money ($4427 57) which was to the 
credit of Mrs. Simpson and transferred it to the credit of F. A. Gibbs, 
his partner and brother-in-law. This draft, or receipt, was made by 
Palmer as agent of Mrs. Simpson. It also appears from the evidence 


that Palmer at that time had, under his control, property belonging to: 


the defendants valued at about $2500, and that he was indebted to her 
on an account for lumber in the sum of $221 93. 

We do not think the attempt of Palmer, in changing on the books 
of the bank the amount deposited to the credit of Mrs. Simpson to 
that of Gibbs, can be regarded as justifying Palmer’s answers. The in- 
terposition of Gibbs was a fraudulent attempt to screen the fund from 
the just pursuit of creditors. It matters not that he was without authority, 
under his power of attorney, to check upon or dispose of monies in the bank 
in the name of Mrs. Simpson, which had not been deposited by himself. 
He chose to represent himself as agent, he controlled the money as such, 
and the question as to his right to do so, is one to be settled between 
Mrs. Simpson and himself. After service of the interrogatories he had 
the fund under his control and, if for one instant of time, it became af- 
fected in his hands by the service of notice. Whether E. C. Palmer was 
influenced by excess of zeal, by ignorance or wilful design, the sugges- 
tions in the traverse, that the answers of the garnishee to all the inter- 
rogatories are “ evasive, false and untrue,” are fully sustained. 

The judgment appealed from is affirmed at appellant’s cost. 

Rehearing refused. 
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No. 8236. 


Tue Strate oF LovistaNa EX REL. J. Markey vs. E. K. Sxryner, City 
JUDGE. 


Writ of Certiorari refused by this Court on the ground that, under the supervisory power, 
granted by Article 90 of the Constitution, it cannot pass upon the correctness of the judg- 
ment of an inferior Court, in an unappealable case, when said judgment appears on its 
face to have been legally rendered. ° 


—_— for a Writ of Certiorari. 
E. E. Moise for the Relator : 


First—The prohibitory mandate issued under C, P. 866 is not the writ defined by C. P. 845, 
but is an injunction ancillary to the writ of certiorari. C. P. 862, 856, 866. 

Second—Where proceedings are absolutely null, or a party has been condemned without being 
cited, an injunction is not the only remedy. C. P. 857. 

Third—Under such circumstances, the judge and the constable are parties. The one at 
whose instance the wrong has been done, not being an officer, or the judge of a tribunal, 
is not a necessary party. C. P. 855-861. 

Fourth—An exception to the jurisdiction of the court is not necessary, in order to maintain 
a certiorari and prohibitory mandate. 26 How. (N. Y.,) Pr. 90. 

Fifth—A certiorari is well taken where rights have been adjudicated without notice. 15 
Johns. (N. Y.,) 537; 2 Mass. 170; 4 Mass. 627; 2 Mass. 489; 3 Mass. 229-188; 8 Me., 
(8 Greenl.) 135-137. 

Sixth—No court need respect a sentence which has been pronounced ex parte. Its nullity is 
absolute, and is therefore within the provisions of ©. P. 857. 1 Dev. & Bat. Eq. 576. 

Seventh—A suit must be conducted according to the forms and solemnities of law, and if not 
so conducted is obnoxious to the constitutional provision of due process of law. 4 Hill, 
140; 10 N. Y. 374. 

Eighth—What a legislature could not authorize a court to do, a court cannot do. A legislative 
act allowing a decree against any one without notice would be void. 12 N. Y. 209. 

Ninth—A record which has been destroyed should be proven in all its parts, and contradic- 
torily with the party whose interests are to be effected. Freeman on Judgments, Chap, 
v, § 89, and authorities cited therein. 

Tenth—An aftidavit to a proposition of law, does not make the proposition of law correct, i. é., 
that a judgment is final. 

Eleventh— Where a court having appellate jurisdiction is succeeded by another court, which 
also succeeds to the court from which an appeal was taken, and where a writ of mandamus 
to the defunct inferior court to send up the record would have been made absolute in a 
case where the appeal had been dismissed, then the succeeding court should try the cause 
de novo, as if standing on appeal—viz: transferred from the defunct appellate court. 


W. R. Richardson and J. Paris Childress for the Respondent: 


First—A writ of certiorari cannot take the place of the writ of injunction. 32 An. 814, 816. 

Second—A judgment cannot be annulled, except by a direct action. 16 La. 288; 23 An. 599, a 
fortiori, can it be collaterally annulled by a writ of certiorari and prohibition ? 

Third-- While a judgment exists it is a warrant for the execution which cannot be restrained 
for irregularities, inherent in the judgment itself, a direct action to annul is the remedy. 
23 An. 599. 

Fourth —Relator’s remedy is in the First City, and not in this Court. The First City Court 
possesses all powers necessary to afford relief to relator. Acts 1880, Nos, 8 and 45; 32 
An. 816, 817, and authorities there cited. 
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Fifth—Where proceedings are such as those here involved, the maxim ‘ omnia rite” applies. 

Sixth—An execution cannot be arrested, except by an injunction. 19 An. 188; 27 An. 666. 

Seventh—If the judgment is null, an action of nullity in the proper court is the proceeding. 
If a fi. fa. wrongfully issues, a writ of injunction is the remedy, a writ of certiorari can- 
not be made to take the place of that writ. 32 An. 816. 


The opinion of the Court was delivered by 

BermupeEz, C.J. This is an application for a certiorari for the pur- 
pose of ascertaining the validity of certain judicial proceedings in the 
First City Court. 

The relator complains that in the absence of any valid judgment 
against him, the defendant has assumed on an ex parte showing to issue 
execution against him, and that the constable of his court has proceeded 
to levy the same under garnishment process, by seizure in the hands of 
a third person indebted to him or supposed to be so ; and that by judg- 
ment of said court against such person, payment of the money thus 
arrested was ordered to be made by the garnishee into court. He fur- 
ther avers that he has applied by motion for relief in the premises, and 
that the city judge, after granting a restraining order, has dissolved it 
on the ground that he had mistaken his remedy. The relator prays for 
a certiorari. The preliminary orders asked were issued for temporary 
protection. 

The defendant has made a satisfactory return. 

An examination of the proceedings brought up, of the pleadings and 
of the briefs filed in this Court, fails to satisfy us that the proceeding com- 
plained of is invalid. The city judge may have erred, but with the intrinsic 
correctness of his judgment in the proceeding we have nothing to do. 
The question presented to our consideration simply is: ls the proceed- 
ing legal and valid in its form? When we say the proceeding, we mean 
the motion and the restraining order which were dismissed for the reason 
stated. We do not, and cannot, go behind the motion or the judgment 
upon it. 

The city judge did not refuse absolutely to inquire into the validity 
or invalidity of the judgment assailed ; he has not said that it was legal 
and binding; he has not at all passed wpon the merits of the case pre- 
sented by the motion. He merely decided that the relator had mistaken 
his remedy. He had a judicial discretion to exercise in the matter, 
and has done so. 

In the case of Piernas vs. Millet, 10 An, 286, the proceeding by mo- 
tion, without affidavit and bond, to arrest an execution in certain rare 
cases, was expressly sanctioned, the Court going so far as to say that it 
could even, proprio motu, thus arrest unlawful proceedings of the char- 
acter referred to. Whether the case presented on such motion by the 
relator to the city court was one covered by that ruling, was a question 
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which that court had legal authority to determine, and one the solution 
of which this Court cannot review,-devoid as it is of any appellate juris- 
diction over said court. Const. 81, 90. 

We find that the forms of law in the matter presented and consid- 
ered were observed, and that the proceedings complained of are valid 
on their face. 

It is, therefore, ordered that the restraining order herein made be 
set aside, and that the application for a certiorari and prohibition be 
refused at relator’s cost. 


No. 6828. 
AUGUSTE REICHARD vs. F. MICHINARD ET AL. 


ON THE Motion To Dismiss, 
The defects in the Transcript not being attributable to Appellant, the Appeal should not be 


dismissed. 

The opinion of the Court was delivered by 

Eaan, J. The motion to dismiss this appeal is based upou the ab- 
sence from the transcript of certain documents offered in evidence in 
the court below, which have been since supplied under certiorari. The 
date of the writ of seizure and sale is an evident clerical error, as ap- 
pears from the sheriff’s return and the date of reception and notice of 
the writ therein named. This indicates carelessness in the clerk who 
made out the transcript; but the error is not sufficiently material to 
affect the merits of the controversy, and is in no way attributable to the 
appellant. 

The motion to dismiss is overruled. 


On THE MERITs. 

In a suit for the balance remaining due on a mortgage note after seizure and sale of the mort- 
gage property, Defendant cannot plead such defences as this: that the property did not 
sell for its full value because sold in block. 

Whether taxes due on the property were recorded or not, Defendant cannot recover the 
amount paid for them by the sheriff out of the price of sale. 


— from the Fifth District Court, parish of Orleans. Rogers, 
J. ‘ 


H. D. Ogden for Plaintiff and Appellee: 

Plaintiff obtained order of seizure and sale on mortgage note. The property was sold, and 
was insufficient to pay plaintiff's claim, and the balance due is $1122 82. This suit is for 
this balance. The only questions are: 1st, Was the sale in block legal? 2d, Was the 
sheriff or the plaintiff authorized to pay the taxes due on the property ? 

We think that we have shown conclusively that, under the facts, the sale in block was legal 
and cannot now be attacked; and 2d, that it was the duty of the sheriff to see that the 
taxes were paid. 
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F. Michinard for Defendants and Appellants: 


. 

First—Art. 676, C. P., is framed with direct reference to execution sales to be made under ap- 
praisement, and not to sales in which appraisement has been waived. * 

Second—The unrecorded privilege for State and city taxes which have accrued before the 
execution of a conventional mortgage in favor of a third person, does not prime the latter’s 
right of preference, 

Third—In such case. the latter, instead of suffering the unrecorded taxes to be paid, should 
take steps to assert his priority. 





The opinion of the Court was delivered by 

Topp, J. The plaintiff being the holder of a promissory note ex- 
ecuted by the defendant, F. Michinard, and secured by mortgage, caused 
the mortgaged property to be sold under executory process on the 13th 
July, 1874. After paying the taxes on the property, costs, etc., there 
remained unpaid of the mortgage debt, according to the sheriff’s return, 
on the writ of seizure, $1122 02, for which balance the present suit was 
brought. 

The defense is: 

1st. That the sale of the mortgaged property, which consisted of 
certain lots and the buildings thereon, in the City of New Orleans, was 
illegal because sold in block. 

2d. That neither the sheriff nor the plaintiff was authorized to pay 
the tax-bills, and that the legal costs and charges are excessive and 
enormous, and not justly due by the defendant. 

Judgment was rendered for the amount claimed, which was subse- 
quently reduced by $7 50 remitted, and from this judgment the present 
appeal was taken. 

First. The entire property sold was included in one act of mort- 
gage, to foreclose which the sale was made. There is no evidence in the 
record to show that the defendant objected at the time to the sale in 
block, or asked that the lots be sold separately. The sale of the mort- 
gaged property in block, in the absence of any objection to such mode 
of sale or demand on the sheriff to sell it in distinct and separate parts, 
was legal and proper. 10 R. 473, 474. The objection coming at this 
late day, and in this proceeding, cannot avail the defendant. 

It might be proper to urge objections of this character in a direct 
action to annul the sale, but they cannot be considered in such an action 
as the present one, where no relief looking to the nullity of the sale is 
asked. If it be true that the sale in block caused the property to be 
sold at a sacrifice, as charged, the evidence in the record does not 
enable us to make an estimate of the loss or damage sustained from 
this cause. 

Second. The defendant claims credit for $360 43, which he alleges 
was the amount applied by the sheriff to the payment of taxes as re- 
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tained by him out of the proceeds of the sale fcr that purpose, and 
which he avers was misapplied and should have gone to his credit on 
the mortgage debt, for the reason that there had been no registry made 
of the tax-bills prior to the inscription of the mortgage, and that, 
therefore, the mortgage primed the debt for taxes, and was entitled to 
be paid in preference thereto. 

There is no evidence in the record to show that the defendant at 
the time opposed such application of the funds derived from the sale; 
nothing to show that he did not acquiesce in such application or distri- 
bution, and no complaint is heard from him until it is set up in his 
answer to this suit, which was filed several months after the sale. Nor 
is there any doubt but that the taxes were owing by him, whether they 
imported a superior privilege or not on the property. -They constituted 
at least an obligation against him. One thing is certain, that the plain- 
tiff received from the sale of the mortgaged property only $313 90, 
leaving an apparent balance on his debt to the amount of the judgment 
rendered in the court below. And it is equally certain that the residue 
of the proceeds, after satisfying the costs, was appropriated to the dis- 
charge of a debt for taxes on the property. 

Notwithstanding this, his proposition is virtually that he is entitled 
to recover this sum thus applied to his benefit, and to the payment of 
his debt from the plaintiff, or that the plaintiff must lose it. 

We cannot assent to this proposition. 

Section 3615 of the Revised Statutes provides that: 

“Hereafter neither recorders, sheriffs, notaries, throughout the 
State, nor other persons authorized to convey real estate by public act, 
shall pass or execute any act for the sale, transfer or exchange of any 
real estate situated within said parish, unless the State, parish and 
municipal taxes due on the same be first paid, to be shown by the tax 
collector’s receipt or certificate to that purpose.” 

And the section next following imposes a penalty for a violation of 

this requirement. 
These provisions were, doubtless, the authority under which a part 
of the funds were applied by the sheriff to the payment of all taxes on 
the property due and exigible at the time of sale. 

Whether under these express provisions the sheriff was authorized 
in this case to disregard their mandate and make a different imputa- 
tion, it is not necessary for us to decide. It is sufficient to say that 
under the facts and circumstances recited, and for the reasons given, 
we do not think that the defendant is entitled to recover the amount in 
question from the plaintiff, or have it taken from the mortgage debt. 

We see no error in the judgment, and it is, therefore, affirmed with 


costs. 
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No. 8219. 


Boarp oF Scuoot DireEcTors OF THE PARISH OF Mapison vs. A. V. Brown 
ET AL. 


The surety on an official bond cannot pretend that he is not liable because the law requires 
that such sureties should be residents of the State and he is not. 

Sureties on a bond, binding themselves and each of them, are liable in solido. 

The failure of the Board of School Directors to require regular accounts and settlements from 
their treasurer, does not discharge the sureties of the latter. 

The Board of School Directors have the right to sue on the official bond furnished by their 
treasurer, though it is made payable to the Governor of the State. 


PPEAL from the Eighth Judicial District Court, parish of Madison. 
Deloney, J. 


A, L. Slack and J. B. Stone, District Attorney, for Plaintiffs and 
Appellees : 


First—A surety on an official bond is estopped from pleading that he had not the requisites 
of a surety at the time he signed the bond. 18 An. 64; 10 R. 413; 30 An, 584-5. 

Second—Article 3042, R. C. C., and the acts amending the same, are for the protection of the 
beneficiary ot the bond, and cannot be invoked by the surety to set up his incompetency. 
A non-resident is bound. 30 An. 584-5; 10 R. 413; 2H. D. 1542, No. 2; 30 An. 593; C. P. 
165, Nos. 5 and 7. 

Third—A surety, who, as a consideration for signing the bond of his principal, is made the 
depositary of the trust funds of his principal, is doubly bound in law and equity to make 
good any defalcation. He is in the wrong himself and equally guilty. 

Fourth—Solidarity is of the essence of a contract of suretyship. 26 An. 625. 

Fifth—The ‘‘ Board of School Directors” is a corporation created by law, with ‘ powers to 
sue and be sued.”’ ExtrafSession Acts 1870, p. 17. 28 An. 739. 

Sixth—A school treasurer’s bond is properly made payable to the Governor. If he is not the 
proper payee, his assignment of the bond to the School Board is all that is sufficient. The 
law designates no one as the payee of such a bond, and whether in favor of A or B, or no 
one, is of no consequence, if the conditions have been violated and the beneficiaries are 
suing thereon. 

Seventh—A school treasurer is not per sea parish officer, and the president of the police jury 
is not the payee or beneficiary of his bond, for the reason he is the officer of a distinct cor- 
poration. 

Eighth—A surety who sets up as a defense to a suit on a bond that his principal wasa de- 
favlter, furnishes the best reasons why he should be bound ; for it is an admission that 
the conditions of the bond have been violated. 


J. C. Seale and E. H. Farrar for Defendants and Appellants : 


A bond executed under a particular law mast conform in all respects to the provisions of the 
law, or the sureties will not be bound. 

The bond of atreasurer of a School Board must be payable to the district or parish board, 
and not to the Governor of the State. Act of 1870, Extra Session, p. 17, and Acts of 1871, 
p. 42, amending the same. 

The bond of all State officers must be payable to the Governor, and of all parish officers 
to the president of the police jury. R. S. Sec. 351. 

A party required to furnish security, either judicial or under the provisions of law, shall be 
required to furnish surety residing in this State. C.C. 3042, 3064; R.S. Sec, 351. 
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The Superintendent of Education is the proper person to sue on the bond of a treasurer of a 
School Board, in the name of the board, in case of a breach of the conditions of the bond. 
Acts of 1870, extra session, page 17. 

An obligation in solido is not presumed, it must be expressly stipulated, except where an 
obligation in solido takes place of right by virtue of some provision of the law. C. C. 2093. 

As a party binds himself so shall he be bound, applies to conventional obligations, but is not 
applicable to official bonds. H. D. p. 1023, No. 6, and authorities there cited. 

Parol evidence of the acknowledgment of a debt of over five hundred dollars, made by a 
party since deceased, proved by only one witness, is not sufficient to establish a claim. 
C. C, 2277; 16 An. 255, 168; 20 An. 15; 18 An. 617; 19 An, 326. 

Plaintiff should make his case certain; to make it probable is not enough. 18 An. 597; 15 
An. 268: 22 An. 378; 19 A. 121, etc. 


The opinion of the Court was delivered by 


Levy, J. The Board of School Directors of the Parish of Madison 
brought suit against A. V. Brown, late Treasurer of the said Board, for 
the recovery of thesum of $23,000 31, in which amount they allege he is 
indebted forjmoneys received by him in his said capacity, and for which he 
has not accounted. They also seek to recover from B. R. Thomas (now 
deceased), Nathaniel Hoggatt and Moses Feibelman, in solido, the sum 
of $6000, as sureties of said Brown on his official bond. Mrs. Virginia 
Thomas, individually and as tutrix of her minor children, was, on the 
death of B. R. Thomas, made a defendant in this suit. 


Mrs. Thomas pleads that her deceased husband, B. R. Thomas, 
was a resident of Mississippi when the bond was signed by him, and 
his name and signature are, therefore, surplusage, because the law 
requires that sureties on legal bonds should be residents of the State; 
that, therefore, he could not become a legal surety, it being in contra- 
vention of a prohibitory law. And if that exception is overruled, she 
pleads, in the alternative, the general issue, and avers that said bond 
was a joint obligation and not in solido, and the sureties, if liable at all, 
were only bound each for one-third of the bond. She denies that Brown 
was in default, but if he was, it was the fault of plaintiffs in not keeping a 
proper supervisory control over their funds, and neglecting to require 
their Treasurer to render an account from time to time and settle same, as 
it was their duty to do, and that thereby the sureties have been discharged. 
Hoggatt pleads the general issue, and avers that he was induced to 
sign the bond by B. R. Thomas, who said he would protect or indemnify 
him. 

Mrs. Thomas also in her amended answer pleads: 

1st. That plaintiffs show no cause of action. 

2nd. That in their so-called corporate capacity, plaintiffs had no 
right or authority, under the statute of Louisiana, to institute or main- 
tain this action. 
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8rd. That said corporation had no property in the so-called bond, 
as appeared on its face, and it could not be sued on by them. 

4th. That the bond sued on was not given in accordance with law, 
and was not intended by the sureties as a legal bond given to the Dis- 
trict as a guaranty of the faithful performance of official duty by 
Brown as Treasurer. 

5th. She answers further, that this suit is the result of a wicked 
and collusive conspiracy to obtain money from the succession of Thomas 
wrongfully, by and between said Brown and his co-members of said 
so-called corporation. 

These exceptions were referred to the merits. Mrs. Thomas and 
Hoggatt also filed exceptions claiming the benefit of division, Brown 
having died, his curator was made party. 

Judgment was rendered in the lower court against the curator of 
Brown for $8835 05, and against the sureties in solido for $6000, with 
interest, from which judgment Mrs, Thomas and Hoggatt have taken 
this suspensive appeal. Feibelman and Estate of Brown are appellees. 

There is no doubt that B. R. Thomas was a resident of Mississippi 
when he signed the bond, or rather at the date of the bond, and we 
think that evidence to prove this was properly admissible. It is true 
that the act of the Legislature, embodied in the Revised Statutes, re- 
quires that sureties on legal bonds should be residents of the State, 
but we are of opinion that while the non-residence of a person would 
justify the beneficiary in objecting to the acceptance of a bond with 
such surety, the surety himself cannot be relieved from the obligations 
of his suretyship on account of his being a non-resident. See 2 Hen. 
Dig., p. 1542, No. 2, and authorities cited; 30 An. 593. 

By the terms of the bond the parties thereto bind themselves and 
each of them. This constitutes a solidary obligation. 

Mrs. Thomas has accepted the community; the debt, if it exists, is 
a@ community debt, and she and her children, of whom she is tutrix, are 
bound therefor. 

The bond sued on was made payable to the Governor of the State, 
but the condition was that the principal obligor should well and faith- 
fully discharge and perform all the duties incumbent on him as Treas- 
urer of the School Board of the Parish of Madison. The School Board 
of the Parish of Madison was the beneficiary of the bond; it, under 
legislative enactment, had the right to sue and be sued. The act re- 
quiring the treasurer to give bond, does not declare to whom it should 
be made payable; it does, however, prescribe the duties of the Treas- 
urer. The School Board, in whose behalf and interest the bond was 
given, has the right to sue for its enforcement or the violation of its 
conditions. 

25 
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Defendant urges that the failure to require regular accounts from 
the Treasurer and regular settlements of these accounts, operated as a 
discharge of the sureties. We can find no merit in this defence. Mere 
failure to sue does not operate such discharge. We find no error in the 
rulings of the lower court or in the judgment rendered. ; 
The judgment appealed from is affirmed with costs. 








No. 7769. 


JUSTILIEN OUBRE vs. THE TOWN OF DONALDSONVILLE. 


Mnunicipal bonds issued in pursuance of legislative authority and negotiable in form, are not 
subject to equities as to consideration or otherwise, in the hands of a bona fide holder 
for value before maturity. 

Act No. 69 of the Legislature of 1861, authorizing the Town of Donaldsonville to issue the 
bonds sued upon in this case, and the law of 1853, now section 2448 of the Revised 
Statutes, probibiting police juries and incorporated towns and cities to contract debts 
without providing the means of paying them, are notinconsistent, and the later enactment 
did not repeal the previous one. Therefore, the Town of Donaldsonville is only bound on 
said bonds to the extent of the provision made for the payment of the same, by the levy 
of an annual tax of $1000 on the real estate of said town, during ten years. 

The objection raised by Defendant, that such a tax is not uniform and, therefore, is uncon- 
stitutional, is not tenable. The point fully examined. 


PPEAL from the Fourth Judicial District Court, parish of Ascension. 
Duffel, J. 


R. N. Sims for Plaintiff and Appellee. 
Nicholls & Pugh for Defendant and Appellant. 


The opinion of the Court was delivered by 

Fenner, J. Plaintiff, as the holder of fifty bonds of the town of 
Donaldsonville, for $100 each, negotiable in form and acquired by him 
for valuable consideration and before maturity, brings this suit against 
the said defendant for the amount thereof with the unpaid interest. He 
avers that the said bonds were issued by the Mayor and Selectmen of 
the town, in virtue of legislative power conferred upon them to that 
effect by Act of the General Assembly, No. 69 of 1861; that in the ordi- 
nances under which the bonds were issued, provision was made for the 
payment of annual interest and also for the levying and collection of an 
annual tax of one thousand dollars upon all the real estate of said cor- 
poration, for ten years, to form a sinking fund to pay and redeem said 
bonds. 

He prays for judgment against the town for the whole amount 
claimed, and for further judgment ordering the tax collector of the town 
to collect forthwith the said special tax of $1000 for the several years for 
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which it had not been collected and to apply the same to pay and satisfy 
the judgment herein. 

Defendant opposes numerous defenses, of which, in this case, we 
find it necessary to consider only the following, viz: 

1st. That the bonds sued on are without consideration, because given 
in settlement or renewal of prior bonds or evidences of debt which were 
illegal and absolutely null and void; because, at the time of issuance of 
the same, no provision was made in the ordinance creating the debt for 
the payment of the principal or interest thereof, as required by law. 

This defense cannot avail,in the present case, where the plaintiff is 
not the party to whom the bonds were originally issued, but is alleged 
and proved to be a bond fide holder, for value, acquiring the bonds, ne- 
gotiable in form, before maturity. 

Against such holder of such bonds, the only defense permissible is 
the want of power to issue them, and they are not subject to equities 
as to consideration or otherwise. 

See numerous cases cited in Dillon on Munic. Bonds # 5 and 7. 

Dillon on Munic. Corps. 2 405, 415, 416. 

Daniell on Nego. Inst. 21500. State ex rel. Moore vs. City, 32 A. 46, 

By Act No. 69 of 1861, the General Assembly authorized the Mayor 
and Selectmen of Donaldsonville “to issue bonds of said town, for such 
sums, not exceeding $25,000, as in their judgment may be required for 
the interest of said town.” 

It is not disputed that these bonds were issued in pursuance of this 
legislative authority. Purchasers of such bonds, after issuance and bee 
fore maturity, were not bound to inquire beyond the existence of the 
power and its exercise by the corporate officials designated. They have 
no concern with the motives or considerations which guided these offi- 
cials in the exercise of the discretion vested in them by the legislative 
power. 

2d. They urge that the bonds sued on are void, because, in the or- 
dinance creating the debt, the means of paying the principal and interest 
thereof were not fully provided. From 1853 to the present time the 
following provision, now embodied in Section 2448 Revised Statutes, has 
been the law of this State ; “ The police juries of the several parishes, 
and the constituted authorities of incorporated towns and cities, shall 
not hereafter have power to contract any debt or pecuniary liability, 
without fully providing, in the ordinance creating the debt, the. means 
of paying the principal] and interest of the debt so contracted.” 

By the very terms of this provision, it isa limitation upon the power 
of police juries and municipal authorities, and is, therefore, operative 
as well against third persons holding negotiable municipal bonds as 
against the original holders thereof. Frequent adjudications of this 
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Oourt have placed it beyond controversy that debts contracted by munt- 
cipal authorities in violation of this prohibitory law are stricken with 
nullity and are incapable of judicial enforcement. 

29 A. 677; 23 A. 235; 24 A. 458; 26 A. 60; 28 A. 614; 30 A. 40, 
41, 462; 31 A. 180; 28 A. 243; 23 A. 251,19; 10 A. 

Dillon on Mun. Corp. 372, 381. 

We are not disposed to construe the provision so strictly as to 
say that where some provision is made, the contract will not be valid to 
the extent of such provision; but it will be valid only to such extent, 

Neither would we be so technical as to hold that if contemporaneous 
provision be made even in a different ordinance from that creating the 
debt it would not be a sufficient compliance with the statute. In such 
case we should consider the two ordinances as substantially one, 

After a close scrutiny of all the ordinances and resolutions of the 
corporate authorities connected with the issuance of the bon‘s, of which 
those herein sued on are a part, we find no provision whatever made 
for the payment of either principal or interest on these bonds, except the 
following, viz: “that an annual tax of one thousand dollars be levied 
on all the real estate of the corporation of the town of Donaldsonville, 
and that the same be set aside to form a sinking fund to pay the said 
consolidated debt.” 

The liability of the town must be clearly restricted within the limits 
of this provision, unless either these bonds can be removed from the 
operation of section 2448 Revised Statutes, or unless it can be shown 
that they are entitled to the benefit of some other provision validly 
made for their payment. 

It is suggested that inasmuch as the Act of 1861, authorizing the 
issuance of these bonds imposel no conditiva requiring provision to be 
made for their payment, they were exceptel from such con lition. This 
position is utterly untenable. The Act of 1861 was a special law and did 
not repeal the general law of 1853 and 1855, now Sec. 2448 R. S. There 
is no express repeal, and there is no inconsistency from which a repeal 
can be implied, R. C. O. Art. 23. Municipal corporations and police 
juries have no right to issue notes or bonds at all, without special 
legislative authority, 23 A. 191, 235. The Act of 1861 was intended 
solely to supply this authority. The power, however, when granted, fell 
under the control of the general law of the State as to the requisites to 
its valid exercise. Suppose a special law had granted the town the 
power of executing mortgage notes upon certain immovable property 
belonging to it, would that have dispensed the town from observing 
the provisions of the general law establishing requisites to the validity 
of mortgages? Clearly not. 

See Destrehan vs. Police Jury, 31 A. 180. 
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Itis next contended that, besides the provision made at the time of 
issuing these bonds, there existed provisions for the prior existing 
obligations taken up by the Londs, which continue in force for the pay- 
ment of the latter. 

To this the answer is three-fold : 

First. The record does not enable us to trace any connexion 
between the bonds here sued on and any other pre-existing obligations 
of the town, except the corporation note or bond dated April 3d, 1861, 
issued in pursuance of the resolution or ordinance of January 1st, 1861, 
which was itself given in renewal of a prior note issued under an ordi- 
nance or resolution of March 29th, 1860. In neither of these ordinances 
was any provision whatever made for their payment. 

Second. If we should undertake, on the simple assurances of coun- 
sel and without legal evidence, to trace the consideration of these obli- 
gations still farther back, we should still find no provisions made at any 
time except appropriations or pledges of certain revenues of particular 
years long since exhausted or otherwise disposed of. and abandoned by 
creditors in the acceptance of new obligations. 

Third. We regard the transaction between the town and the 
creditors under which the present bonds were issued, as a complete 
novation of the former debt, and a consequent surrender of former 
securities if any there were. The old notes were surrendered, cancelled 
and marked “paid by bond.” These bonds stand as a new debt with 
no provision for its payment except that made at the time of its creation. 

14 A. 54;6N.8. 377; 2.N. 8S. 144; 2 La. 111; 16 La. 140; 4 A. 543; 
2 A. 179; 26 A. 345. 

8rd. It is contended that the provision made for the redemption 
of these bonds can have no effect, because it is a tax on real estate only, 
and, therefore, unconstitutional. 

The law now embodied in section 2448, Revised Statutes, was not 
intended as a tiap to catch unwary creditors. Its motive was simply to 
restrain municipal extravagance by requiring corporate officials, at the 
moment of contracting debt, to contemplate the necessity of provid- 
ing for its payment, and, by requiring such actual provision, to keep 
the taxpayers advised of the burdens to which they were being sub- 
jected by their official agents, so that they might hold them responsible 
therefor. 

Its effect is much less radical than that of the constitutional pro- 
vision touching the city of New Orleans, discussed in our recent deci- 
sion in the case of the Taxpayers’ Association vs. Mayor. The latter 
disabled the city from contracting a debt at all, and we held that claims 
against her were not, therefore, debts, but were mere claims against the 
revenues appropriated for their payment. 
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The same result does not follow from section 2448. Debts con- 
tracted, when provided for, become, to the extent of such provision, 
not only claims against the provided fund, but actual and valid debts of 
the corporation. 

In the instant case, the corporation actually made provision to the . 
extent of $1000 per annum for ten years, to be raised by taxation. 

There can be no doubt that, at the time, the corporate authorities 
and the creditors and all concerned, honestly believed, and had reason 
to believe, that the tax directed to be levied on real estate alone, was a 
valid and constitutional tax. Such had been the interpretation of prior 
constitutions. 2 An, 182; 3 An. 673; 10 An. 398, 402, 735; 8 An. 341; 9 
An. 562. 

The Constitution of 1864 had recently gone into effect, and its somee 
what different provisions on the subject of taxation had not received 
any different judicial interpretation on this particular question. 


The original charter of defendant, passed in 1846, conferred the 
power of taxing real estate separately; and even the new charter, 
granted in 1870, conferred the same power. 


Were we now to decide that the corporate authorities and the 
creditors were mistaken in their honest belief that the particular provi- 
sion made was constitutional, we would not, on that account, feel justi- 
fied in holding that the debt of the town, contracted in good faith, and, 
to the extent of the provision, in intended conformity with law, was 
stricken with nullity. Justice would require that an honest error, 
shared by both parties, should not operate to the advantage of one 
and the destruction of the other. We should hold that the corpora- 
tion was bound to supply the equivalent of the provision made, and to 
' gubstitute a constitutional tax for the one supposed to be, but discov- 
ered not to be, constitutional. 


We are not, however, prepared to say that the provision made is 
necessarily unconstitutional, under any construction. It only required 
that “an annual tax of one thousand dollars be levied on all the real 
estate of the corporation.” This does not exclude the idea that this 
one thousand dollars might have been a part of an equal and uniform 
tax levied on all taxable property, real estate as well as other. Nothing 
prevented the corporation from appropriating to a particular purpose 
the taxes derived from a special class of taxable property. 


This view renders unnecessary, and we purposely avoid, any ex- 
pression of opinion on the vexed question, whether or not the article 
of the Constitution applies to municipal corporations. This question, 
after various contradictory decisions, is now pending before the Supreme 
Court of the United States in the important case of the State ex rel. 
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Southern Bank vs. Mayor, and we prefer to do notbirg to anticipate cr 
influence the decision thereof. 

The record shows that the annual tax of $1000 for the first four years 
was duly collected and appropriated, and that, of the provision made, 
there remain uncollected only $6000, being the annual tax for the years 
1871, 1872, 1873, 1874, 1875 and 1876, 

It also appears from the record that this provision was not made 
for the bonds held by petitioner alone, but was a common provision for 
all the bonds issued under the ordinance, of which the plaintiff's were 
only a portion. Of course he is entitled to his ratable share of the 
provision. 

In the absence of other interested parties and of complete evidence 
on the point, we cannot settle the amount of this ratable share so as to 
give a money judgment therefor. We shall so frame our decree as to 
settle the principles on which the amount is to be ascertained, and will 
leave the lower court to make such orders in execution thereof by con- 
cursus or otherwise, as may be necessary for final settlement and dis- 
tribution. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed, and proceeding to 
render such judgment as should have been rendered by the lower court, 
it is now ordered, adjudged and decreed that the following be recoge 
nized and declared to be the amount remaining unpaid upon the bonds 
held by plaintiff and sued on in this case, to-wit: the sum of $7000, 
with five per cent. per annum interest on $400, from April Ist, 1872; 
with like interest on $400 from April 1st, 1873; with like interest on $400 
from April 1st, 1874; with like interest on $400 from April Ist, 1875; 
with like interest on $400 from April Ist, 1876; and with eight per cent, 
per annum interest on $5000 from April 1st, 1876; that he be recog- 
nized and declared to be acreditor of the defendant for his ratable 
share of the six thousand dollars remaining unpaid out of the pro- 
vision made for the redemption of the principal and interest of the 
bonds issued under the resolution of the Mayor and Board of Select- 
men of the defendant, dated March 20th, 1866, said ratable share 
to be the proportion of said six thousand dollars which the amount 
remaining unpaid on his bonds as above settled shall bear to the 
amount remaining unpaid on all bonds issued in pursuance of said 
resolution; and that the defendant be condemned to pay the amount of 
said ratable share. 

It is further ordered that the tax collector proceed forthwith to 
collect the special tax of one thousand dollars levied by ordinance of 
March 20th, 1866, on the assessment rolls of 1871, 1872, 1873, 1874, 1875 
and 1876 and to turn the proceeds over to the treasurer or proper au- 
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thorities of the town of Donaldsonville, to be applied to the satisfaction 
of the debt due plaintiff according to the principles stated in this decree, 
and subject to the orders of the court @ qud in execution thereof. 

And that the costs of this appeal be paid by plaintiff and appellee, 
and those of the lower court by defendant. 


JUSTILIEN OUBRE vs. TOWN OF DONALDSONVILLE, No. 7769; Wrpow VrLfoR 
Duaas vs. Same, No. 7770; Victor MAvRIN ET AL. vs. SaME, No. 7835. 


On APPLICATIONS FOR REHEARING. 


The opinion of the Court was delivered by 

Fenner, J. The position taken by counsel in these applications, 
that the provision for the redemption of the bonds sued on, which was 
enforced in'our decrees herein, covers an annual tax of $1000, to be 
levied not only during the ten years in which the bonds were running, to 
maturity, but to be levied continuously until the full payment of the 
bonds in principal and interest, is now presented to the Court for the 
first time. It is inconsistent with the relief asked in the petitions filed 
by plaintifis herein, and with the whole theory upon which the cases 
were argued by counsel on both sides—which substantially conceded 
that the provision made, so far as this annual tax was concerned, was 
confined to the ten years running between the date and maturity of the 
bonds. It is too late now to set up a contrary claim. 

If we felt any doubt as to the meaning and scope of the resolution 
providing for this annual tax, the construction put upon it by all the 
parties concerned, would be a safe guide in our own interpretation. 

We are, however, satisfied, from the terms of the resolution itself, 
that such was its true purpose and intention, and that our decrees herein 
have awarded to piaintiffs all the relief to which they are lawfully en- 
titled. 

Rehearing refused. 








No. 8207. 
Vatmont Decovx vs. PIERRE LIevx. 


The fact that defendant in a suit for damages for malicious prosecution, acted under the ad- 
vice of Counsel, is no excuse if the advice was given upon his misrepr tati of the 
circumstances of the case. 

The admission or proof that such defendant is an upright and honest man, incapable of 
making a false oath, is not inconsistent with the charge of malice. 

Malice may be inferred from the total want of probable cause. 
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Probable cause means reasonable ground of belief, supported by circumstances sufficiently 
strong to warrant a cautious man in that belief, that the acoused is guilty of the offense 
charged. 

The prosecutor may have been honest, and may have actually believed in the truth of the 
affidavit made by him, and yet be liable for damages, if he acted without reasonable 
eause. 


PPEAL from the Fifteenth Judicial District Court, parish of Pointe 
Coupée. Yoist, J. 


O. O. Provosty for Plaintiff and Appellee : 


In actions for malicious prosecution the burden of proof is on plaintiff to show both the want 
of probable cause and malice. 

Malice is presumed from the want of probable cause. Hennen Dig., p. 823, No. 6. 

Malice in law means an act done wrongfully and without reasonable and probable cause, and 
not, as in common parlance, an act dictated by angry feeling or vindictive motives. Jones 
vs. Nicholls, 3 Moore & Payne, 12. 

Probable cause is a reasonable ground of suspicion supported by circumstances sufficiently 
strong in themseives to warrant a cautious man in the belief that the person accused is 
guilty of the offense of which he is charged. Muns vs. Dupont, 3 Wash. C. C. R., 31. 

The advice of counsel is not probable cause, where the counsel was not consulted bona fide 
and all the facts were not submitted to him. Greenleaf, vol. 2, par. 459, Am. Lead. 
Cases, Hare and Wallace’s note, vol. 1, p. 223. 

In actions of libel, slander, and malicious prosecution proof of damage is not necessary to 
recover ; the actual pecuniary damages can rarely be proved and are never the sole rule of 
assessment. Sedgwick on Measure of Damages, p. 39; 25 An. 175; 27 An. 219; 29 An. 172, 


Spencer & White for Defendant and Appellant : 


First— Malice and want of probable cause are essential to recovery in a suit for a malicious 
prosecution—the rule is elementary. 

Second—The malice required ‘‘must be the result of bad feeling, joined with the knowledge 
of having no just cause of action.” 6 An. 373. 

Third—The admission in the record that the defendant “ is an upright and honest gentleman, 
and would not make a false oath for the purpose of persecuting any one,” necessarily 
excludes malice, and is, therefore, fatal to plaintiff's case. 

Fourth—The proof shows want of malice and fails to show want of probable cause. 

Fifth—The defendant acted under advice of counsel. 8 An. 12; 9 An, 219; 11 An. 289. 


The opinion of the Court was delivered by 

FEnnER, J. This is a suit for damages for a malicious prosecution. 

The following is a summarized statement of the facts. 

Lieux had made a contract to furnish necessary supplies to one 
Patin to raise a crop on land cultivated by the latter in 1878, and ad- 
vanced under said contract sixty-one dollars and forty-six cents, when, 
on his refusing to make further advances in the mode and to the extent 
desired by Patin, the latter applied to Mrs. E. L. Decoux, the wife of plain- 
tiff, who also kept a store, and made with her another contract for ad- 
vances under which he received further advances to the amount of 
about one hundred dollars. Mrs. Decoux was separate in property from 
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her husband, and the store was kept in her name and for he account, 
though managed by her husband as her agent. 

On the 10th of September, Lieux sued Patin before a justice of the 
peace and sequestered his crop of cotton, then in the field and un- 
gathered. The crop was seized and placed in charge of a keeper. 

Pending this seizure, Mrs. Decoux filed a petition, before the same 
justice of the peace, against Lieux, and obtained an injunction 1estrain- 
ing him and his agents from doing anything to prevent Patin from 
gathering his crop and from delivering it to her, Mrs. Decoux. 

After granting the injunction, the justice treated it as operating a 
dissolution of Lieux’s seizure, and issued his order releasing Patin’s 
crop, discharging the keeper, and restoring Patin to possession. 

Patin, thereupon, proceeded with the gathering of his crop, hauled 
a part of it publicly, and in the daytime, to a public gin in the neighbor- 
hood, where one bale was ginned and baled and delivered to the 
plaintiff, Decoux, as agent for his wife, who also publicly and in the 
daytime had it hauled to his wife’s store and deposited in the yard. 

There seems to have been not the slightest attempt at concealment 
about any of these proceedings. ‘the yard where plaintiff had the 
cotton deposited was the place where cotton received by the store was 
usually kept, and it was not hidden or made away with as might have 
been done. 

Lieux, in the meantime, took proceedings to have the injunction 
dissolved, which was done on the 4th of October after all the above 
transactions had taken place. 

Lieux swears that he was ignorant of the order of the justice of the 
peace releasing his seizure, discharging the keeper, and restoring Patin 
to possession. The keeper, however, testifies that he showed the order 
to Lieux when he received it. 

However this may be, after the dissolution of the injunction, Lieux, 
finding the bale of cotton in possession of plaintiff, without any inquiry 
of either plaintiff or of Patin or of anybody else, so far as the record 
shows, as to how it came there, went before a justice of the peace and 
made an affidavit, to the curious effect, that “one Aristide Patin did 
maliciously dispose of three bales of cotton while the cotton was under 
attachment, and that one of the bales was found in the possession of 
Valmont Decoux, the agent of E. Decoux; wherefore, affiant prays that 
said Patin and Decoux may be apprehended and held to answer this 
charge.” 

On this anomalous charge, a warrant issued, plaintiff was arrested 
and brought before the justice, who, as a matter of course, discharged 
him. 


Four days afterwards, Lieux, without any further inquiry shown 
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by the record, made another affidavit before the parish judge, distinctly 
and formally charging Patin with having stolen the cotton, and charging 
Decoux with the crime of receiving the cotton, knowing the same to be 
stolen, and again praying that they should be arrested and dealt with 
according to law. Plaintiff was again arrested, carried under arrest 
twelve miles to the court-house, where, without examination, he was 
released on giving bond to appear before the District Court. At the 
session of that court, the case was examined by the grand jury who 
returned “ not a true bill,” whereupon he was discharged by the court 
and his bond cancelled. 

We have scrutinized this record most critically without finding a 
scintilla of evidence tending, in any manner, to justify the proceedings 
of Lieux in this prosecution. 

The only pretense of excuse which he presents, is that he acted on 
the advice of counsel; but the testimony of his counsel shows that his 
advice was predicated upon a story related by Lieux, so completely at 
variance with the truth that he advised him to prosecute Decoux, not 
for receiving stolen goods but for larceny. He informed his counsel 
that “it was Valmont Decoux who had taken this cotton while under 
seizure. * * That the cotton had been stolen, taken away, and 
abstracted from the seizure in the night-time,” etc. Common sense in- 
dicates, what the law maintains, that the justification which a man de- 
rives, in legal proceedings, from acting on the advice of counsel, depends 
exclusively upon the correctness of the facts stated by him as the basis 
of his counsel’s opinion. 

In this case, the representations of defendant to his counsel were 
so utterly unfounded, that the advice predicated thereon is not entitled 
to any consideration whatever. 

It is manifest that, under the facts disclosed, Decoux had com- 
mitted no crime whatever. The cotton belonged to Patin. His free use 
of it was only restrained so long as it was in custody under Lieux’s 
seizure. When that seizure was released by order of the court which 
issued the writ, and the cotton was restored to his possession, Patin 
had the perfect right to control and dispose of the cotton, and Decoux 
had the right to receive it,in payment of a just debt, without com- 
mitting any crime. 

Lieux seems to have had no cause whatever for believing Decoux 
guilty of the crime with which he charged him, except the bare fact that 
he was in possession of the bale of cotton. The very publicity of that 

possession and the absence of concealment were badges of innocence, 
which should have put him on inquiry. The slightest inquiry would 
have developed the truth. The questioning of Decoux, of Patin, of the 
keeper whom he had left in charge of the cotton, of the constable or of 
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the justice of the peace, of any person who might be expected to know 
the facts, would inevitably have demonstrated the falsity of his sus- 
picions. 


It is difficult to conceive of a case more completely lacking in 
either actual or probable cause. His conduct was rash, reckless and 
unreasonable, evincing an utter absence of that caution and inquiry 
which a man should employ before making criminal charges against 
his neighbor. The reputation and liberty of the citizen are privileges too 
precious to be left at the mercy of such grossly inconsiderate proceed- 
ings as these. 


There is found in the record a singular admission, that the defend- 
ant “is an upright and honest gentleman, and would not make a false 
oath for the purpose of persecuting anyone.” 


From the connection in which this admission appears in the record, 
it was evidently made to avoid the taking of testimony on that point, 
and is entitled to operate as a complete and conclusive substitute for 
such testimony. We cannot agree, however, with the learned counsel of 
defendant, that this admission is inconsistent with the existence of that 
malice which is essential to recovery in a suit for malicious prosecu- 
tion. 

The prosecutor may have been honest and may have actually 
believed in the truth of the affidavit made by him, and yet be liable in 
damages. To exculpate him, his belief must not only be honest, but 
also reasonable. 


See 2 Greenleaf on Evidence, 3 455, quoted with approval and applied 
in the very case relied on by defendant’s counsel, Barton vs. Kavanagh, 
12 An. 332. We find the quotation made from the case in 6th An. to 
be taken from a dissenting opinion. 


If there be a total lack of probable cause, and absence of grounds 
for reasunable belief in the truth of the charge, the very fact that the 
prosecutor is able to believe it on insufficient and unreasonable assump- 
tions, would seem to be, in itself, rather evidence than rebuttal, of mal- 
ice, considering the proneness of man readily to believe ill of those 
whom he dislikes. 


There is not wanting in this case evidence showing that the relations 
of plaintiff and defendant had not been of an amiable character tending 
to support the presumption of malice resulting from the entire want of 
probable cause. 


It appears, also, from the statements of defendant’s own witnesses 
that, though honest, he was at times obstinate and unreasonable. 


Nothing is better settled in our own, as well as in general jurispru- 
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dence, than that malice may be inferred from total want of probable 
cause, and that probable cause means reasonable grounds of belief sup- 
ported by circumstances sufficiently strong to warrant a cautious man 
in the belief that the accused is guilty of the offense charged. 

4 An. 377; 12 An. 53, 332; 9 R. 387, 418; 9 An. 219; 6 An. 577; 15 
An, 421, 672 ; 29 An, 496; 4 Cush. 217, 238; 3 B. Mon. 4; 5 Bing. (N. C.) 
722. 

The uncharitable idiosyncrasies of individuals which enable them 
recklessly to give credence to base suspicions of their neighbor without 
inquiry and without reasonable grounds of belief, cannot protect them 
from responsibility for prosecutions thus wantonly instituted, 

We fully recognize the lawful right, and even duty, of the citizen to 
set on foot criminal proceedings when he has reasonable grounds for 
believing an offense has been committed, and algo the injustice and im- 
policy of mulcting him in damages merely because the prosecution fails, 
But equally sacred is the right of every citizen to be protected from the 
wanton and irreparable injury inflicted by criminal prosecutions for of- 
fenses of which he is innocent and of which there was no rational ground 
for believing him guilty. 

The crime of the fraudulent receiver of stolen goods and, in the 
agricultural districts, of stolen cotton especially, is one peculiarly odious 
and cowardly. To be publicly accused and brought before the criminal 
tribunals on such a charge must deeply wound and mortify an innocent 
man, and inflict an injury upon his character which an acquittal cannot 
wholly repair. 

This case presents all the elements of responsibility in damages in 
such cases, and we cannot think the verdict of the jury, in awarding 
only one hundred and fifty dollars, has done justice. 

That amount would scantily reimburse the plaintiff for the expense 
and trouble incurred in his just action for redress. 

We act within the limits of the strictest caution in increasing the 
judgment to five hundred dollars. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be amended so as to increase the amount thereof to five 
hundred dollars, and that, as thus amended, the same be affirmed, the 
costs of this appeal to be paid by defendant and appellee. 

Rehearing refused. 
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No. 82312. 
H. McKniaut vs. A. V. RaGan. 


The Courts have undoubtedly the right to inquire into, and pronounce upon the validity of 
the returns of election. 

As decided by this Court in the case of Duson vs. Thompson, 32 An., 861, irregularities in 
election returns do not per se vitiate the election ; and in default of such legal returns, ex- 
trinsic evidence should be resorted to, in order to ascertain and decree the real result of 
the election. 

The sworn officers charged by the law with the returns of election, are presumed to perform 
their duties with fidelity and honesty, and this presumption can only be overcome by 
positive evidence and nut by mere suspicion of fraud. 


PPEAL from the Twelfth Judicial District Court, parish of Grant. 
AA Barbin, J. 


R. J. Bowman for Plaintiff and Appellant: 


The dissolution of the plaintift’s injunction on the ground that one claiming to be an officer 
could not be enjoined from drawing the salary because salaries of officers could not be 
seized, is a legal absurdity, there being no analogy between the two. 

The refusal of the sheriff to permit the plaintiff and his attorney to see the commissioner's 
returns, his failure to file a copy in the clerk’s office, his refusal to permit any one within 
the bar to witness the tabulation made, the failure to enclose copies of the commissioner’s 
returns to the Secretary of State, the final disappearance and destru ction of all the tally- 
sheets, and the selection of the warm partisans of the defendant to make the tabulation, 
are conclusive evidence of concealment and secrecy. 

It is impossible to believe that violations of law—the withholding of the returns from the 
clerk’s office, from the Secretary of State, their immediate disappearance and destruction 
after the pretended tabulation was finished, and the ontrageous refusal to permit the de- 
fendant or any of his triends to see or examine the returns or witness the tabulation, ex- 
cept ata distance from which they could not see or hear, the low conversation of the 
tabulators—would not have been resorted to, if the returns would have shown that the 
defendant was elected, without exhibiting changes and alterations made upon them. 

The cause of this secrecy and concealment, and destruction of the returns, is fully explained 
in the testimony of the plaintiff, which proves that the plaintiff was elected by thirty-six 
majority. 

This testimony is uncontradicted, except by the negative testimony of the very parties who 
were engaged in this game of secrecy or concealment, and who studiously and carefully 
prevented others from seeing that which they did not see, and the casuistry of whose 
testimony bears the construction that the alterations and changes of the tally-sheets 
were so skillfully made, that they did not show, to a casual examination, and especially 
to the examination of those whose part of the contract was not to see. 

With all the insignia of fraud thrown over the defendant’s election by the plaintiff, the burden 
of proof was upon him to remove it, which, if untrue, he could have readily done by the 
hundreds of citizens who attended the election. 


A, Cazabat, W. L. Richardson, E. G. Hunter and J. G. White for De- 


fendant and Appellee: 


The ordinary rules of evidence apply as well to election contests as to other cases. The evi- 
dence must, therefore, be confined to the point in issue, and must be relevant. The 
burden of proof is always upon the contestant, or the party attacking the official returna 
or certificate. The presumption is that the officers of the law charged with the duty of as~ 
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certaining and declaring the result of an election, have discharged that duty honestly, 
faithfally and truthfully. McCrary, American Law of Elections, sections 306 and 440. 
The returns of a vote made in due form, and signed by the proper officers, is the best evidence 
_ as to the state of the vote. And the returns must stand as the true and correct result of 
that vote, until it has, under proper proceedings supported by relevant and legal testi- 
mony, been clearly and indisputably shown to be false or fraudulent. McCrary, sections 
436, 437 and 438. 

The best evidence of the true and correct state of a vote of a given parish, are the sworn 
official returns made in due form by the sheriff or local returning officer of that parish ; 
and the next best evidence of that vote is the ballots in the boxes, where the boxes are 
shown to have been kept in the custody of the proper officer, and no proof has been ad- 
duced showing them to have been tampered with. And the next best evidence of that 
vote, when neither official returns nor the ballots are in existence, is the parol testimony 
of the legal voters of the precinct, showing for whom they voted. But this last species 
of testimony is not competent when the ballots are in existence, and where there is no 
allegation and no proof that they have been tampered with. McCrary, section 439; Acts 
1877, No. 58, section 45, page 98. 

Parol testimony of third persons, or the commissioners of election themselves, where their 
returns are signed and sworn to without any protests, is not competent to vary, change 
or modify the result of the vote ascertained and tabulated by the sheriff or local returning 
officer of the parish, and where it is shown that his tabulation has been made up exactly 
from the said returns. 


The opinion of the Court was delivered by 
Levy, J. This is a contest for the office of parish judge of the par- 


ish of Grant, and for the second time is before this Court on appeal from 
judgment rendered on a verdict of jury in favor of defendant. On the 
first appeal the case was remanded to the court a qua for the reasons 
that the record did not contain the original tally sheets required to be 
deposited with the Secretary of State, which the contestant charged 
had been forged or altered, and no proof of their non-existence had 
been made, which was necessary in order to the admission of secondary 
evidence as to alteration or forgery. On the second trial in the lower 
court, it was proven that these sheets had not been received by the 
Secretary of State, and had not been deposited in that office and the 
loss or non-existence of them was established. There was a second ver- 
dict and judgment in favor of defendant, and plaintiff again appealed. 
There can be no discussion of the right of the courts to inquire into and 
pronounce on the validity of the returns of the election. 31 An. 289. 
Plaintiff alleges that at an election held in the parish of Grant, on 
November 5th, 1878, upon a fair count of the votes cast, he was fairly, 
legally and duly elected to the office of parish judge, receiving a ma- 
jority of thirty-five over his opponent, the defendant herein ; that not- 
withstanding this, and the votes at the various precincts in the parish 
having been announced by the different commissioners at the precincts 
as aggregating 463 votes for McKnight and 428 for Ragan, as appeared 
by the tally sheets, the same were changed and fraudulertly altered so 
as to give Ragan a majority, and the returns of the returning officer, 
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the sheriff of said parish, were fraudulent, and by change, alteration, 
substitution and manipulation of the true vote by the returning officer 
and certain confederates, Ragan was returned as elected, so as to cheat 
McKnight out of said office. Plaintiff prayed for judgment in his favor 
decreeing him to be entitled to said office, with all the emoluments and 
salary thereof. 

Defendant in his answer denied all the allegations in plaintiffs peti- 
tion, and averred that he, Ragan, had been duly elected to said office at 
said election; that he had been duly commissioned therefor, and was 
exercising the functions of said office. 

Sworn officers are presumed to perform the duties imposed upon 
them by law with fidelity and honesty, and this presumption can only be 
overcome by positive evidence, and not by suspicion or vague charges 
not directly sustained and conclusive as to fraud, dishonesty or derelic- 
tion of duty. 

In the case of Duson vs, Thompson, 42 An. 861, the principles on 
which this case must be decided are enunciated in the concurring opin- 
jon of Justice Levy, in which there was the concurrence of three other 
members of the Court. In many of its features, and indeed in the essen- 
tial one here involved, that case bore great similarity to the instant one, 
and the doctrines there ijaid down are applicable to this. We quote 
from the opinion as follows: “ While the law points out certain formal- 
ities to be observed as to the returns of the commissioners, a failure to 
comply with its directions does not, per se, vitiate the election, and if 
there are means by which the true vote can be ascertained, such 
means must be resorted to by the court before which the contest is pend- 
ing. ° ° * * If irregularity in the returns or errors of 
form therein cannot be explained by extrinsic evidence, and irregularity 
and error are fatal defects, which operate to vitiate the election, it would 
follow by logical reasoning, that when the returns are regular in form they 
will be conclusive, and being on their face correct, they cannot be at- 
tacked. ad ad _ e- = * * In this case the issues 
as to the regularity or irregularity of the returns being before the court, 
the allegations of fraud, error, etc., being also made and evidence on 
that score introduced, the court had the right and properly resorted 
to the means of determining the true vote cast at the Leonville 
poll by opening the ballot box and counting the ballots. To justify 
this, and to entitle the ballots to consideration as evidencing the true 
vote, it was necessary to prove that the box containing them had not 
been tampered with, that its contents were the same as when sealed and 
closed by the commissioners, and the requirements of law as to its cus- 
tody and preservation had been complied with. The ballots in this box 
were counted in court in the presence of the judge and thejury. This 
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count showed a different result from that set forth in either the state- 
ments or returns, or in the returns of the recorder. The question then 
was to be decided whether the recorder’s return (the sheriff being a 
candidate, the recorder was the proper returning officer), based upon these 
statements of the commissioners, was the true return of the votes cast at 
the poll, and did the ballot box contain the ballots as cast by the voters 
of that poll, and had it or not been tampered with. * * * The testi- 
mony shows that the box was in the custody of the proper officer and 
his deputies, and the presumption that officers perform their duty under 
the maxim “omnia presumuntur rite acta,” is fortified by their positive 
testimony that the box had not been tampered with, and that it was 
produced and opened in court, on the trial of the case, just as it was re- 
ceived by them from the commissioners. ie. 
not allow mere surmises and vague suspicions, unsupported by positive 
testimony or substantial facts, to outweigh the evidence which has con- 
vinced me.” 

The evidence in the record of this case fails to satisfy us that the bal- 
lot boxes were tampered with, and we can find no error in the verdict 
and judgment. 

The judgment appealed from is affirmed with costs. 








No. 8064. 


O. A. PrercE, Kenyon ASSIGNEE, vs. W. L. CUSHING ET AL. 


In the extension of time granted by this Court for filing the Transcript of appeal, days of 
public rest should be counted. 

An ‘agreement entered into before the return day, by which citation of appeal is waived and 
considered as served in due time, cannot be construed as a consent that the Transcript 
be filed after the legal delays, and a renunciation on the part of the appellee of the right 
to move the dismissal of the appeal on that ground, 


|. from the Sixth District Court, parish of Orleans. Rightor, 
J. 


Posey & Posey for Plaintiff and Appellee: 

First—The Court is not called upon to take better care of parties litigant than they choose 
to take of themselves. 7 An. 44. 

Second—Any defect or error, or irregularity in bringing up the appeal, if it appears that 
such error, irregularity or defect is imputable to appellant, will, on motion. cause its dis- 
missal. 15 An. 116; 22 An. 112; 29 An. 173. 

Third—A failure to file the transcript within the legal delays, especially when three exten- 
sions have been granted, presents greater reasons to dismiss an appeal than in cases 
where the record, though filed in time, is affected only with some defect, error or irregu- 
larity. Not to dismiss it, in such case, would virtually be giving a premium to negli- 
gence. C. P. 590, 594; 10 An, 147. 


26 
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Fourth—Every appellant stipulates to prosecute his appeal with diligence. It is one of the 
conditions on which the law allows it to him. If he neglects to do such acts as are neces- 
sary on his part to do or to have done, in order to file his appeal in time, he violates the 
condition of his appeal bond, and must abide the consequences. C. P, 579, 594, 588, 589; 
12 M. 505, 506. 

Fifth—The appellee may avail himself of the failure of appellant to file the transcript season- 
ably in one of three ways: he may proceed to the execution of his judgment, by obtain- 
ing the clerk’s certificate ; he may bring up the record and require the affirmance of the 
judgment ; and lastly, he may require the dismissal of the appeal. 7 M. 350; 3 An. 326. 

Sixth—After the expiration of the delay given by law, or of that given by the court, the 
right of appellee to move to dismiss on the ground of abandonment is not aftected by the 
filing of the transcript by the appellant before the motion to dismiss. The transcript 
being before the court, is sufficient under Art. 590 C. P. Palfrey vs. Winter, 8 L. 206. The 
appellee in such case is not bound to answer to the appeal. Id., 10 An. 76. 

Seventh—When the appellant does not file the record within the time allowed by the law, 
nor within the further time granted by the court, and makes no effort to obtain a further 
extension, he must be held to have abandoned the appeal within the spirit of the 594th 
Art. C. P., and should not be allowed to renew it. 10 An. 234; 3 An. 226, 189; 6 R. 79;7 
La. 177; Ducournau vs. Levistones, 3 An. 245; same case, 3 An. 30; id. 279;3L 251; 
Dwight vs. McMiilen, 4 An. 350; Redman vs. Mann, 23 An. 378, and 24 An. 149. 

Eighth—The intention of a party to waive a substantial right is not presumed; it must 
clearly appear So, where an agreement is so worded as to evidently show an intention, 
on the part of one of the signers; to guard against the waiver of such right, the maxim 
consensus tollit errorem does not apply. 12 La. 571; 7 La. 16; 4 La. 67. 

Ninth—The reduction of previous verbal agreements to writing, or a written acknowledg- 
ment thereof, is a sufficient proof of such verbal agreement when offered in evidence for 
that purpose, without regard to whether such written proof was made at the time of the 
verbal agreement or afterwards; and it appears from the evidence in this case that cita- 
tion was effectually waived by the appellee previous to the expiration of appellant’s 
delay to file the transcript. 


H. H. Bryan for Defendants and Appellants: 


First—A motion to dismiss comes too late after an agreement, to waive citation of appeal. 1 
N. S. 133. 

Second—That where a devolutive appeal is taken and the transcript is not filed in time, 
through no fault of appellant, the appeal will not be dismissed. 15 An. 692. 

Third—That in counting the delay given by the court, ‘“‘days of public rest" cannot be in- 
cluded, and that this transcript was filed in time. 

Fourth—That the agreement made herein, waives all questions as to the manner and time 
of filing the transcript. 15 An. 692; 1 N. S, 133. 

Fitth—That this appeal being only a devolutive one, and this cause having been at issue for 
nearly ten years, no damage can happen to appellee by a maintenance of the appeal, and 
a dismissal would only compel appellant again to appeal. 


R. H. Marr on the same side: 

First—No appeal shall be dismissed on account of any defect, or error, or irregularity, etc., 
whenever it shall not appear that such defect. etc., is imputable to appellant. Act 1839, 
p. 170, Sec. 19; R. C. P. 898; 15 An. 116; 22 An. 112; 29 An. 763; 31 An, 504; ib. 595. 

Second—In a doubtful case the appellant will have the benefit of the doubt; and the appeal 
will not be dismissed where it does not clearly appear that the law, construed liberally 
in favor of appellant, requires the dismissal.. Authorities cited above ; 11 La. 382; 1 An. 
417; 2 An. 390; 4 An. 534. 

Third—The failure of appellant to bring up the record creates the presumption of aban- 
denment only where the appellee, on producing the record, causes the appeal to be 
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rejected, or where he obtains the certificate ot the clerk of the appellate court, and pro- 
ceeds on the judgment as if no such appeal had been demanded. R. C. P. 594, 595. 

Fourth—Agreements of counsel, on which the court is to act, must be in writing and filed. 
Par. 3, Rule xi., Supreme Court, 

Fifth—The acceptance or waiver of service of citation of appeal must appear of record, or 
be established by the written acknowledgment of the party. 6 La., 117. 

Sixth—A motion to dismiss an appeal for want of timely filing of the transcript cannot be 
maintained where, after the expiration of the legal delay, the appellee has accepted or 
waived service. 1 N. S. 136. 


—__— e 


On Morton To Dismiss. 


The opinion of the Court was delivered by 

Topp, J. The return day of the appeal in this case was the first 
Monday of November, 1880. The transcript was not filed on that day. 
Before the expiration of the time the appellant obtained an extension of 
thirty days to file the transcript. At the expiration of the time thus ex- 
tended, fifteen days more were granted within which to perfect the 
appeal, which were, also, suffered to elapse without filing the record. 
And still a delay of fifteen days more was obtained ; and after the ex- 
piration of this last delay, to wit: on the 12th January, 1881, the tran- 
script was filed. 

The appellee moves to dismiss the appeal on the ground that the 
transcript was not filed within the delay granted. 

The law is clear that, if the transcript is not filed on the return day, 
or within the days of grace thereafter, or, in case of an extension, with- 
in the further delay granted, the appeal must be dismissed. C. P. 
587, 589, 590, 884, 885; 14 La. 203; 7 La. 176; 3 An. 245; 4 An. 30, 279; 
5 An. 42, 716, 744; 6 An. 294; 9 An. 65, 538; 14 An. 29. 

The case must come under the operation of this well-established 
rule, unless there be something in the acts or agreements of the parties 
that will save it therefrom. 

The appellant opposes two grounds to the dismissal of the appeal : 

1. That days of “ public rest” must be excluded in counting the 
delays granted by the Court. 

2. That there was a written agreement in the transcript, the effect 
of which was to waive all objections that might otherwise be urged 
as to the time and manner of filing the transcript. 

First—The appeal was taken on the 3l1st of July, 1880, returnable 
on the first Monday of November of same year. Delays, amounting in 
all to sixty days, were granted beyond the return day, for filing the 
record of appeal. These delays expired on or about the 1st of January, 
1881, and the transcript was not filed, as shown, until the 12th of that 
month. There is nothing in the law authorizing the granting of an ex- 
tension or extensions of time for bringing up a record of appeal, that 
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expressly or by implication requires the exclusion of days of public 
rest in computing the time of such delays, and the counsel have referred 
us to no authority in support of their motion on this point, and we see 
no force in it. The general rule in this particular is, that in the legal 
delays fixed or allowed by law all days are to be counted, unless by the 
terms of the law days of public rest are excluded, either expressly or 
by implication. 

Second—The agreement relied on as showing a waiver as to time of 
filing the record, is in the transcript, and was filed on the 10th of Janu- 
ary, 1881, and is to the effect that only certain parts of record which had 
been offered in evidence, need be copied into the transcript, and that 
a printed pamphlet offered should go up in the original and form part 
of the record ; and then follows the following language: “It is further 
agreed, that service of copy of petition of appeal and citation thereof, 
on Daniel Kenyon, assignee, and appellee, is waived nunc pro tunc, and 
considered as though said service had been duly made, an agreement 
to that effect having been heretofore made.” This agreement is signed 
by the attorneys of both parties, and bears no date other than the date 
of its filing. 

The question presented is, whether this agreement had the effect to 
debar the appellee from moving to dismiss the appeal on the second 
ground of his motion that the transcript was filed too late ? 

Admitting that the record was filed too late, after the expiration of 
the delays granted, and the appeal for this reason was subject to dis- 
missal, and that under the law the right of the appellee was clear to 
move for its dismissal, a renunciation of such right cannot be inferred, 
unless it results irresistibly from the terms of the agreement. 

-We do not consider this agreement as having such an effect, or as 
evidencing such a waiver or renunciation. It was evidently intended to 
give the appellant the benefit of a prior agreement that had been made 
between the parties, and to which it refers. This is manifest from the 
words nunc pro tunc, and the express reference to an agreement “ here- 
tofore made.” By that prior agreement, citation on the appellee had 
been waived, and certain documents offered in the lower court omitted 
from the transcript, and the original of another one offered, brought up 
with the record, to save expense and for the convenience of the parties. 

The stipulation in the agreement that service of the petition of ap- 
peal and citation thereof shall “be considered as though the same had 
been duly made, an agreement to that effect having heretofore been 
made,” shows that such agreement was entered into before the expira- 
tion of the time when such service could be duly made on the appellee, 
that is, before the orginal return day as fixed by the order of appeal. 
And this construction of its meaning is confirmed by the fact that no 
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citation of appeal ever issued and no service was ever made on the 
appellee. 


The matter reduces itself to this: That at the time the appeal was 
taken there was an understanding or agreement between the parties 
by which certain records were omitted from the transcript, an original 
printed document sent up with it, service of the petition of appeal ac- 
cepted and waived. In confirmation of such agreement, a writing was 
subsequently signed and filed nunc pro tunc to stand in lieu of the orig- 
inal agreement and be evidence of the same. Its legal effect was no 
more, no less, than the actual service of the petition and citation of ap- 
peal at the date of the original agreement, or in due time. 


It is urged, and authorities are cited to show, that this Court can 
take no notice of a verbal agreement alleged by counsel for either party, 
where they differ with respect to such agreement. These authorities 
are notin point. Weare giving no effect toa mere verbal agreement, 
but are alone considering the written statement or declaration of the 
parties furnishing evidence, and indisputable evidence, of such agreement. 
We look on the agreement as supplying the written proof that service 
was dispensed with, and as such, we cannot regard it as a consent to the 


filing of the transcript, after the delays had expired, within which the 
law required it to be filed. 


In the case of Murphy vs. Bezont, 7 La. 16, the appeal was made 
returnable at the January term, when, under the law, it should have 
been made returnable in November previous. The transcript was filed 
on the 7th January. The appellee agreed in writing with appellant’s 
counsel that the case be postponed till the March term following, and 
this agreement was endorsed on the transcript. The appellee moved to 
dismiss the appeal. The appellant contended that this agreement was 
a consent to the irregularity mentioned and a waiver of any right to 
move for a dismissal of the appeal on account of it. The Court held 
otherwise, and the appeal was dismissed. 


The appellant’s counsel urges with much earnestness the difficulties 
attending the bringing up the appeal in this case on account of the vol- 
uminous record offered in evidence, and a printed volume, and that the 
delay grew out of the desire to save costs, and inconvenience to the 
Court by dispensing with the copying of the same, and the time con- 
sumed before the written consent of the appellee’s counsel to the ar- 
rangement could be obtained. This cannot justify the filing of the 
record beyond the delays and extensions prescribed therefor. There 
was a special remedy provided by law for cases of appeals attended 
with such difficulties, of which the appellant twice or thrice availed him- 
self, and could have done so again by the proper application. 
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Art. 883 C. P. provides : 

“Tf the appellant has not filed in the Supreme Court on the day 
appointed by the inferior judge the record from the court below, and 
was prevented from doing so by any event not under his control, he 
may apply to the Court ° ° ° - ad * and may de- 
mand a further time to bring it up, which may be granted by the Court, 
if the event causing the delays be proved to its satisfaction.” 


We are referred to the cases of Veech vs. Grayson, 1 N.S. 133, and 
Massey vs. Helme, 15 An. 692, as authority for maintaining the appeal 
and opposed to its dismissal. ° 


In the first case cited, after the return day had passed, there was a 
written acceptance of the petition of appeal and of citation which the 
Court construed into a consent to the filing of the transcript after the 
return day and a waiver of such irregularity. We have shown that the 
agreement in the present case was made before the return day, though 
the written evidence of it was supplied after its expiration. 


In the other case (15 An. 692) the Court stated that the appellant 
was not in fault for the delay, for what reasons it does not fully appear, 
and a further delay was allowed for bringing up the transcript, though 
no application was made therefor till after the return day. We infer 
this, though it does not distinctly appear from the body of the decision. 
If such was the ruling, it was in plain and direct conflict with the pro- 
visions of the law, and we do not regard it as authority. 

The motion to dismiss must prevail. 

The appeal is, therefore, dismissed at the appellants’ cost. 








No. 8210. 
Harris JaFFa vs. M. O. Myers anp HvusBAND. 


A married woman may legally bind her paraphernal property for the purpose of liberating her 
husband from jail, and when she has done so in contracting with third persons in good 
faith, she is not allowed to deny her obligation on the groand of the marital influence 
and coercion. 

Such a defense is a fraud for the perpetration of which the law will not lend her the aid and 
relief which it extends to married women against the abuse of the marital power. 

A vendor, who has agreed with the vendee that the latter would assume the payment of cer- 
tain obligations as part of the price of sale, is not allowed to plead the nullity of those 
obligations in a petitory action brought by said vendee, in which he claims title to the 
property sold. 


PPEAL from the Eleventh Judicial District Court, parish of Natchi- 
ri. toches. Pierson, J. 
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Wm. H. Jack, D. C. Scarborough and J. F. Pierson for Plaintiff and 
Appellee : 


The wife has the right, with the authorization of her husband, then confined in jail under 
criminal charges, to alienate her paraphernal property to pay or discharge attorneys’ 
fees, employed by her to defend him. 

Where a married woman, in such a case, by her own voluntary representations, induces such 
attorneys to assume certain mortgages existing on the property, as good and valid obliga- 
tions, and as a part of the price of the property accepted by them in discharge of their 
fees, she will be estopped thereafter in a controversy with their vendees trom urging the 
invalidity of such mortgages. 

Where a married woman employs fraudulent means to obtain a loan of money, she is after- 
ward precluded from pleading against the mortgagee or subsequent holder the general 
incapacity resulting from coverture. By such act she forfeits the benefit of the legal 
presumption that her contract inured te the advantage of her husband. 


L. B. Watkins for Defendants and Appellants : 


First—This is an ordinary petitory action for the recovery of two improved lots in the city 
of Natchitoches, La., and to which defendants allege that Mrs. Myers has never given 
up the legal title. The suit was accompanied with a sequestration, and the property 
bonded into possession by plaintiffs. 

Second—The consideration named in the authentic title from Mrs. Myers to Pierson and 
Scarborough, dated June 3d, 1878, was $800 for their services as attorneys at law, to be 
rendered in defending her husband, then in jail; and their assumption of the Raford 
Blunt and Jaffa mortgages, of $400 each, and the assumption of a claim of Jaffa for taxes 
alleged to have been paid by him on the property. 

Third—On the same day, and before the same officer, Pierson and Scarborough executed a 
like title to the plaintiff, for the same consideration, except that the vendors simply re- 
leased him, Jaffa, from liability as to his mortgage, and claim for taxes paid, that no 
actual value passed in either sale ; that the mortgages wers never discharged or cancelled, 
nor was the tax claim settled ; that a revocation of the title would reinstate these claims 
against the property in Mrs. Myers’ hands. John Chaffe & Bro. vs. Morgan, 30 An. 1307. 

Fourth—The Jaffa mortgage was not authorized by the judge, under C. C. 127 et seq.; it was 
not for a consideration which inured to Mrs. Myers’ benefit, or that of her separate prop- 
erty; that the burden of proof was on the p.aintiff, and the valid consideration of the 
note secured was not supported by a preponderance of evidence. 

Fifth—The Blunt mortgage is afflicted with a like infirmity, though the burden of proof was 
on Mrs. Myers. This she accepted and offered evidence under the allegations of her 
answer, that she had not given up the legal title, and that the sale was made under 
duress and mistaken advice as to the law and without one dollar of consideration, and 
which evidence was by the court improperly rejected because the judge's certificate was 
not assailed. Barth vs. Kasa, 30 An. 940 et seq. 

Sixth—That these two mortgages, if valid, formed no part of the cause or active considera- 
tion of the contract of saleot June 34d, 1878, as they existed antecedent to the sale, and 
remained in statu quo after the sale, without any payment being made. Likewise of the 
claim of Jaffa for taxes paid. That neither of the vendees parted with any money. 
Even the two attorneys rendered Mr. Myers future services only, 

Seventh—The fee of the attorneys was a debt of the husband, and any promise of Mrs. 
Myers to pay it could not legally bind her, being in violation of a prohibitory law. C.C. 
12, 2398 ; 30 An. 291; 24 An. 142; 7 N. S. 64; 10 La. 146; 4 R. 508; 2 An. 579; 5 An. 595; 1 
An. 428; 7 An. 293; 12 An. 725; 14 An. 700; 21 An. 525. 

Eighth—Although it is the duty of the wife, all of whose property is paraphernal, to beara 
portion of the marriage charges, yet this cannot exceed ‘‘ one-half of her income.” C.C. 
2389, 2395, 2345; 30 An. 552. These charges must be taken out of her earnings. 
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The wife cannot even be authorized by the judge to execute a mortgage upon her parapher- 
nal property for such a consideration. C. C. 127 et seq. 

Ninth—That the claim for $325 taxes paid antecedent to the sale was not supported by suffi- 
cient evidence as to the greater part, and that the valid part formed no part of the active 
consideration of the sale. That same was in no part paid by either vendee. 

That the taxes and repairs since the date of sale form no part of its consideration. 

Tenth—There is a wide distinction between the rules of law applicable to the alienation of 
dotal and paraphernal property of the wife. 

The following are applicable to dotal property: C. . 2337, 2347, 2349, 2354, 1357, 2361, 2363, 
Those applicable to the paraphernal property of the wife are the following: 2383, 2384, 
2387, 2389, 2390, 2395, 2397, 2398; 30 An. 291; 16 An. 310. 

Eleventh—That in case paraphernal property may be alienated to satisfy attorney’s fees in- 
curred in the husband’s defense, under the authority of C. C. 2361, and 16 An. 166; that 
authority must be strictly pursued—the authorization of the judge and not that of the 
husband must be obtained—the sale must be made at public auction, after three pub- 
lished advertisements, and not by private contract, or conventional agreement—the 
decision of the judge as to the necessity for a sale must be obtained ; that of the husband 
will not suftice. 


The opinion of the Court was delivered by 

Pocuf, J. On the third of June, 1878, while H.C. Myers was in- 
carceruted in the parish jail of Natchitoches, under several charges for 
felonious offenses, his wife, the defendant in this case, duly separated in 
property from him, retained the services of J. F. Pierson and DP. C. 
S:arborough, attorneys at law, to attend to and manage the defense of 
her husband, and agreed to pay their fees at the stipulated sum of 
eight hundred dollars. 

In payment of said sum, and on further consideration of their 
assuming two mortgage debts which she owed, she sold two lots of 
ground, her paraphernal property, situated in the city of Natchitoches, to 
the attorneys thus retained by her, and in the sale she reserved the 
right of redemption of the property sold until the 1st of March, 1879, 
on her reimbursing to her vendees the various sums of money stipu- 
lated as the purchase price. 

On the same day her vendees sold the same property to Harris 
Jaffa, the plaintiff in this case, who institutes the petitory action for the 
recovery of the property, which he alleges to be in the unlawful posses- 
sion of the defendant. 

She urges in defense that she signed the sale under marital coercion 
and influence, and for no consideration to herself; and she prosecutes 
this appeal from an adverse judgment. 

In their brief counsel limit the issue to the question of the validity 
of the wife’s contract for the payment of counsel fees for the defense of 
her husband. Her counsel admit that the professional services were ren- 
dered and resulted in the discharge of the husband; that the sum stipu- 
lated as their fee was reasonable, and that no illegal or fraudulent means 
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were used or resorted to by the attorneys for the purpose of inducing 
the defendant to retain and compensate them as shown by the record. 

But they take the ground that these services enured to the benefit 
of the husband, making him the real debtor of Scarborough and Pierson, 
and that the sale by the wife of her paraphernal property in payment, 
and for the consideration of the debt of her husband, which she thus 
assumed, was made in contravention of a prohibitory law, and is, there- 
fore, null and void. 

After a careful perusal of the evidence, although it is somewhat con- 
flicting, we are satisfied that the services of Pierson and Scarborough 
were retained by the defendant for the purpose of liberating her hus- 
band from jail, and that the fees thus earned by these attorneys formed 
@ personal debt of the wife, which she had full power under our laws 
to contract, in discharge of a duty imposed on her by the law which 
provides that “the husband and wife owe to each other mutually, 
fidelity, support and assistance.” C.C. Art. 119. 

Recognizing the duties thus imposed on the spouses as sacred and 
of paramount importance, our Code provides for the sale, by judicial 
authority and proceedings, of the wife’s dotal immovables, for the pur- 
pose of liberating her husband from jail. C. C. Art. 2361. 

And the wife is further empowered to alienate her immovable 
effects, of whatever nature they may be, in cases where the alienation of 
the dotal immovable is permitted. C. C. Art. 2397. 

The defendant in this case, far from being prohibited from contract- 
ing as she did, was fully empowered by a solemn duty, and by the highest 
legal authority, to alienate her paraphernal property for the purpose 
of liberating her husband from jail, and of having him acquitted from 
charges of heinous offenses. 

The power of a married woman to contract a debt under similar 
circumstances was interpreted, and fully recognized by this Court in 
the case of Nettles vs. Sheriff, 16 An. 339, where the wife was held 
bound for the payment of a note which she had executed in favor of 
attorneys at law for the purpose of defending her husband who was 
then confined in jail on a charge of manslaughter. 

The sum of eight hundred dollars, which the defendant owed to 
Pierson and Scarborough, the attorneys who had defended and liberated 
her husband, was, therefore, a legal and valid consideration for her sale 
to them of her paraphernal property. The title which plaintiff acquired 
by his purchase from her vendees is, therefore, legal and binding on the 
defendant. 

On trial, she attempted to show by parol testimony the nullity of 
the two mortgage debts which her vendees had assumed as part of the 
purchase price of the property which she transferred to them. 
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But this investigation was entirely foreign and irrelevant to the 
issue presented by the pleadings, which was one purely of title between 
herself and the plaintiff in his petitory action. 

Having induced her vendees to assume, as part of the purchase 
price of her property, obligations of hers which she then recognized as 
legal and binding, she cannot be allowed to set up the nullity of such 
obligations, in order to defeat the titles of her vendees, which she is 
bound to warrant. 

The legality or illegality of these contracts may be tested by her in 
some other proceeding, but not in this case, nor under the issues herein 
presented. 

Having secured the services of these attorneys by means of the 
contract which she now seeks to annul, and having reaped the full 
benefit of their talent, their labors and their zeal,in the defense and 
vindication of her husband, for whom she professes in her testimony so 
much fondness, attachment and devotion, and in whose innocence she 
had such an abiding faith, she cannot now be tolerated in her ungrateful 
attempt to defraud them of their well-earned reward by claiming that 
she had ensnared them in the purchase of property to which, as she 
now contends, they have acquired no title by reason of her alleged mis- 
representations. ‘“ The law protects the weakness of women, not their 
dishonesty.” See case of Henry vs. Gauthreaux, 32 An. 1103, and au- 
thorities therein quoted. 

The whole system of our civil law abounds with exceptional and 
wise provisions for the protection of married women, and is intended 
to shield them from abuse and oppression, and from the misconduct of 
their husbands; but it does not lend itself to any scheme under which 
married women may seek to defraud innocent parties and bona fide 
creditors. 

The judgment of the lower court administered substantial justice 
between the parties, and is, therefore, affirmed with costs. 








No. 8019. 


Prerre VERGES vs. F£i1x GonzaLrs, SHERIFF, ET AL. 


On THE MorTron To Dismiss. 


A party, who pays the amount of a judgment against him, by compulsion and under protest, 
cannot be considered as acquiescing in the judgment and be thereby deprived of his 
right of appeal. Decision in 29th An. 762, affirmed. 

The surety on an injunction bond, though constructively in court, should be notified of the 
judgment rendered against him, if he filed no answer or actual appearance, and, in de- 
fault of such notice, he is always in time for a suspensive appeal. 
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The same surety inasmuch as the case was tried without his appearance and virtually ez 
parte, as to him, is entitled to the maintenance of his appeal even if the Transcript is 
defective by the fault of the plaintiff in the case, the other appellant. 

The failure of an appellant to perfect his suspensive appeal by giving bond within the legal 
delay, does not deprive him of his right to a devolutive appeal within the year. 

In the absence of written evidence in the record, and the assignment of errors being insuffi- 
cient, the neglect of the appellant to have asked for, and obtained a statement of facts, 
will cause the dismissal of the appeal. 

Ina suit by injunction, there being a reconventional demand by the defendant, and the merits 
of the case being properly put at issue by the pleadings, the defendant, in obtaining the 
dissolution of the injunction, on the trial in the absence of the plaintiff, is entitled, not 
merely to ajudgment of nonsuit, but to one that should be conclusive between the parties, 
and if not appealed from, should constitute res judicata, 


On THE MERITS. 


It is only in suits by injunction restrainig the execution of a money judgment, that the de- 
fendant can obtain in the same decree the dissolution of the injunction and damages. 

The prayer for general relief would in no case warrant a judgment for damages against the 
surety on the bond, when none are asked against him. 


PPEAL from the Twenty-Fourth Judicial District Court, parish of 
St. Bernard. Livaudais, J. 


John S. Tully and Sambola & Ducros for Defendants and Appellees: 


On THE Motion To Dismiss. 

First—If the testimony taken on the trial of the case in the lower court has not been reduced 
to writing, and the record contains no bill of exceptions, or statement of facts, or special 
verdict, or if the assignment of errors filed in the appellate court is without foundation, 
the appeal should be dismissed. 

Second—When the transcript of appeal does not show a written note of the evidence re- 
ceived on the trial below, the presumption, then, is that the court which rendered the 
judgment did so on proper and sufficient evidence. 

Third—Should the record be incomplete by reason of the omission of any proceeding had, or 
of any document offered in evidence in the inferior tribunal, and no effort be made by the 
appellant to supply the omission, the appeal cannot be maintained. 

Fourth—A party, who has failed to press his application for a new trial in the court a qua, is 
guilty of laches, and cannot be relieved by the Supreme Court from the consequences of 
his own remissness and indifference. 

Fifth—A court of appeals never does interfere with or control the discretionary power of an 
inferior one in matters of new trials, except in very clear cases. 


ON THE APPLICATION FOR REHEARING. 

First—No other errors of law appearing on the face of the record can be noticed by the ap- 
pellate court than those especially embraced in the assignment of errors, and any not 80 
assigned is presumed to be waived. C. P. 897; Minor (Alabama) 11; 7 Pickering (Mass.) 
145; 15 Conn. 83; 5 B. Munroe (Kentucky) 340; 6 Dana (Kentucky) 242; 3 Howard (Miss.) 
77; 9 Porter (Alabama) 186. 

Second—When a judgment appealed trom by the surety on an injunction bond is not shown 
to be unjust on its merits, and the appeal of the principal on the bond is dismissed, the 
judgment of the lower court thus final as to the latter will become thereby res judicata 
as to the former to all intents and purposes, and the judgment rendered below against 
the surety should then be affirmed as to him, as a proper course to end a fruitless litiga- 
tion. 2 N.S. 537; 19 L. 396; 3 An. 589; 10 An. 262, 535; 31 An. 248. 
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Third—A person, not a party to the suit or judgment, against whom no judgment is asked 
and who is, however, condemned thereby, can appeal as to any matter personal to him- 
self only to the court who has appellate jurisdiction over the amount to which he may 
be injured by said judgment, without regard to the amount or value involved as regards 
his co-appellant. 4 R. 319; 28 An. 324. 


Branch K. Miller for the Surety, Appellant: 


On THE Motion To Dismiss. 

First—Where property is about to be sold under a fi. fa. illegally issued, pending a suspen- 
sive appeal, and the defendant in execution pays the amount of the writ to preveat the 
illegality, there is no voluntary execution of or acquiescence in the judgment. 29 An. 762. 

Second—The party cast is entitled to notice of judgment, except where he has been cited 
personally and filed an answer, or where he has appeared and filed an answer. 3 La. 258; 
9 M. 517. 

Third—On a motion to dismiss on the ground of acquiescence in the judgment appealed from, 
the appellant has the right to the remanding of the case to try that issue if the record 
does not show that there has been no acquiescence. 28 An. 272; 29 An. 546; 3 An. 150; 
23 An. 37; 10 An. 574. 

Fourth—The surety in injunction is not in court on the trial of the injunction, unless there 
is a reconventional demand in damages against him, and when neither the record nor the 
minutes furnish any clue that testimony was taken in the lower court, he is not required 
to call for a statement of facts. 

Fifth—No judgment can be rendered against the surety in injunction at the same time with 
the principal, unless there is a prayer for judgment against the surety. 


ON THE MERITS. 

First—In injunction cases enjoining the execution of a money judgment, no judgment can be 
rendered against surety at the same time with the principal, unless there is a prayer for 
judgment against the surety. 

Second— Where, without the fault of the appellant, the facts necessary to decide the case are 
not before the court, the case will be remanded for a new trial. C. P. 906; 23 An. 28; 18 
An. 278, 455, 560; 20 An. 505, 155 and 63. 

The prayer for general relief is available only to explain vague allegations, or to authorize 
ordinary decrees justified by the pleadings and evidence; but not to authorize the appli- 
cation of the unusual, extraordinary and highly penal provisions of the Act of March 25, 
1831. 9 An. 540; 11 An. 69. 


Albert Voorhies for Plaintiff and Appellant: 


First—The merits of an assignment of errors are prematurely passed upon, if examined in a 
motion te dismiss. 

Second—This case should be remanded and not dismissed as appellees were themselves 
clearly at fault in not filing their documentary evidence. 


On THE MorTIon To Dismiss. 


The opinion of the Court was delivered by 

Levy, J. Appellee moves to dismiss this appeal, as to the appellant, 
J. M. Cientat, on the ground that he has acquiesced in the judgment 
appealed from and applied for his suspensive appeal after legal delays 
had elapsed. He also filed a supplemental motion to dismiss on the 
following grounds: Ist. That the certificate of the clerk of the lower court 
is incorrect and untrue, in that the testimony of certain witnesses was 
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heard by the court a qua on the trial of this case, although the same 
was not taken down in writing, and that no mention is made thereof 
either in the body of said transcript or in said certificate. 2d. That the 
record of appeal is incomplete, inasmuch as it contains no minute entry 
of the trial of the case below, and no note of evidence taken on the trial, 
either of the case or of the rule for a newtrial, nor does it contain cer- 
tain receipts which were offered by mover on the trial of the case on its 
merits. 3d. That evidence was actually offered on the trial of the rule 
for new trial and acted upon by the court, which is not contained in the 
transcript. 4th. That appellant failed to prosecute his application for 
a new trial in the court below, and cannot in this Court be relieved 
from the consequences of his own laches. 5th. That appellant’s case is 
not one which would justify this Court in interfering with or controlling 
the discretionary power or right of the lower court in matters of new 
trial. 6th. That Verges, one of the appellants, had first applied for and 
obtained an order for a suspensive appeal, which he did take up but 
failed to prosecute, and he is thereby debarred from the right of apply- 
ing for and prosecuting a devolutive appeal. 

As to the first ground, that of acquiescence, the record shows that 
the payment of the amount for which a fieri facias had been issued and 
his property seized thereunder and about to be sold, by the appellant 
Cientat, was not such voluntary execution of the judgment as would con- 
stitute acquiescence therein. He paid the amount under the advice of 
counsel, on the very eve of the sale of his property by the sheriff, with 
a protest, and with the declaration, acknowledged in the sheriff’s receipt, 
that it “ was made under compulsion of an impending sale” of his prop- 
erty, to satisfy the ji. fa. igsued under the judgment herein appealed, 
which sale was about to take place. Said receipt also contains the 
statement by the sheriff, to whom the payment was made, that, Cientat 
“ protests against the payment, and makes it only to avoid the sale and 
sacrifice of the property seized and advertised as aforesaid,” and spe- 
cially “insists that the execution under which said payment is made is 
wrongful and illegal by reason of his having taken a suspensive appeal 
from the judgment in this case,which is not yet determined in the Supreme 
Court,” and that “ he insists upon his right of appeal aforesaid, and in 
no sense acquiesces in or voluntarily executes said judgment.” The case 
of Johnson vs. Clark & Meader, 29 An. 762, in which the facts are quite 
similar to those in this case, and where a motion to dismiss the appeal 
was made, the Court passed on the very question raised herein, and the 
reasons there given seem to us to be decisive, and the doctrine then 
held must be applied to this case. The Court said: “The defendants 
did not voluntarily execute the judgment of the lower court. They dis- 
regarded the sheriff's first notice, requiring the payment of the fieri fa- 
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cias, whereupon, he informed them that, if payment was not made by a 
given hour, he should seize, advertise for sale, and sell their stock in 
trade, and to that end, the officer proceeded to prepare, in form, his 
notices of seizure. To avert this, the defendants paid, and took im- 
mediate legal proceedings to stay the fund in the sheriff’s hands. The 
consequences of a seizure of their stock and its advertisement for sale 
would have been far-reaching and most injurioustothem. Their payment, 
to avert such consequences, cannot be held in any other light than com- 
pulsory. The act should be unequivocal to authorize a presumption of 
the abandonment of so important a right. Leggett vs. Peet, 1 La. 296; 
Yale vs. Howard, 24 An. 458.” The ground that Cientat applied for his 
suspensive appeal after legal delays had elapsed cannot prevail in this 
case. Although for the purposes of rendering him liable on the injunc- 
tion bond, as surety, he was constructively before the court, yet this con- 
structive appearance should not operate to debar him of his right of 
appeal and take him out of the rule established by the Code of Practice. 
Arts. 575 and 624. The defendant thus constructively before the court 
as surety, not having answered, having made no actual appearance in 
the case, was entitled to notification of the judgment rendered against 
him. No such notice appears to have been given, and we think his ap- 


peal was taken in time. As to the validity of the judgment against the 
surety, we are not called upon to decide in this motion, nor shall we en- 
ter into a discussion as to the surety being even constructively before 
the court in a case where the injunction does not enjoin a monied judg- 


ment. 

As to Cientat, he cannot be held responsible for the deficiencies of 
the transcript, when the minutes of the lower court failed to show that 
certain testimony was taken and certain documents filed by the plain- 
tiff. He took the case as the record of the court showed it, and the 
failure of the plaintiff to file the documents and of the court and thé 
parties to the suit to have the testimony taken down in writing, should 
not be visited upon him or imputed to him as a fault, and that, especially, 
when the case was tried in his absence, and virtually ex parte as to him. 
The motion to dismiss cannot, therefore, be sustained as to Cientat. 

As to Verges: The failure to perfect his suspensive appeal and its 
abandonment by not giving bond within the delay fixed by law, did not 
prevent him from availing himself of the right to a devolutive appeal, 
which he has taken. In the case above cited, 29 An. 762, (Johnson vs. 
Clark & Meader), it was held : “ The appellee has a right to demand the 
dismissal of the appeal if the appellant has neglected to give a sufficient 
bond, or omitted any other legal formality; but a judgment of dismissal 
pronounced on such demand does not preclude the appellant from hav- 
ing the judgment of the lower court reviewed, if he claims his second 
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appeal within the year. The present appeal is within time.” 11 La. 
380; 15 An. 116; 27 An. 244. But Verges is met with aserious obstacle 
in the way of his prosecution of this appeal. It does not appear from 
the record that any request was made to have the testimony on trial 
reduced to writing, or that any bill of exceptions was taken or any 
statement of facts asked for, while the assignment of errors is clearly 
insufficient and does not show such error in law, patent on the face of 
the record, as would justify usin maintaining the appeal. In Fonda vs, 
Denton, 13 An. 343, this Court held that: “the failure to appear and 
prosecute the opposition cannot deprive the party interested of the ben- 
efit of the judgment.” The failure of the appellant Verges, a party to 
all the proceedings, to ask for and obtain a statement of facts, was 
surely a fault imputable to himself. 

We find no evidence in the record, but the judgment itself states 
that “considering the law and evidence are against plaintiff and in 
favor of defendants, etc.,” and in such case we will presume that the judg- 
ment was properly rendered, and upon evidence properly before the 
Court. 

In this case there was a reconventional demand, and, therefore, the 
judgment was not to be confined to one of nonsuit. (Hen. Dig., Judg- 
ment, vili, No. 18). 

The case of Moch vs. Garthwaite, 11 An. 287, is decisive of this point, 
where the Court held: “Where a plaintiff is seeking to recover from a de- 
fendant a sum of money, or to enforce from him the recognition of some 
right, or the performance of some obligation, a trial had in his absence 
will entitle the defendant merely to a judgment of nonsuit as against the 
plaintiff; but this rule is strictly applicable to cases where the position of 
the party sued is purely defensive, and cannot be extended to cases where 
the defendant is himself obstructed in the recognition or enforcement 
of his own rights or counter-claims against the plaintiff. Thus a plain- 
tiff cannot by discontinuing or submitting to a nonsuit, prevent a de- 
fendant from trying his claim in reconvention.” And, again: “ We think 
that where in an injunction suit the issues have been once properly pre- 
sented to the court upon pleadings involving issues upon the merits, that 
the judgment dissolving the injunction, unless appealed from, will be 
conclusive between the same parties, where the same grounds are again 
set up to enjoin a second seizure for the same debt or of the same prop- 
erty.” This doctrine is fortified by the following cases: 5 An. 298; 21 
An. 814. 

It is, therefore, ordered that the motion to dismiss the appeal of 
Jean M. Cientat be denied at costs of appellee, and the appeal of Pierre 
Verges be dismissed at his (Verges’) costs. 

Rehearing refused, 
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On THE MERITS. 


The opinion of the Court was delivered by 

BrruupeEz, C.J. J. M. Cientat, surety on the injunction bond fur- 
nished in this case, complains that he was mulcted in damages by the 
judgment dissolving the injunction; that he was not sued, and that there 
was no demand from the defendant in injunction that he be condemned 
in damages. 

The injunction obtained in this case was not sought to arrest the 
execution of a money judgment. Its object was to prevent the putting 
in possession of an adjudicatee of real property claimed by the plaintiff, 
a third person, as owner. 

Article 304 of the Code of Practice does not apply to cases of this 
description. 32 An. 718, 974. 

In suits of this character, the injunction myst first be dissolved, 
and the defendant in injunction must be left to his recourse on the bond 
for damages. If it were true, that he could in such a case claim at the 
same time a dissolution and damages, he could doso only by a proceed- | 
ing in the nature of a direct suit, in which the surety should be cited and 
afforded an opportunity to defend himself. Under no circumstances, 
however, could he recover damages against the surety without asking 
forthe same. A prayer for general relief would not warrant a judg- 
ment against the surety. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from, as far as it affects J. M. Cientat, be reversed, and that 
this case as concerns him be remanded to the lower court, there to be 
reinstated in the condition in which it stood before it was fixed for trial; 
appellees to pay costs in both courts, 








No. 8143. 


Scumipt & ZEIGLER vs. A. C. Brown anv R. Stravss. 


‘This Court will take notice ez proprio motu of the unappealable amount of the matter in dis- 
pute before them, and dismiss the appeal. 


PPEAL from the Tenth Judicial District Court, parish of Red River. 
Logan, J. 
J. F. Pierson for Plaintiffs and Appellants. 
L. B. Watkins for Defendants and Appellees. 


The opinion of the Court was delivered by 
BrermubeEz, C.J. Although the plaintiffs sue for $1373 81, with legal 
interest from judicial demand, aad the question of jurisdiction be preter- 
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mitted by the appellees, we feel bound, proprio motu, to notice and de- 
termine that this case, now before us on its merits, is not appealable. 

The amount sued for is made up of several items: a capital sum of 
$637 57, interest, $79 74; costs, $332; and attorneys fees, $325; total, 
$1373 81. ° 

To ascertain the nature of the demand, it is necessary to under- 
stand the facts from which it originates. 

The plaintiffs, Schmidt & Zeigler, obtained a judgment against 
James Crow for $637 57, with interest and costs. They issued and 
levied a fi. fa. on real and movable property belonging to the de- 
fendant. 

Availing himself of the privilege accorded him by law, R. 8. 3411, 
the latter released that property from seizure on furnishing a forth- 
coming bond for $1500, with the defendants in this suit as sureties 
therein. 

Prior to the day of sale, the defendant. obtained an injunction, and 
prior to trial he made a surrender of his assets to his creditors, which 
was accepted by the court. 

The plaintiffs then brought this action against the sureties on the 
delivery bond, claiming from them the amount of their judgment, 
$637 57, with interest and costs, adding thereto an item of $325 for at- 
torney’s fees, for services in the injunction suit and in the present action. 

It is evident that the item for attorney’s fees is one for which, under 
no circumstance, the defendants in this case can be liable. They are 
sureties on the delivery bond and not on the injunction bond. Their 
liability cannot be extended beyond the production of the bonded prop- 
erty and in default to the payment of the judgment creditor. Besides, 
the plaintiffs in their brief, formally say that they do not insist on that 
item here. They restrict their demand to $1013, to which they say that 
they are entitled. Eliminating from the bill this fictitious item, the 
balance claimed is $1648 81. It is composed of three items: the capital, 
$637 57; the interest, $79 74; the costs, $331 50; total, $1048 81. 

Had the injunction obtained by the defendant been passed upon, 
either maintained or dissolved, neither party could have appealed from 
the judgment rendered to this Court, for the plain reason that the 
amount in dispute would have been that claimed in the petition and 
awarded by the judgment, viz: $637 57, exclusive of interest. 30 An. 
427; 15 An. 292. 

Under the Constitution, the jurisdiction of this Court attaches only 
to cases in which the matter in dispute exceeds one thousand dollars, 
exclusive of interest, Art. 81; which means the capital of the sum 
claimed, which can bear interest. 

If, therefore, the item of $79 74 for interest, which forms part of the 
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remaining balance of $1048 81, be stricken therefrom, that ‘balance 
would be reduced to $969 07, composed of the capital claimed, $637 57, 
and of the costs of suit added, $331 50. We do not propose to con- 
sider whether the item of costs is one chargeable, so as to make the 
case an appealable one. It is sufficient that, by’ dropping from the 
itemized bill the charges for fees and interest, it be reduced to a figure 
below that fixed by the organic law, as the initial point for the exercise 
of our appellate powers. 

The liability of the sureties in this case is to be measured by that 
of the principal. They cannot be bound under more onerous condi- 
tions. 

The obligation of the principal on the bond was to produce the 
property on the day of sale. The sureties bound themselves in solido 
with him for such production. The bond provides for no penalty. The 
law under which it was taken is silent on the subject. The penalty, 
however, must exist, but it is subject to legal inference. Under the 
jurisprudence as settled, it is that, in default of the delivery, the sure- 
ties are bound, not for the value of the property, but for the amount of 
the judgment, provided it does not exceed the value of the property. 
R. C. C. 3037; 2 An. 160; 4 An. 372; 7 An. 571; 13 An. 342; 28 An. 643. 

The amount of the judgment in this case would be $637 57, with 
interest and costs. Had the plaintiffs obtained a certificate of forfeiture 
from the sheriff and produced it to the clerk, they could have obtained 
from that officer, against the sureties, a writ for no more than the 
amount due them, as awarded by the judgment against-Crow. Had 
the sureties enjoined the execution, and had the injunction been dis- 
solved, or perpetuated, neither the plaintiffs nor the defendants could 
have appealed from the judgment, for the plain reason that the amount 
in dispute, exclusive of interest, would have been a capital of only 
$637 57; 32 An. 929. We could allow no interest on interest where the 
interest is not clearly capitalized. 

The rulings in 28 An. 110, and No. 4486, N. R., have no application 
_to this case. They were made while the Constitution of 1868 was in 

force, and under a jurisprudence which allowed the cumulation of inter- 
est with the capital, up to the date of institution of suit, to test the 
question of appellate jurisdiction. 21 An. 155; 22 An. 25, 111; 24 An. 
118; 20 An. 565; 32 An. 48; 5 R. 90; 2 An. 793; 32 An. 929. 

It is, therefore, ordered that the appeal in this case be dismissed at 
appellants’ costs. 


DissENTING OPINION. ° 
Fenner, J. I am unable to discover the necessity or propriety of 
discussing the appealable character of a judgment which is not before 
us on appeal. 
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The action before usis brought upon a bond and sounds in damages. 
Its appealable character is determined by the amount seriously, and not 
fictitiously, demanded as damages. The judgment in the suit, in pro- 
ceedings upon which the bond was given, is referred to only as an ele- 
ment in fixing the measure of damages; and if the damages claimed in 
this suit exceed $1000, that makes it appealable, irrespective of the 
elements of which such damages are composed. 

I must, therefore, dissent from the opinion and decree herein. 








No. 8248. 


THE STATE EX REL. J. Buisson vs. JUDGE OF THE SECOND City Court. 


The City Courts have no jurisdiction of asuit involving the right of possession of immovable 
property. Therefore, they have no authority to eject an alleged trespasser from a house, 
when the relations of the parties are not those of landlord and tenant. 


—— for a writ of Prohibition. 
G. Duplantier for the Relator. 
W. E. Murphy for the Respondents. 


The opinion of the Court was delivered by 

BermupeEz, C.J. The relator complains that a suit was brought 
against him before the Second City Court, wherein the plaintiff, alleging 
herself the owner of certain improved real estate in his possession, and 
charging him with being a usurper, prays that he be ejected therefrom. 
He avers that he has pleaded to the jurisdiction of said court; that his 
exception was overruled; that on his failure to answer a default was 
taken, and afterwards confirmed, against him; that said court is devoid 
of jurisdicticn ratiune materi, has exceeded the bounds of its jurisdic- 
tion, and that unless prevented, said court will proceed to execute the 
judgment of ejectment, and that he has no remedy by appeal. He 
accordingly prays for a prohibition. 

The respondents have auswered, but have not justified the exercise 
of the powers complained of. 

The relations of the parties are not those of landlord and tenant. 

The city courts of New Orleans are clothed with the civil jurisdic- 
tion which vested in justices of the peace previously in existence. It 
extends to all cases in which money or movable property not exceeding 
one hundred dollars is claimed. In the case of State ex rel. Fredericks 
vs. T. Duffy et al., O. B. 54, f. 80,33 An. p. ., recently decided, we held 
that those courts could entertain suits by landlords for the expulsion of 
tenants, in proper cases. 

See, also, 32 An. 1234, 428. 
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Article 1068 of the Code of Practice, which applies to city courts, 
provides: 

“ Justices of the peace have no jurisdiction when the right of prop- 
erty or the possession of an immovable is called in question, although 
the amount of the demand may not exceed the sum of which they are 
allowed to take cognizance.” 

Applying that law to the case before us,in which a right to the 
possession of an immovable is invoked, we consider that the relator is 
entitled to the relief sought. 

It is, therefore, ordered that a peremptory and perpetual prohibi- 
tion issue herein to the respondents, as prayed for, and that respondents 
pay the costs of this proceeding. 








No. 6635. 


BERNARD SCHOEMBS Vs. JOSEPH KRIEGER. 


The purchaser at a tax-sale cannot proceed by Rule against the former owner to be put in 
possession. He must institute a suit by Petition and Citation. Affirming Decision in 
32 An. 704. 


oo from the Fourth District Court, parish of Orleans. Lynch, 
J. , 


B. C. Elliott for Appellant. 
Geo. H. Braughn for Appellee. 


The opinion of the Court was delivered by 

Topp, J. This is an appeal taken by Mrs. Annie Hoffman, duly 
authorized by her husband, from a judgment rendered by the late 
Fourth District Court of the parish of Orleans, on the 6th March, 1876. 

The appellant is a third person who claims to have been aggrieved 
by said judgment, and has shown an appealable interest. 

The plaintiff in the case, claiming to be the purchaser at a tax-sale 
of certain immovable property, situated in the city of New Orleans, 
proceeded by rule against the defendant, the former owner, to be put in 
possession of the property. 

The defendant filed an exception, denying the right of the plaintiff 
to proceed;by rule in such a case, which was overruled. Subsequently, 
an answer was filed and judgment rendered against the defendant, 

_making the rule absolute, and réquiring the sheriff to put plaintiff in 
possession of the property in question, and it is from this judgment 
that the appellant, not a party tothe proceedings in the lower court, has 
taken this appeal. 

We have been favored with no argument, oral or printed, from the 
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plaintiff's counsel. The appellant’s counsel invokes the decision in the 
case of Fischel vs. Mercier, 32 An. 704, recently rendered by us, as 
authority for the reversal of the judgment. We held in that case that 
a purchaser of immovable property at a tax-sale could not legally pro- 
ceed by a rule to be placed in possession of the property. That ruling 
is applicable to the present case, the two cases being strictly parallel. 
The-exception filed by the defendant in this case in the court a qua 
should have been sustained. 

We express no opinion in regard to the rights of the appellant 
against the property in question, nor as to the validity of the tax-sale 
relied on by plaintiff as investing him with a title to the property; but 
simply decide that the remedy adopted by him to get possession of the 
property was illegal and unwarranted. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed; and proceeding to 
render such judgment as should have been rendered by the lower court, . 
it is further ordered, adjudged and decreed that the suit or proceeding 
be dismissed, plaintiff and appellee to pay costs of appeal. 








No. 8206. 


JOHN Rawie, AGENT, vs. Mrs. E. M. Ferttus anp HvsBaNnp. 


An appeal bond, which does not contain the conditign that the appellant shall prosecute the 
appeal, and which is not given to secure the payment of the costs of both the Supreme 
Court and the inferior Court, is defective and invalid. 


PPEAL from the Ninth Judicial District Court, parish of Tensas. 
Hough, J. 


Steele & Garrett for Plaintiff and Appellee: 

In a bond for appeal, the condition that ‘‘ the appellant shall prosecute his appeal" is mate- 
rial, and its omission will authorize the dismissal of the appeal. C. P. 579; 27 An. 645; 
22 An. 296; 2 An. 1013. 

When the condition of an appeal bond for a devolutive appeal is only for payment of the 
costs of the appeal, the appeal should be dismissed. 28 An. 805; 13 An. 417; 3 An, 135, 
and C. P. 578. 

The defect in the original bond cannot be cured by substitution of another bond after motion 
made to dismiss the appeal. 13 An. 417. 


Clinton & Young for Defendants and Appellants. 


On Motion To Dismiss, 
The opinion of the Court was delivered by 
Topp, J. The appellee moves to dismiss the appeal on the grounds, 
substantially: 
“That the bond does not set forth in substance that it is given as 
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surety; that the appellant will prosecute his appeal, and satisfy what- 
ever judgment should be rendered against him.” 

The sole condition expressed in the appeal bond in this case is as 
follows: 

“ The condition of this obligation is such, that if the above bound 
Mrs. Feltus shall pay the costs of said appeal, then this obligation to 
be null and void.” 

The bond, which is executed for a devolutive appeal, is fatally de- 
fective for want of compliance with the legal requisites prescribed by 
Arts. 578 and 579 C. P. 

1. It must be given as surety that the appeal will be prosecuted. 2 
An, 1013; 27 An. 645. . 

2. It must be given to secure the payment of the costs, both of the 
Supreme Court and the inferior court. C. P. 578; 4 An. 3; 13 An. 417; 
28 An. 805. 

The appeal is, therefore, dismissed at the appellants’ costs. 








No. 8251. 


THE State oF LOvISIANA EX REL. C. L. C. Cass vs. J. T. CLARK, CLERK. 


Although the jurisdiction of the lower Court ceases when the order of appeal has been 
granted and the bond filed, yet the Court retains its power over its Clerk to compel him 
to fulfil the ministerial duties of his office, in the case. 


| for a writ of Mandamus. 


H. L. Edwards and E. E. Moise for the Relator: 


First—That under Art. 11 of the Constitution, a party, upon making proper affidavit, and 
upon certificate of counsel, that there is error in the judgment against him, is entitled to 
an appeal in forma pauperis. * 

Second—That where the appeal in forma pauperis has been granted in the lower court with- 
out costs to appellant, the clerk of the court is bound to prepare and deliver the transcript 
in the cause, and cannot demand judicial stamps from him. 

Third—That by “adequate remedy” in Art. 11 of the Constitution, is meant full and com- 
plete remedy, and relator is entitled to an appeal in forma pauperis thereon. 

Fourth—The State is bound to protect and vindicate the rights of its citizen, even to the ex- 
tent of permitting him to litigate his rights, if he be so poor as not to be able to do so 
without the aid of the State. 

Fifth—That in all divorce suits, the State and society are interested parties, to such an ex- 
tent, that if they deem that justice has not been done by the lower court, the State could 
of her own volition, appeal the case to a higher court. 

Sixth—That if the State is so interested in a divorce suit, that she herself, mend her proper 
officer, could appeal, she will not stretch forth her hand to prevent either of the other 
parties, but on the contrary, will assist, where there is necessity, either of them to an 
appeal, 
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Seventh—The rigor of our law in divorce suits has of late years been relented by the courts, 
but public policy requires a speedy return to its strictness and former strength. 


Fred. D. King for the Respondent: 


First—No law of this State authorizes an appeal to any one in forma pauperis. 

Second—It is against the reason and spirit of the law to allow an appeal in forma pauperis, a 
full hearing having been once given the party. 

Third—The clerk has a direct pecuniary interest, and is justified thereby in his refusal to 
obey the plaintiff's request. 

Fourth—Act No. 136 of 1880 prohibits the relief herein applied for. 


The opinion of the Court was delivered by 

BermupeEz, C.J. This is an original application for a mandamus to 
compel the defendant to prepare and deliver, without costs, to the re- 
lator, the transcript of appeal in the case of Marie Louise Cass against 
him, on which judgment was rendered in favor of plaintiff and against 
the defendant, both on the merits and on the reconventional demand, 
granting a separation from bed and board. 

The relator charges that after the judgment had become final, he 
applied for and obtained an order of appeal therefrom, returnable to 
this Court, on giving a bond, which he furnished, and directing the clerk 
of the lower court to prepare and deliver to the appellant the transcript 
of appeal, free from costs, in forma pauperis; that he has called upon 
the clerk for such transcript, and that said officer refuses to comply with 
the order of the District Court. He asks this Court to enforce the 
order of that court. 

We allowed the relator a rule on that officer to show cause why he 
should not comply with the demand made of him. To that rule an 
elaborate return is made, supported by a similar brief. 

We have attentively read the petition of the relator, the printed 
argument in support of it, and have come to the conclusion that if the 
relator have a right to require the preparation and delivery of the 
transcript of the case in which he was cast, without subjection to any 
disbursement, he should address his complaint and prayer for relief not 
to this, but to the District Court which granted the order, and to which 
the defendant is amenable as its ministerial officer. 

Although the jurisdiction of the lower court may have ceased on 
the case since the order of appeal was granted, and the bond thereunder 
was furnished, as to the parties to the suit, the power of the court, over 
its clerk, to compel him to perform as such, in that court, duties which 
may be found to be imposed upon him by law, has not terminated. 

Our original jurisdiction in matters of mandamus, does not extend 
to cases like that now presented. Const. Art 90. 

The application is, therefore, refused. 
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No. 7816. 
ParisH Boarp oF ScHoot Directors vs. Rosa B. Rouuins ET AL. 


In default of satisfactory proof that the lot of ground claimed in this case as school land, 
was ever selected as such under the Act of Congress, this Court holds that there should 
be judgment of nonsuit against the Plaintiff, without passing upon the issues of title 
and prescription raised by the pleadings. 


PPEAL from the Thirteenth Judicial District Court, parish of Ten- 
sas. Hough, J. 


Thos. P. Farrar and E. H. Farrar for Plaintiff and Appellant. 
J. W. Montgomery for Defendants and Appellees. 


The opinion of the Court was delivered by 

Levy, J. The Board of School Directors of the parish of Tensas 
instituted this, a petitory action, against the defendants, to recover from 
them a section, or lot No. 16, situated in Township 13, Range 13 East, in 
said parish, which they allege has been set aside and dedicated by the 
United States for the purposes of education. Defendants plead the 
prescription of thirty years, of open, public, peaceable and uninterrupted 
possession of said property, and call in warranty their vendors Clark 
. and wife, who in turn call in warranty Gillespie and wife, their vendors, 
There was judgment in favor of defendants rejecting plaintiffs demand 
with costs, and plaintiff has appealed. Defendants have proved unin- 
terrupted possession as owners, through themselves and their vendors 
for more than forty years. Plaintiff contends that lands dedicated and 
set apart by Congress for school purposes cannot be acquired by pre- 
scription, being out of commerce and imprescriptible. Defendants 
hold that, if they became school lands under the general law, or were 
made so by selection of the Secretary of the Treasury under the law of 
20th May, 1826, they then became severed from the public domain, and 
were open to a title by prescription. 

Before we can be called upon to decide this question, we must have 
a case before us to which it would be applicable. 

In the case of Barton’s Executrix vs. Hempken, 19 La. 510, this 
Court held “ that it is only under the general laws, and where the town- 
ship is surveyed in square sections, that every 16th section is reserved as 
school land; and that, in fractional or irregular townships on water 
courses, the Secretary of the Treasury is required by law to select and 
designate the school lands.” * * * “In this case it does not 
appear that any such selections or lists have been made and forwarded 
for approval, or that the lot in question was ever selected under the 
Act of Congress. It was not reserved from sale unless selected under 
the law, and the commissioner does not say it was.” The court further 
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held: “In this case there is a final judgment for the defendants upon the 
verdict of the jury, which we think is incorrect. The plaintiff has not 
made out such a case as will entitle her to recover, but we think the 
door should be left open to a further investigation of the matter;” and 
annulling the judgment and setting aside the verdict, the court rendered 
a judgment of nonsuit. We do not think, in this case, there has been 
satisfactory proof of the selection of the section or lot claimed, and we 
think, as did this Court in the case above cited, that “the door should 
be left open to a further investigation of the matter.” 

The judgment appealed from is, therefore, annulled, avoided and 
reversed, and it is ordered and adjudged that there be judgment of 
nonsuit against the plaintiff, with costs in both courts. 








No. 8144, 
H. D. TROXLER ET AL. vs. C. COLLEY, SHERIFF, ET AL. 


Property acquired by an heir at a partition sale, and paid for by means of his heritable share, 
is his separate property, and does not fall into the Community of acquets and gains, as 
property acquired during marriage. 

This vexatious question fully discussed and examined, and the authorities reviewed. 

Difference between the text of the Code of 1808 and that of the Code of 1825. 

Decisions in cases of Hache vs. Ayrand, 14 An. 178, and Breaux vs. Carmouche, 15 An. 588 
overruled in that respect. 


PPEAL from the Twenty-Sixth Judicial District Court, parish of St. 
Charles. Hahn, J. 


Breaux & Hall for Plaintiffs and Appellants: 


First—Property purchased at a sale for a partition among co-heirs, and paid with the inherit- 
ance of the heir is separate. 2 An. 930; 4 An. 803; 5 An. 743; 17 L. 296; 1 R. 347; 4R. 
115; 1 L. 522. 

Second—Partition is a sort of exchange among co-heirs. C. C. 1382. 

Third—Plaintiffs have a judgment putting them in exclusive possession as sole owners of this 
property ; creditors of any party whom it is alleged has an interest in such property can- 
not disregard such judgment. 

Fourth—Oral proof admissible to show that notes given by co-heirs were surrendered to them 
in partition of estate. Squier vs. Stockton, 5 An., 743, 


Jas. Legendre and L. De Poorter for Defendant and Appellee: 


First—C. C. 2332, 2334, 2402, 2406, 1341, 1342, 1343, 1344, 2616. 

Second—The general rule is that all property purchased during marriage by either husband 
or wife is community property, even should the purchase be made with the separate tunds 
either of the wife or husband. 1 L. 206; 10 L. 148; 17 L. 296; 1 R. 431; 9 R. 210; 5 An,, 
610, 611; 6 An., 731; 7 An., 92; 10 An., 784; 11 An., 326; 20 An., 531; 24An., 521; 26 An., 
552; 32 An., 162. 

Third—An heir who acquires at a sale made to effect 4 partition does not become sole owner 
under his ancient title as heir, but is invested with a new title as purchaser, and if he be 
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married, the purchase is presumed to be made on account of the community, unless he de- 
clare his intention to be otherwise in the act by which his acquisition is evidenced. 14 
An., 178, Hache vs. Ayrand; 15 An., 588, Breaux vs. Carmouche. 

Fourth—Property purchased by the husband ata sheriff's sale, under a judgment in his favor, 
belongs to the community, which is to be debted, when settled, in his favor with the price 
paid. 18 L. 361, German vs. Nicholls. : 

Fifth—This intention of separate investment on the part of the husband, who is the head of 
the community, must be expressed in the act of purchase, otherwise the property pur- 
chased falls into the community. 14 An., 618. 

Sixth— Where the separate funds bear no proportion to the value of the property substituted, 
such acquisition belongs to the community. Bouligny vs. Fortier, 16 An., 215. 





The opinion of the Court was delivered by 


Topp, J. The sheriff of the parish of St. Charles seized under 
a writ of fi. fa., issued to enforce payment of a judgment in favor of F. 
Brugier against Widow F. E. Troxler, an undivided interest in certain 
immovable property as belonging to the judgment debtor. 

The sale was enjoined by the plaintiffs, who claimed to be owners of 
the property. They allege title to it by inheritance from their father, 
the late Francois Emilien Troxler, who inherited the same from his 
father, Frangois Troxler, also deceased. 

The defendant resists the claim of the plaintiffs, and denies their 
ownership of the property; and avers that it belongs to the Widow 
Troxler, the judgment debtor; that the entire property was purchased 
by her late husband, Francois Emilien Troxler, the father of the plain- 
tiffs, during his marriage with the said Mrs. Troxler, and belonged to 
the community between them; and that the interest seized was acquired 
by her as surviving widow in said community upon the dissolution of 
the marriage by the death of her husband, and was owned by her at 
’ the date of the seizure. ; 

There was judgment in the lower court, rejecting plaintiffs’ demand 
and dissolving the injunction, and from this judgment the present ap- 
peal was taken. 

We gather from the record the following facts bearing upon the 
subject of this controversy : 

Frangois Troxler, the grand-father of the plaintiffs, died in 1854, 
leaving an estate, of which the land in dispute formed part. 

In July of that year, the entire property of the estate, movable and 
immovable, was sold under an order of court to effect a partition 
among the heirs, and the plantation, of which the land in controversy 
was part, was adjudicated to three of the sons and heirs of the deceased, 
of whom the father of the plaintiffs was one. 

In October of the same year (1854) a partition was made between 
the brothers, adjudicatees at the partition sale, and another brother, in 
whom an interest was acknowledged—the plantation being divided into 
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four parts, Frangois Emilien Troxler, receiving that part the undivided 
half of which is seized in this case as belonging to his surviving widow. 
- These proceedings, the sale and act of partition, took place during the 
marriage of the said Frangois Emilien Troxler and Mrs. F. E. Troxler, 
the wife who survived him, and the judgment debtor as stated. Itis 
shown that the property acquired by the said Francois Emilien Troxler 
by virtue of these proceedings, did not exceed his heritable interest in 
the estate of his father; and that, in the adjudication and subsequent 
partition, no money was paid; but the property in question was settled 
for out of his share, or by his share, in the succession. 

Under these facts the question arises, and it is the sole question for 
our determination, whether this property fell into the community then 
- existing between Francois Emilien Troxler and his wife, or became his 
separate property. If the former, the half of it belonged to his sur- 
viving widow on the dissolution of the marriage, and was properly 
seized for her debt; if the latter, it was transmitted to his heirs, the 
plaintiffs, who claim it in this action. 

The decisions of our courts have not been entirely harmonious and 
uniform on this subject, and this fact has induced us to give the ques- 
tion the closest study and investigation, and to review all the decisions 
bearing on it and the general principles of law applicable thereto. 

Art. 2334 C. C. declares: “The property of married persons is 
divided into separate property and common property. Separate prop- 
erty is that which either party brings into the marriage or acquires 
during the marriage by inheritance or by donation made to him or her 
particularly. Common property is that which either party brings into 
the marriage or acquires in any manner different from that above 
declared.” 

The plaintiffs contend that their ancestor acquired this property 
by inheritance, and hence it never fell into the community; the defend- 
ants, that it was acquired, not by inheritance, but by purchase, and 
hence comes under the last clause of the article quoted, and under Art. 
2402 of the Code, declaring property purchased during the marriage, 
whether in the name of the husband or the wife, to belong to the com- 
munity. And the point of contestation is whether this particular prop- 
erty was acquired by inheritance or by virtue of a sale and purchase. 

By inheritance is meant the right to a thing derived from another 
by virtue of heirship, the right to succeed to the property or estate of 
a person who has died intestate; the transmission of such right from 
the ancestor to the heir; property thus derived is also termed an inheri- 
tance, 

The legal heir, who is called to the inheritance, acquires the rights 
of the deceased immediately on his death, and is considered as seized 
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of those rights from the moment of the death, and the possession of 
the deceased continues in the heir. C. C. 940, 941, 242. 

If the father of the plaintiffs had been the sole heir of his father, 
Francois Troxler, and his estate had consisted alone of the property in 
controversy, of which he had gone into the possession of as such heir, 
there could be no question but that he acquired this property by inheri- 
tance. It is equally clear that if the estate consisted of this and other 
property, as it did, and that the deceased had a number of heirs, as 
was the case in this instance, and those heirs seized of the estate on the 
death of their father, had partitioned that estate in kind among them- 
selves, that the portion falling to each heir would be acquired by inheri- 
tance. It sometimes happens, though, where there are a number of 
heirs, that the estate that falls to them is of such a character that it is 
impossible for each heir to get his share of it by a partition in kind; 
that such mode of partition is impracticable. In that case the law pro- 
vides that the estate shall be sold at public auction, and the rights or 
interests of the heirs in the property is transferred to the proceeds, and 
these proceeds, which represent the property, are divided. And it is 
further provided that, if one or more of the heirs should prefer to have 
@ portion of the property in kind instead of a share of the proceeds, he 
can become a purchaser to the amount of his heritable share, and is 
not bound to pay any surplus beyond this, until his portion is defini- 
tively fixed by a partition. C. C. 1343. 

The object and purpose both of a partition and of a licitation or 
sale of the succession property to effect a partition, is a common one, that 
is, to ascertain and define the respective interests of the heirs; to trans- 
fer the general and undivided interest which each heir has in all and 
every part and parcel of the property, movable and immovable, to 
specific property or a specific amount of money, which stands in lieu of 
and as a representative of such general and undivided interest. In sub- 
stance, this general interest in all the property of the succession, the 
heir may be said to exchange, by the effect of these proceedings, for the 
specific thing he receives as the result of them. If considered as an 
exchange, it is the reciprocal exchange which the heir makes of his 
general interest in the entire succession, which he has acquired by 
direct inheritance from the deceased, and which is his separate prop- 
erty by virtue of such inheritance, for a specific part thereof, a specific 
thing. If it be an exchange, there can be no question that property re- 
ceived in exchange for separate property whether of a husband or wife 
is of the same identical character as that which was given for it. 3 L. 
233; 9 An. 185. 

From this analysis of the subject, it would seem a perversion of the 
law to say that an heir to whom a particular part of an estate falls by 
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a partition proceeding, whether it be a partition in kind or by licitation, 
derives his right and title to such property by virtue alone of such pro- 
ceeding per se, and that in case of licitation, it was the adjudication, 
and the adjudication alone, that conferred the right, although he may 
not have paid one dollar for the property. It seems to us that such a 
construction of the law evinces a total disregard of the spirit of it. 
Now it is certain that though an heir may derive a right directly and 
immediately from a proceeding by licitation, to take possession of a 
specific piece of property that had belonged to the succession, with the 
title of owner, yet the source or origin of his right to do so was not 
the licitation itself, and the adjudication under it, but from the owner- 
ship of this very property by his ancestor, and the transmission of this 
right of the ancestor by inheritance; and the proceeding by licitation 
was but the means by which the proper measure of. the right, thus 
transmitted, might be made in favor of the heir, and his interest under 
it fixed and defined. 


We are, however, told by the counsel for the defendant, that the 
law terms this licitation a sale, and are referred to the language of the 
article of the Code, which declares that all purchases made during the 
marriage by the husband fall into the community. 


Words alone, used in a law, do not of themselves, considered with- 
out reference to the context and subject-matter, fix and control the 
meaning of that law. And courts, to ascertain the true intent of a law, 
will not be governed in construction of it solely by isolated words or 
terms used in the body of it, but will subject such words and terms to 
the proper analytical tests to determine their real meaning, and make 
them subservient to the manifest or declared object of the law. Thus, 
in regard to these words “sale” made to effect a partition and “ pur- 
chases ” at such sale by the heir. The proceeding, in a certain sense, 
is a sale proper with all the requisites of a public sale. The property 
is exposed to the highest and last bidder, and if that highest and last 
bidder be not one of the heirs but a stranger, and the whoie or part of 
the succession property should be adjudicated to such stranger, who 
pays the price of the adjudication, then, undoubtedly, there would be a 
public sale and a purchaser at such sale. But suppose the property, 
when exposed, is adjudicated to the heir or heirs, who pay no part of the 
price bid, because not required to do so, and who subsequently satisfy 
their bid, not by paying money, but by means of their hereditable share 
in the succession, and out of such share? Such a proceeding cannot 
properly be called a sale and purchase, because lacking some of the 
essential elements of such contract. He does not acquire the thing by 
payment of a price in money for it, but receives it as by a prior right , 
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and through which, then and there his ownership under a prior heri- 
table right is determined and declared. 

The whole confusion on this subject has been caused, we appre- 
hend, by the change made in the Code of 1808 by that of 1825, as to the 
language and terms bearing on this point. 

Article 174 of the Code of 1808 declares that “ the cant or licitation 
is not a sale; it is a mode of partaking, one of the effects of the action 
of partition of a thing held in common; it is the complement of the 
partition.” 

These words are omitted in the corresponding article of the Code 
of 1825 and the present Code, which provides that, where a partition in 
kind is impracticable “ the judge at the instance of any one of the heirs 
shall order that it be sold,” etc. 

It is admitted that, under the Code of 188, and the settled juris- 
prudence of the State with reference to cases arising under the article 
of that Code referred to, property acquired by an heir of the succession 
under such proceeding, remained his separate property, and did not fall 
into the community. Savenat vs. Breton, 1 L. 520; Porter vs. D. E. 
Peyster, 18 L. 355. 

This mode of partition, as it existed under the Code of 1808, cor- 
responds with the proceeding termed licitation in the French jurispru- 
dence; and which Pothier, after giving the origin of the word in matters 
of partition, defines thus (Pothier, Vente, Nos. 638, 639): “We under- 
stand by licitation, an act by which the co-heirs or other co-proprietors 
of a thing by undivided interests, put it up at auction among themselves 
in order that it shall be adjudged to belong wholly to him offering the 
most and bidding last, under a charge upon such last bidder to pay to 
each of his co-proprietors a part in the price equal to the undivided in- 
terest which each of the said co-proprietors had in the property offered 
previous to the adjudication.” 

The difference, and the only difference between the licitation thus 
defined and the sale, as it is termed, to effect a partition among co- 
heirs, under the present Code, is, that by the former the property was 
exposed at auction to be bid for by the heirs alone, the bidding to be 
confined to them, and all persons excluded; whereas, by the latter, the 
bidding is left free to all persons, and the property is adjudicated to 
the highest and last bidder, though such bidder be a stranger. 

The heir, at such licitation, to whom the property was adjudicated, 
was thought or considered as holding or acquiring by inheritance direct 
from the intestate. Pothier, Ib. 

We cannot see where, under the present system, the property of a 
succession is exposed at public sale, ordered and made to effect a parti- 
tion among the heirs, and one of the heirs should become the adjudi- 
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catee of a specific part of such property, and that part the equivalent 
or less than the heritable share of such heir in the succession, and 
granted or adjudicated to him, and received by him in satisfaction or 
in consideration of such share, why the same rule should not apply, as 
where he receives and holds it by licitation under the former system. 
If he acquires in the one case by inheritance, the reasons are equally 
strong and pertinent why he acquires by the same right or the same 
mode in the other case. In fact the distinction that is sought to be 
drawn between the two cases seems to us to rest alone on the baldest 
technicality. 

Our views on this point are sustained by the earlier decisions of 
this Court, after the change of the law referred to was made. Stroud | 
vs. Humble, 2 An. 930; Squier vs. Stockton, 5 An. 748; Succession of 
Van Rensallier, 6 An. 803. And they are opposed by the decision in the 
case of Breaux vs. Carmouche, 15 An. 588, and also to some extent by 
that in the case of Hache vs. Ayrand, 14 An. 178; and these decisions, 
in so far as they are in conflict with the doctrine herein enunciated, and 
to the cases cited above, which support the views now expressed, may 
be considered overruled. 

The fact that at the partition sale mentioned several of the other 
heirs of Frangois Troxler became the joint adjudicatees with the father 
of the plaintiffs of undivided portions of the succession property, and 
that it was only by a subsequent act of partition between these co-heirs 
that the property in question fell to him, has been urged, as excluding 
the right or title to the property of the said Frangois Emilien Troxler, 
thus acquired, from the operation of the principles herein laid down. 
We see no force whatever in this position. The fact mentioned does 
not affect the question or vary the rule. It may be said that by the 
said adjudication made to the several heirs of portions of the property 
in indivision, they but received together or jointly the portions of the 
estate that they were entitled to by right of the inheritance, and the 
partition entered into soon after only had the effect to terminate the 
indivision, and define and fix the respective rights of these heirs in the 
property previously severed from the estate by the adjudication. 

The judge a quo held that the property seized belonged to the 
judgment debtor, Mrs. F. E. Troxler, as surviving widow of Frangois 
Emilien Troxler, and was liable to seizure for her debt. The judgment 
was erroneous, and must be reversed. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed, and proceeding to 
render such judgment as should have been rendered by the lower court, 
it is ordered, adjudged and decreed that the plaintiffs be, and they are 
hereby declared to be, and recognized as joint owners of the property 
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described in the petition, and that the injunction against the sale of 
the same be perpetuated, defendants to pay costs of both courts. 

The Chief Justice takes no part in this opinion, on account of 
relationship to some of the parties; and Mr. Justice Fenner recuses 
himself, having been of counsel in the case. 
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Miavet Basso vs. E. G. BENKER, SHERIFF, ET AL. 


When the plaintiff in injunction seeks to restrain the execution of a judgment, on the ground 
that the property seized belongs to him, and not the judgment debtor, the only issue in 
the case is that of ownership. 

The right of redemption of property sold at a tax sale, given by law to the creditors of the 
former owner, is not confined to mortgage creditors. 

When the tender is made according to law to the purchaser at the tax sale, for the purpose of 
redemption, his title, inchoate so far, is defeated, whether he accepts or improperly re- 
fuses the tender. From that time, a creditor of the former owner has the right to seize 
the property. 


PPEAL from the Fifteenth Judicial District Court, parish of Pointe 
Coupée. Yoist, J. 


Haralson & Claiborne, Chas. W. DuRoy and Albert Voorhies for 
Plaintiff and Appellee: 
ON THE APPLICATION FOR REHEARING 


First—The opinion and decree of the Court virtually concede that the writ of fi. fa. was is- 
sued prematurely. 

Second—Act of 1877, No. 96, Sec. 57, expressly limits the right of redemption to cases where 
the purchase has been made ‘‘ by the State, or any city or parish.”” If, when the pur- 
chase is made by individuals, the right of creditors and of their debtor are fixed by Act 
of 1873, No. 47, Sec. 6, and Act of 1875, No 14, then the right of redemption must be exer- 
cised within six months, and not two years,——and the creditors or their debtor, must be- 
sides reimbursing outlays, pay 50 per cent. additional and costs, and not one per cent. per 
month. 

Third—The remedy of the owner, who claims the right of redemption, is, after due tender, to 
sue for retrocession and possession. 

Fourth—The remedy of the creditors acting in behalf of their debtor is : 1st, to make the re- 
quired tender for him ; and 2d, to sue in his stead for retrocession and possession,—“‘ in 
order to make the same available to the payment of their debts.” C. C. 1990 (1986). 

Fifth—Neither the owner, or his creditors, can disregard the tax sale and the purchaser’s 
refusal to retrocede and give possession. The effect of the tender is simply to preserve 
the right to claim the enforcement of the agreement or obligation of redemption. 

Sixth—In such judicial action there is no question raised as to ownership or title; but the 
issue is exclusively one of tender and right of redemption. 

Seventh—In the action to compel retrocession and obtain possession, the former owner and the 
purchaser are necessary parties, whether the action be brought by the owner himself or 
by his creditors. 

Eighth—As a corollary, creditors, having no other rights to exercise but their debtor’s, can- 
not disregard the fact that their debtor has not sued for retrocession and possession, and 





NEW ORLEANS, APRIL, 1881. 


Basso vs. Benker, Sheriff, et al. 








that the purchaser holds possession, and denies not only the efficacy of the alleged tender, 
but even the existence of the right of redemption. They cannot, therefore, seize as if 
the debtor was legally in possession, and thereby compel the purchaser to resort to an in- 
junction in order to litigate between him and themselves alone, the fact or validity of 
tender, as well as the right of redemption itselt. 

Ninth —The purchaser being in possession is not required to bring a petitory action in order 
to vindicate his title. | His injunction, therefore, does not properly raise a question of 
ownership or title, but is intended to protect his possession. 


O. O. Provosty for Defendants and Appellants: 


First—Where plaintiff in injunction seeks to restrain the execution of a judgment on the 
ground that the property seized belongs to him and not the judgmeut debtor, the ques- 
tion of ownership is the only one which can be examined, for, in such case, the plaintiff 
is without interest, and, therefore, without right to provoke any other issue. 12 An., 181. 

Second—The ownership of the property being the only issue in such case, irregularities or in- 
formalities in making the seizure cannot injure such plaintiff, for, if in all respects regular 
and formal, the seizure is null, if plaintiff owns the property. 14 La., 280; 1 R. 297. 

Third—Although the property seized is in the possession ot one holding under a prima facie 
valid and recorded tax title, no direct action to test the validity of such title is requisite, 
unless, 1st. The necessity for such action is averred in the petition ; or, 2nd, Objection is 
made on the trial that such invalidity cannot be collaterally established. 15 An., 531; 31 
An., 330. 

Fourth—When the issues are fully made by the pleadings, tried, and submitted without objec- 
tion to the form ot the action, such objection when raised in argument cannot be con- 
sidered. 

Fifth—As between the original parties to a contract of sale and mortgage no registration 
thereof is requisite, so none is necessary as to one who subsequently purchases the prop- 
erty, and retaining from the price the amount of the prior mortgage, assumes and promises 
to pay it. 32 An., 283. 

Sixth—Any creditor of the owner of land sold under Section 53 of Act 96 of 1877, p. 147, may 
redeem it, and the offer to redeem made bona fide and according to that act to the pur- 
chaser at the tax sale, is an all-sufficient exercise of the right of redemption. 

Seventh—And such dffer being improperly refused, is for all the purposes and rights of the 
creditor just as if it had been accepted. 31 An., 330; Mourlon, p. 236, vol. 3, 

Eighth—Consequently, the purchaser who, after such refusal, procures the Auditor's confirma- 
tion of the tax sale, does so in fraud, and such confirmation is null, because obtained by 
fraud, and because from the date of such refusal the Auditor had no power to make such 
confirmation. 


The opinion of the Court was delivered by 

Levy, J. Leon Séré, Syndic of the insolvent estate of D. Bouligny, 
by virtue of a writ of fieri facias issued on a judgment rendered in the 
suit of Séré, Syndic, vs. L. V. Porche, seized a certain tract of land or 
plantation in the parish of Point Coupeé, which he claimed as being 
affected by and subjected to his judgment recognizing his mortgage 
thereon, and his right to seize and sell the same. 


This land was assessed to P. S. Wiltz, and was seized by the tax 
collector and offered for sale to be sold in payment of taxes due. It was 
adjudicated to Miguel Basso, on the 5th of December, 1877, and on the 
same day the tax collector executed an act of sale to the said Basso, 

28 
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On the 30th of December, 1879, the Auditor of the State executed an act 
confirming unto said Basso the tax sale. 

Basso, the purchaser at tax sale, and the possessor of the property 
seized, enjoined the seizure under the fieri facias. In his petition he 
averred and claimed that, he was the true owner of the property, denied, 
that Séré, Syndic, was a mortgage creditor, averring that if he ever had 
any claim or mortgage bearing on said property, the same is perempted 
and barred by the prescription of ten years, not having been reinscribed; 
denied that the seizure was valid and legal; prayed for an injunction 
restraining further proceedings under the seizure; that the injunction be 
perpetuated, the seizure declared null and void, and the property decreed 
not to be liable to seizure in said suit of Séré, Syndic, vs. Porche, and 
for damages against the defendants in injunction to the amount of $400. 
The injunction prayed for was granted. 

Defendants, in their answer, allege that the tax collector’s act of 
sale and the Auditor’s confirmation are null and void, and the plaintiff 
has no right or title to the property under or by virtue of these acts, 
because Séré, Syndic, being a creditor of Wiltz, (who is described in the 
acts as the owner) duly claimed the right to redeem the said property 
within two years from the date of the sale, and did tender and offer to 
said Basso, the purchaser at said sale, personally, the full amount of the 
purchase money and all taxes paid by said Basso, on said property, be- 
tween the date of his said sale and the date of the tender and offer, and 
did all that was required by law, to effect such redemption, but that said 
Basso, wrongfully and improperly refused said offers of redemption and 
denied the claim and right of said Séré to redeem, alleging as his reason, 
that the mortgage in favor of Bouligny had not been reinscribed; that 
Basso concealed said offers of redemption from the Auditor, and his 
(Basso’s) illegal refusal thereof illegally and without right procured the 
said confirmation from the Auditor. They prayed for damages for at- 
torney’s fees incurred, and for the wrongful issuance of the injunction, 
for rejection of plaintiff’s demands and dissolutiou of the injunction. 

There was judgment in favor of plaintiff, decreeing the seizure en- 
joined to be null and void; that the property be restored to the posses- 
sion of Basso, plaintiff, perpetuating the injunction and awarding $250 
damages to plaintiff. Defendants have appealed. 

The pleadings of both parties hereto have distinctly put at issue the 
ownership of this property. The plaintiff, appellee, enjoins its seizure 
on the ground that it is his, and sets up and offers in evidence his muni- 
ments of title. Defendants, appellants, assert the ownership to be in 
Wiltz, and that the property is subject to Séré, Syndic’s judgment and 
mortgage; deny the validity of the title claimed by plaintiff as derived 
from the tax sale and its confirmation, and allege that the right of re- 
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demption to which Séré, Syndic, as creditor of Wiltz, was entitled, has 
been seasonably availed of by Séré by a tender and offer to Basso, the 
purchaser at tax sale, of the amount paid by him, interest, costs and 
taxes between the sale and tender. Plaintiff alleges that the mortgage 
in favor of Bouligny sought to be enforced on the property is barred by 
the prescription of ten years, not having been reinscribed within ten 
years after its inscription. 

The real question for our decision is that of ownership. 12 An. 181. 
“ Where the plaintiff in injunction seeks to restrain the execution of a 
judgment, on the ground that the property seized does not belong to the 
judgment debtor, but to the plaintiff in injunction, no other issue can be 
made but that of ownership.” 

We will first consider whether the tender made within the delay 
fixed by law and of the proper amount, even though refused by the 
purchaser at a tax sale, is sufficient to defeat the perfection of the 
tax sale title, and the tender thus made operates to entitle the owner or 
creditor to perfect the redemption after the lapse of the time. 

We think the right of redemption is not confined to a mortgage 
creditor; a simple judgment creditor has the right. Séré, Syndic, is 
shown by the record to be a judgment creditor. The question of pre- 
scription of his mortgage claim is not absolutely necessary to be passed 
upon here, and we do not do so, although the authorities incline strong- 
ly to the establishment of the principle, that the description of a mort- 
gage and recital of the property itself in an act of assumption, duly in- 
scribed, as also such description and recital in a duly registered judg- 
ment recognizing such mortgage, operates asa reinscription of the mort- 
gage act itself. 5 An. 675; 24 An. 524; 14 La. 214. We do not however 
decide that question herein. 

In Montgomery & Delony vs. Burton, 31 An. 330, the Court said: 
“ The tender having been improperly refused, of course it was for all the 
purposes of the defendant’s rights, just as if it had been accepted, and 
the only question remaining for our conclusion, is the consequence of 
the tender upon the rights of the parties. Whether a tax title is incho- 
ate or not, until the delay for redemption, need not, as we have said, be 
now examined, because whatever may be the law upon that subject, 
there can be no doubt that the right of redemption sprang into being 
from the very fact of the sale, and became attached to it asa dissolving 
condition. This being the case, every obstacle, if any existed, to the 
execution of the mortgage was removed, and as the evidence of the 
tender, after the seizure, was reveived without objection, we consider 
that at least from that date the seizure was valid.” 

We cannot recognize the ownership of the plaintiff in the property 
seized, because the tender and offer to redeem, made in time, prevents 
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the perfection of the inchoate title derived from the tax sale, and re- 
garding this tender as entitling the creditor to redemption of the prop- 
erty on payment of the amount due the purchaser, which, when this is 
made, he has the right to insist upon and enforce the dissolving condi- 
tion of the tax sale, and, therefore, the title to and ownership of the prop- 
erty seized cannot be recognized by us as in the plaintiff in injunction. 
At the same time, as no tender appears to have been made in the court 
below, in the proceedings in the injunction suit, the plaintiff in injunc- 
tion is entitled to reimbursement of the purchase price, costs, and 
taxes paid and interest on his payment of taxes; and we feel called 
upon to render such decree as will do justice and aceord equity to all 
parties. As to the mortgage claims of the defendants, we do not pass 
upon them, so as to preclude any parties in interest from contesting 
them under a plea of prescriptivn or other plea, but reserve to all in- 
terested any defenses to which they may be legally entitled in opposing 
or contesting the legality or validity of the seizure or the claim, under 
which it is made. 

It is, therefore, ordered adjudged and decreed, that the judgment ap- 
pealed from be annulled, avoided and reversed, and proceeding to render 
such judgment as should have been rendered by the Court below, it is 
ordered adjudged and decreed that the injunction issued in this case be 
dissolved, and that on payment to the plaintiff, Miguel Busso, by. the 
seizing creditor of the amount of the purchase money of the tax sale, 
interest as allowed by law, and taxes which have been paid by him on 
the property seized, viz: the amount due at the date of tender Novem- 
ber 20th, 1877, being the sum of two hundred and twelve and 50-100 
dollars, the writ enjoined be proceeded with according to law, and that 
plaintiff's (Miguel Basso) demand to be recognized as owner of said 
property by virtus of his alleged title under the tax sale, be rejected. 
Appellee to pay the costs of both Courts. 

Rehearing refused. 








No. 8105. 


THE Strate oF LovISIANA EX REL. Botcuers’ UNION SLAUGHTER HovsE AND 
Live Stock Lanpine Co. vs. THe JupGe or tHe Crvit District Court 
oF New Or.eans, Division E. 


A suspensive appeal from a judgment dissolving a preliminary injunction and rendered on a 
Rule nisi, does not deprive the defendant of the right of having the case tried on the merits 
in the lower Court, even where the injunction is the sole relief sought by the plaintiff. 


Dit oun for Writ of Prohibition. 
S. Belden, F. C. Zacharie and A, A. Grandpré for the Relator. 
Henry L. Lazarus, Judge, Respondent. 
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The opinion of the Court was delivered by 

Fenner, J. The relator brought suit against three defendants, 
viz: (1) the Crescent City Live Stock Landing and Slaughter-House Co., 
(2) the City of New Orleans, (%) the State of Louisiana. It applied for 
and obtained writs of injunction against each of said. defendants. In 
the same suit, relator filed a supplemental petition wherein it applied 
for and obtained a similar writ of injunction against the Board of Health. 
The Board of Health appeared and moved to dissolve the injunction fs- 
sued against it. Contemp >raneously, the Board of Health brought suit 
against the relator, praying for injunction against the latter. 

The two causes pending before the same division of the Court, the 
Judge thereof issued a rule nisi in the last-mentioned case, made said 
rule and the rule to dissolve the injunction in the first-mentioned case, 
returnable on the same day, and ordered them cumulated for the pur- 
poses of trial. 

The issues involved in those rules were exclusively between the re- 
lator and the Board of Health. 

On the trial of said rules, the Judge, in separate judgments, dis- 
solved the injunction which had been granted in favor of relator against 
the Board of Health, and refused the injunction prayed for by the Board 
of Health against relator. 

From the first judgment relator appealed suspensively; frcm the 
second judgment the Board of Health appealed, also suspersively; and 
both appeals are pending, undetermined, in this Court. 

All four of the defendants in the suit brought by relator, viz: :-he Cres- 
cent City Slaughter-House Co., the City of New Orleans, the State of 
Louisiana and the Board of Health, having filed answers and placed the 
case at issue on the merits, it was regularly assigned for trial, and the 
Court was proceeding to try the same, when relator filed this application 
for a writ of prohibition. 

He avers substantially that there is no question involved in the trial 
of said cause on its merits other than those involved in the aforesaid 
appeals; that the effect of said appeals was to transfer said cause to this 
Court, and to deprive the Civil District Court of further jurisdiction 
thereof during the pendency of said appeals; and he prays for the writ 
prohibiting the Judge and also the parties, “ from further proceeding in 
said cause and from entertaining any jurisdiction in said cause, until the 
further order of this Court.” 

A judgment dissolving a preliminary injunction, on rule and on the 
face of the papers, is ordinarily a mere interlocutory judgment which 
does not prevent the cause from proceeding to determination on the 
merits. ‘lhe case is not different even where the injunction is the sole 
relief sought. 
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The effect of such a judgment is simply to declare that, on the face 
of the papers, the plaintiff is not entitled to the injunction. 

Had the judgment been one refusing to dissolve, manifestly the de- 
fendant would have had the right to put in his defenses and proceed to 
trial on the merits, and to show, that notwithstanding the prima facie 
sufficiency of plaintiff’s title to the relief asked, he is yet not entitled to 
it on the defenses of law and fact set up in the defendant’s answer. 

The effect of the suspensive appeal from the judgment dissolving 
the injunction, is, during its pendency, to maintain the preliminary in- 
junction and to leave the cause in precisely the position it would have 
[ occupied had the dissolving judgment not been rendered, 

We can perceive no principle preventing the defendant, thus con- 
tinued subject to the injunction, from defending and trying his case on 
the merits, where he may show that, whether the dissolving order on the 
face of the papers be maintained or not, he is entitled to relief on his 
own defenses of law and fact. 

If it were otherwise, the judgment in favor of defendant on his 
motion to dissolve might operate an absolute injury to him, when sus- 
pensively appealed from, by suspending his clear defenses on the 
merits. 

In the case at bar, however, it is plain that the judgment dissolving 
an injunetion against one only of four defendants, and the appeal there- 
from, can have no effect whatever on the rights of the other three de- 
fendants to proceed with the trial of the cause. 

The defendant did not exceed his jurisdiction in fixing and proceed- 
ing with the trial of the cause on its merits. 

The application is refused. 
Rehearing refused. 








No. 8183. 


T. J. HickMAN ET aL. vs. Mary P. Dawson AND HUSBAND ET AL. 


A defendant, who does not insist upon the trial of an exception before the case is tried on the 
merits, is presumed to have waived the exception. 

The well established rule of law, that the validity of a tax-sale cannot be attacked collater- 
ally, but only in a direct suit, does not apply to a petitory action, in which the defendant 
alleges the tax sale as his title. There, the plaintiff has the right to show the illegality of 
the title opposed to him, though it be a tax-sale prima facie valid. 

In such a case, all matters of defense set up in the answer must be considered as open to every 

objection of law and fact, as if such objections had been specially pleaded. 


PPEAL from the Eleventh Judicial District Court, parish of Natchi- 
toches. Pierson, J. 
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Chaplin, Dranguet and Chaplin for Plaintiffs and Appellants: 


It is competent for parties to waive rights and forms when not prohibited by law; the appel- 
lees have waived their objections to form in this case, by not excepting, at the proper 
time, to the mode of proceeding. 18 An. 65,468; 4 L. 482; 14 L. 248; 12 R.194; 14 An. 520. 

An exception relating to the form of action cannot be plead after answering to the merits. 
Such exceptions are dilatory, and are waived by pleading to the merits. They are also 
waived if parties without requiring a decision thereon proceed to trial on the merits. 10 
An. 20 and 140. 

If it appear that both parties have consented to try the issue of the validity of a sale in a col- 
lateral proceeding, this Court will pass upon the issue in that form of action. See 31 An. 
839. 

The plea that plaintiffs must tender the price as a condition precedent to the action, must be 
pleaded in limine and the amount to be reimbursed set forth. 30 An. 310. 

In a petitory action, the plaintiff has a legal right to attack whatever title may be set up by de- 
fendant, in his answer, and is not obliged to file any additional pleadings to enable him to 
do so. 11 An. 467, 546; 13 An. 412; 8 N.S. 141; 3 L. 392. 


Wm. H. Jack and D. C. Scarborough for Defendants and Appellees: 


Plaintiffs in a petitory action, claiming property as owners by inheritance, are not entitled to 
recover it for themselves on the bare proof that they are the heirs of the decedent who 
some ten years before her death was shown to be owner. It is incumbent upon them to 
show that they are the sole heirs, that the property belonged to the decedent at the time of 
her death, and accordingly passed into her succession; and farthermore, that they have ac- 
cepted the estate in some of the modes prescribed by law or have otherwise been legally 
vested with title. 

Plaintiffs in petitory actions must stand or fall according to the strength or weakness of their 
own titles ; defects in defendant’s title will not strengthen or validate theirs ; they are re- 
quired to show from their own vantage ground all facts and particulars necessary to sus- 
tain their pretensions. 

When itis clearly in the power of a party to produce proot of a pertinent fact in his own 
favor, and he fails to do so, the presumption arises that it would have been unfavorable 
to his pretensions. 

Tax sales under the Constitution of 1868, have the same legal status according to judicial 
sales ; in this, that they are prima facie valid; hence, being prima facie valid, they stand 
good until attacked and overthrown by direct action. Their validity cannot be drawn in 
question in a collateral manner. 

Itis a solecism to say that a title prima facie valid could be an absolute nullity on its face, be- 
cause if a sale at all in fact and form, it is prima facie valid. 

A tax sale being prima facie valid, cannot be attacked and avoided under cover of a petitory 
action ; it is necessary, in the very nature of things, that such a title must be assailed 
directly, and its nullities or vices be pleaded and proven. 

The object of a petitory action is not to establish ownership, but to recover possession, for 
ownership must exist to warrant the action; hence, the defendant holding possession 
under prima facie and recorded title, will not be destituted of his title and tenure, unless 
and until his title is attacked and annulled under proper proceeding. 


The opinion of the Court was delivered by 

Pocué, J. Plaintiffs, in a petitory action, seek to be recognized as 
owners, and to recover possession of a valuable plantatior, situated in the 
parish of Natchitoches, and alleged to be in the illegal possession of de- 
fendants. They allege title as the only heirs of their deceased mother, 





SUPREME COURT OF LOUISIANA, 


Hickman et al. vs. Dawson and Husband et al. 








Mary E. Blanchard, who had acquired the property by purchase from 
the succession of her father, Frangois Gaiennié. 

The defendants first filed an answer and general denial, and then 
set up title to the property under a tax sale in 1872, followed by an 
averment that under a petitory action, containing no allegation of the 
nullity of such tax sale, plaintiffs could not assail their title; pleaded 
the prescription of three and five yeurs, and concluded with a reconven- 
tional demand in case of eviction, for the purchase price, for taxes since 
paid by them on the property and for the value of the improvements 
placed thereon by them since their purchase. 

They subsequently filed the following exception in bar of plaintiffs’ 
action: 

1st. That they are the owners and possessors of the property under 
a tax deed translative of property duly of record, and that such titles, 
like those in judicial sales, cannot be annulled collaterally, but must be 
attacked by direct action. 

2d. That it is a condition precedent to the institution of an action 
to annul a tax sale, that the plaintiff should make restitution or tender 
of reimbursement to the purchaser of the amount paid by him in dis- 
encumbering the property of its real charges. 

Plaintiffs have appealed from the judgment of the lower court, 
which rejected their demand and dismissed their petition, reserving their 
right to sue by direct action for the nullity of defendant’s tax-sale, and 
reserving to the latter all the claims set up by them in reconvention. It 
does not appear from the record that defendants’ exceptions were 
passed upon or disposed of. In his written opinion, the district judge 
informs us that defendants having gone to trial on the merits, without 
insisting upon their exceptions, he considered them as having waived 
their said exceptions. This construction is strongly urged by plaintiffs’ 
counsel, but it is earnestly resisted by defendants’ attorneys, who sug- 
gest a misapprehension of the precise status of the case on the part of 
the judge, for they were under the impression that the trial which took 
place was on their exceptions, and not on the merits. 

As we must be guided by the record, we are bound to conclude that 
the exceptions were not tried, and as the principal plea urged on ex- 
ception was incorporated in the answer, we do no injustice to defendants 
in following the course of the District Judge, in considering that their 
exceptions, which were presented after an answer to the merits, have 
been waived, and in confining our investigation to the matters of de- 
fense urged in their answer. 

After the introduction by plaintiffs of their evidence in support of 
their alleged title to the property, defendants then offered, as the muni- 
ment of their title, the tax deed of 1872, as alleged in their answer. 
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Whereupon plaintiffs, in rebuttal, offered to prove the nullity of said 
tax sale, for reasons of defects in the assessment and description of 
the property, in the notices required to be served on the delinquent tax- 
payer and in the advertisement of the property for sale. 

Defendants objected to the introduction of such evidence— 

“ Because plaintiffs had not alleged such irregularities, or nullities 
sought to be established in the tax-deed, and because it is not competent 
to consider collaterally any such nullities not patent on the face of the 
tax-deed.” 

The objection was sustained by the District Judge, and plaintiffs’ 
bill of exceptions to his ruling on this point, presents a question of vital 
importance, which requires our serious attention. We agree with the 
District Judge that the defects or elements of nullity charged against 
the tax-deed, are not patent upon its face; and, if existing at all, must © 
be proved by evidence on trial of the instrument itself; and that unsup- 
ported by such evidence the charge of nullity cannot be maintained. 
But the judge excluded such testimony on the ground that a tax-deed 
being a prima facie valid sale, cannot be attacked collaterally, but that 
elements of nullity must be the subject of a direct action in nullity. 

We have carefully examined the numerous authorities which he 
quotes in support of his conclusion, and have read with interest his able 
review of the jurisprudence on the validity of tax-sales, when attacked 
collaterally. 

But the authorities which he cites are predicated upon cases where 
the validity of the tax-deed was attacked by a third person, seizing the 
property of bis debtor, without regard to the expropriation of the 
debtor’s property under a tax-sale. In such cases, when the purchaser 
under such a sale, appeared in the proceedings and exhibited his tax- 
deed, it was properly held, and it is now the settled rule, that such sale 
could not be attacked collaterally for any latent defect, or unless the 
deed itself discloses on its face the absolute nullity of the sale. 25 An. 
287; Lannes vs. Bank, 29 An. 112; Jury & Gillis vs. Allison, 30 An. 
1235; Renshaw & Cammack vs. Imboden, 31 An. 661. 

A different rule applies in a petitory action where plaintiff alleges 
title in himself, and in which defendant to resist him successfully must 
show a better title in himself. 

In such a case, all matters of defense set up in the answer must be 
considered as open to every objection of law and fact, as if such objec- 
tions had been specially pleaded. 

The title which defendant sets up in such an action is presumed to 
be traversed or resisted in all its vital elements, and is thus open to every 
attack which might be levelled at it in a direct action in nullity. While 

plaintiff must recover upon the strength of his own title and not upon 
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the weakness of his adversary’s, the law allows him to meet the 
title opposed to him, with the same means of defense which his adver- 
sary may urge against his own title. 

In the case of McMaster vs. Steward, 11 An. 546, it was held: “The 
act of sale being set up by the defendant in his answer, is open to every 
means of defense in the hands of the plaintiff, without pleading the same 
otherwise than orally on the trial. Maillot vs. Wesley, 11 An. 467; Spencer 
vs. Grimball, 6 N. 8. 301. In applying this rule to the present case we do 
not lose sight of the provision in the Constitution of 1868, requiring 
courts of justice to receive tax deeds as prima facie evidence of a 
valid sale. 

We have given full effect to this rule, in maintaining the tax sale set 
up in the answer, as prima facie valid, but we must allow to plaintiff in 
his petitory action all the weapons of attack which are afforded to him 
by law. 

In our opinion the District Judge erred in excluding the testi- 
mony offered by plaintiffs, for the purpose of showing the nullity of their 
adversary’s tax title; and we shall remand the case on that ground. 

The plea of prescription urged by defendants is not tenable. The 
defects in the tax sale relied on by plaintiffs are not matters of form, 
but radical defects. Woolfolk vs. Fonbene, 15 An.15; Lague vs. Boagni, 
32 An. 912. 

In their brief defendant’s counsel argue that plaintiffs have failed to 
show legal title in themselves, in failing to show that their mother had 
the ownership and possession of the property at the time of her death, 
which occurred in May, 1871. The answer to this is, that this omission is 
supplied by defendants’ own evidence, which shows that in 1872 the 
identical property was seized and sold for taxes as property belonging 
to her succession. An admission in the record that plaintiffs were the 
sole heirs of Mrs. M. E. Blanchard refutes another objection urged in 
the same manner by defendants to the omission of such proof by plain- 
tiffs. 

The action instituted in this case by plaintiffs, is in itself an accept- 
ance by them of their mother’s succession, and answers defendant’s 
argument that they had not shown such acceptance. 

It is, therefore, ordered, adjudged and decreed that the judgment ap- 
pealed from be annulled, avoided and reversed; and it is ordered that 
this case be remanded to the lower court, to be tried according to law 
and to the views herein expressed; that the costs of this appeal be paid 
by defendants, and that the costs incurred in the lower court abide the 
final decision of the cause. 

Mr. Justice Levy recuses himself for the reason of his having been 
of counsel. 
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No. 8199. 


HEtrs oF STAFFORD vs. HENRY RENSHAW. 


On THE Motion TO Dismiss. 


The case being fixed for trial on the merits in this Court, whether or not the bond is sufficient 
for a suspensive appeal, the Appellee has no interest to have the appeal dismissed as sus- 
pensive, inasmuch as the case would still remain in this Court on the devolutive appeal, 


On THE MERITs. 


A final decree of this Court must be executed by the Court a qua, in the manner ordered in 
the judgment, and the inferior tribunal has no authority to enquire into the legality of 
the mode of execution so decreed. 

The plea of payment made by the Appellees, is not supported by the evidence. 

When the writ of injunction was not clearly abused, the defendant, on its dissolution, is only 
entitled to counsel fees in the way of damages. 


PPEAL from the Twelfth Judicial District Court, parish of Rapides. 
Bowman, judge ad hoc. 


Jas. Andrews, Jr., and W. F. Blackman for Plaintiffs and Appellees: 


Appellee contends that a writ of seizure and sale cannot issue against the property of a 
Succession under administration, where plaintiff has obtained a judgment against the 
succession in an ordinary action. C. P. Art.; 1 An. 205; 2 L. 547; 12 An. 642; 3 N. S. 498. 

Plaintiff having elected to pursue the via ordinaria, cannot afterwards resort to the execu- 
tory process to enforce the collection of a judgment recognizing his mortgage. 3 N.S. 
498; 31 An. 112. 

Where the heirs are present or represented and in possession of the property, the writ of 
seizure should issue against them and not the executor, who has no seizin. C. P. —. 


Bayne & Renshaw, J. G. White and R. J. Bowman for Defendant 
and Appellant: 


The decree in 30 An. 853, directing the seizure and sale of the mortgage property herein is 
correct, 24 An. 383; 20 An. 311. 

A final decree of the Supreme Court is to be executed in the manner directed by said Court; 
it cannot be controlled by the District Court. 11 La. 366; 6 Rob. 92; 20 An. 223. 

The writ herein issued on authentic evidence. C. P. 732. A mortgagee’s rights are not im- 
paired, because a judgment recognizing the validity of the mortgage and directing ite 
enforcement by seizure and sale, 12 An. 592. 

A judgment cannot be enjoined for causes, which might have been pleaded prior to judg- 
ment. 6 An. 282; 3 Rob 111; 12 An. 863 20 An. 551; 21 An. 464; 8N. S. 513; 2 La. 182. 

In an action of nullity, it must appear that plaintiff could not by reasonable diligence have 
sooner known matter relied on for Pelief. 3 An. 647; 6 An. 800; 1 Rob. 524; 14 An. 297; 18 
An. 507; 12 An. 86; 15 An. 275. 

Mere inferences from general statement of counsel’s opinion and conversations of clients with 
him are not evidence. 

The judgment sought to be annulled having been rendered by Supreme Court cannot be an- 
nulled by District Court. 2 La. 15; C. P. 608, 

Damages should be allowed on dissolution of the injunction. 23 An. 199; 12 An. 181; 3 An, 
589; C. P. 304. 

The injunction bond is a solidary obligation. 28 An. 676; 19 La. 497; 12 M. 81; 16 La. 173. 
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On Motion To Dismiss 


The opinion of the Court was delivered by 

Bermupez, C.J. The plaintiffs and appellees move to dismiss this 
appeal, because “ the bond is for no amount fixed by the court, and not 
as is provided for by article 577, C. P., there being no order of the judge 
fixing the amount for a suspensive appeal; and the amount of the bond, 
in such a case, should have been for one-half over and above the judg- 
ment annulled.” 

This is a suit for the nullity of a judgment. It is coupled with an 
injunction to arrest the sale of the property under seizure. The Dis- 
trict Court annulled the judgment and perpetuated the injunction. From 
this judgment the defendant appealed. 

The order of appeal fixes the amount of the bond at $250 fora 
devolutive appeal, and the bond furnished for such appeal is for that 
amount. The order does not fix any as the amount of the bond fora 
suspensive appeal, but merely directs that it be “ according to law.” 

Had the injunction been dissolved, it would not have been difficult 
to ascertain the amount for which a bond for a suspensive appeal should 
have been furnished; but, as the injunction was perpetuated and the 
judgment about to be enforced was annulled, it is not easily perceived 
at once, for what amount the bond for a suspensive appeal should have 
been given, the order of appeal specifying none. 

The condition of all appeal bonds is that the surety shall eventually 
satisfy, in the place of the principal, whatever judgment the appellate 
court may render against him. 

Under any contingency such judgment, however adverse to the de- 
fendant, could only be, in the present case, one affirming the judgment 
of the lower court which annulled the judgment attacked, and per- 
petuated the injunction and condemned him to pay costs. 

The amount of the bond in the case of a suspensive appeal from a 
judgment ordering the payment of money is fixed by Art. 575 C. P. 

On the wild assumption that the costs in the case amounted to 
twenty-five hundred dollars, the bond given for a suspensive appeal, 
which is for four thousand dollars, would be amply sufficient. The 
lower court fixed the amount of the bond, in case of a devolutive appeal, 
at $250, which could only be for costs. It virtually fixed the same amount 
for the bond in case of a suspensive appeal. 

The case is before us, and is now to be decided on its merits. It is 
impossible to conceive of what use it would prove to the appellee to 
dismiss the appeal as far as suspensive, as the suit would still remain 
before us on the devolutive appeal. 

Motion denied. 
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ON THE MERITs. 

The object of this suit is to annul a judgment of the Supreme 
Court, rendered in 1878, whereby Henry Renshaw was recognized as a 
creditor of the succession of Leroy A. Stafford, for thirteen thousand 
five hundred dollars, $13.500, with interest, and the property mortgaged 
to secure the claim was ordered to be seized and sold to pay the debt. 
30 An. 861. The suitis coupled with an injunction to prevent the execu- 
tion of the writ issued on that judgment, for the sale of that property. 

The grievauces alleged are twofold: 1st, that Renshaw having sued 
via ordinaria, could not change his proceeding to one via executiva; and 
2d, that the debt, liquidated by the judgment, was paid or novated. 

The defense was a general denial, and a prayer for damages. From 
a judgment against him the defendant has appealed. 

Ist. We do not consider that the plaintiff, Renshaw, has proceeded 
in any manner prohibited or unauthorized by law or jurisprudence. 

All he had to do was to produce to the lower court an authentic 
copy of the judgment of the Supreme Court in his favor, and to have a ~ 
writ to issue in furtherance of its behests. That is precisely what he 
has done. It was useless to obtain any decree for the execution of that 
judgment. C. P. 915. 

It is unnecessary to determine the character of the suit decided by 
the Supreme Court. We have no power to review the decision of that 
Court, in this proceeding, and must, and do assume, thatit was correctly 
rendered, and has done justice between the parties. It is sufficient that 
it recognized Renshaw as a creditor for the sum stated, admitted his 
mortgage, annulled the tax sales of the property affected thereby, and 
ordered the real estate to be seized and sold to pay the debt. It is as 
formal and explicit as any judgment could be, and fully justifies the 
course pursued by the plaintiff in the case in which it was rendered. 

The lower court had no authority to arrest, for the reason averred, 
the execution of that Judgment. It was its duty to enforce it. This 
first cause was not on its face a ground of nullity. 11 La. 366; 6 R. 92; 
20 An. 621; C. P. 604. 

2d. The plaintiffs aver that the claim liquidated by the Supreme 
Court was paid or novated. The burden was on them to establish the 
extinction of the debt. A judgment can be annulled on a plea of pay- 
ment. C. P. 615. 

The accounts between the original parties, planters and factors, for 
a number of years, were produced, and several witnesses were heard on 
the trial of the case to show the condition of their relations. 

An attentive examination of the evidence satisfies us not only that 
the plaintiffs have failed to prove payment or novation, but also that the 
defendant has actually established that his long existing and disputed 
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claim, twice acknowledged, still remains unsatisfied. It is high time 
that the Judgment of the Supreme Court, rendered in 1878, be now 
carried out. 

The charge of fraud against the defendant is reckless, and without 
foundation. 

We notice in the record a bill of exception to the refusal of the 
district judge to permit plaintiffs to file a supplemental petition, to 
plead prescription against Renshaw’s claim. The lower court should 
have allowed the filing, but then it should have overruled the plea, for 
the grounds stated for refusing the filing. If the court erred, it is an 
error by which the plaintiffs have not been affected, and which does not 
alter our conclusions, 

The defendant has prayed for the dissolution of the injunction with 
twenty per cent damages, and twelve hundred dollars for attorneys’ fees, 

The lower court gave no reasons to support the judgment which it 
.rendered. We must infer that it considered that the plaintiffs, who are 
the heirs of the original debtor, had shown some good ground for the 
injunction allowed them in limine, and perpetuated on the trial of the 
merits. We cannot, therefore, conclude that the remedy resorted to 
was clearly abused. We would not feel authorized to allow damages, 
other than the fees of counsel, which we think can be reasonably fixed 
at five hundred dollars, $500. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be reversed; and proceeding to render such judgment 
as should have been rendered by the lower court, 

It is ordered, adjudged and decreed that the injunction herein issued 
be dissolved, and that the writ enjoined be proceeded with, with instruc- 
tions to the lower court to have the same executed without further 
obstruction or impediment, 

It is further ordered, adjudged and decreed that the principals and 
sureties on the injunction bond be condemned to pay in solido to the 
defendant in injunction, Henry Renshaw, the sum of five hundred 
dollars; the sureties respectively up to the amount of their divided 
liability on the bond. 


No. 8240. 


Tue STATE OF LOUISIANA EX REL. ATTORNEY GENERAL AND WILLIAM MARTIN 
vs. V. LAMANTIA. 





The Governor has the power to fill vacancies occurring by death, resignation or removal, 
during the interim between the sessions of the Legislature, subject to confirmation by 
the Senate, when it meets. Affirming Decision in 32 An. 934. 

The Inspectors of weights and measures for the several Districts of the City of New Orleans, 
are State, and not Parish, officers. 
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Therefore, sec. 3924 of the Revised Statutes, which provides for their removal by the Gov. 
ernor for a certain cause, is not repealed by Art. 201 of the Constitution, which provides 
for the removal of Parish or municipal officers, by judgment of Court. 

In the exercise of the power, given to him by law, of removing public officers for certain 
causes, the Governor is the sole judge of the existence of such causes, and his action of 
removal is final and irreversible by the Judiciary. 


| vam from the Civil District Court, parish of Orleans. Houston, 
J. 


J. C. Egan, Attorney General, and J. P. Hornor and F. W. Baker for 
the Relators, Appellees : 


First—In a proceeding under the “intrusion act,’’ where the last commission expressly de- 
clares the vacancy to have arisen from the removal of the prior appointee, the courts are 
powerless to go behind the appointments made and pass upon the propriety or legality of 
the action of the executive. 32 An. 934; 25 An. 396; 12 An. 719; 17 An. 161. 

Second—The Governor has power to remove inspectors of weights and measures, under see- 
tion 3929 R. S. 

Third—Section 3929 R. S., is not repealed by the Constitution of 1879. Nicholson & Thomp 
son, 5 Rob. 367. 

Fourth—Article 201 of the Constitution, regulating removals, does not apply to State officers 
appointed by the Governor, who are subject to removal, under existing laws, by the 
Governor. 


Spencer & White for Defendant and Appellant : 


The sole question presented in this case is: Has the Governor the power to create a vacancy 
in the office of Inspector of Weights and Measures for the parish of Orleans by removing 
the incumbent *# 

We maintain that under the Constitution of 1879 the Governor has not that power. 

First—The office of Inspector of Weights and Measures is a parish office. 

Act No. 297 of 1855, creating the office, now incorporated in the Revised Statutes as sections 
3912 et seg., directs the appointment of four Inspectors for the parish of Orleans and one 
for each of the other parishes. It limits the performance of their fanctions to the parish 
within and for which they are appointed. His acts have no validity beyond the parish 
limits. His functions are in the nature of “ police functions,” like road overseers, over- 
seers of the poor, etc. (Sec. 3914-15.) The stamp of the Inspector of one parish will not 
legalize the use of a weight or measure in another parish. His functions are purely local, 
and of the mast subordinate character. 

In some sense, every conceivable officer is a State officer; that is, they all hold their places by 
authority of the State and perform functions created directly or indirectly by the State 
and relative to the government of the State. Thus, justices of the peace, constables, po- 
lice jurors, clerks, sheriffs and all other local officers are in this sense State officers— 
as much State officers as are Inspectors of Weights and Measures. They all, and each 
of them, perform functions prescribed by the State, and are all commissioned, and many 
of them appointed, by the Governor. 

It is no test of the character of an officer, that he is appointed or commissioned by the Gov- 
ernor. This would make State officers of all police jurors, and all clerks, sheriffs, justices 
of the peace, etc.—for the first are, by Act 37 of 1880, all appointed by the Governor, and 
the others have at different times been also appointed by him, and even now may be under 
certain conditions. Thus if a sheriff, or clerk, or justice of the peace, die, or resign, or be 
removed, the Governor appoints to the vacancy. Can it be possible that these officers are 
in such case converted and changed from parish into State officers by the mere fact of the 
Governor appointing them? Who will say that a police juror is a State officer? Yet he 
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is appointed and commissioned by the Governor. If you look to the functions performed 
by him, they are of the most public and important character, involving the exercise, by 
delegation, of the sovereign power of taxation, while the Inspector simply polices and 
verifies the correctness of the weights and measures of his parish. It would be impos- 
sible to designate any officer whose functions were more purely local. If his is not a parish 
office, then there are none such, and those words in the Constitution and laws mean 
nothing. 

Second—If he is a parish officer, the Constitution provides the mode of his removal (Art. 
201), and that mode is exclusive. : 

It is elementary that where the Constitution has provided a mode or modes of removing an 
officer, no other can be adopted by the Legislature. Why cannot the Legislature provide 
for removal of your Honors by trial before a commission, or by act of the Governor? 
Simply because the Constitution has provided the mode of removing you, as it has for the 
removal of the other executive and judicial officers—those modes are, impeachment or 
address for some, and trial by court, or address for others. 

Art. 201 of the Constitution provides a special mode of removal for ‘all parish, municipal 
and ward officers,” to wit: by judgment of the District Court. 

No other mode can be adopted, and all laws providing other modes are necessarily abrogated 
and repealed. Cooley Con. Lim. pp. 63, 64 and 88. Also, 31 An. 443-4. 

Third—But if these propositions are not true, the law creating the office of Inspector of 
Weights and Measures does not confer on the Governor the power of removal. Section 
3919 gives him the power to fill “‘ vacancy by death or resignation.” 

The only power of removal by the Governor, provided for in that act, is given by Sec. 3924, 
which says that the Inspector may employ assistance when necessary at his own expense, 
‘*but shall not commit their functions to a substitute without being subject to dismissal 
by the Governor.” 

The power of removal given by this statute is not general, but exceptional, and therefore 
the Court cannot presume its existence. This would be to reverse every rule of legal 
interpretation. 

It was incumbent on relator to show affirmatively that the exception existed which vested 
the Governor with power to remove. 

It is, therefore, manifest that the Court erred in refusing the defendant permission to prove 
that he had not committed his functions to a substitute, and, therefore, could not be re- 
moved. See Bill of Exceptions in note of evidence. 


The opinion of the Court was delivered by 

Fenner, J. Relators allege that Wm. Martin was appointed by the 
Governor of the State inspector of weights and measures for the first 
district of New Orleans, on the 26th of January, 1881, vice Vincent La- 
mantia, removed; that said Martin has been duly qualified and com- 
missioned as such officer, in support of which he presents his commis- 
sion certifying the above allegations; that notwithstanding his removal 
and the appointment of Martin, said Lamantia refuses to surrender the 
said office and continues to usurp and intrude into the same, and un- 
lawfully to execute the functions thereof. The relief granted by the 
“intrusion into office” act is prayed for. 

Lamantia, in defence, presents a commission from the preceding 
Governor of the State, under which he avers that he is the lawful incum- 
bent of the office; denies the power of the Governor to appuint thereto 
without the concurrence of the Senate; denies the power of the Gov- 
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ernor to remove for cause or otherwise; and denies that any cause for 
removal existed. 
The questions for examination present themselves logically in the 
following order: 
I. 


The power of the Governor to appoint without thé concurring action 
of the Senate depends upon his powers to remove. It is settled, and, 
indeed, not disputed, that the Governor has power to fill vacancies oc- 
curring by death, resignation or removal, during the interim between the 
sessions of the General Assembly, subject to confirmation by the Sen- 
ate whenit meets. State vs. Rareshide et al., 32 An. 934. 


II. 


Under the law creating the office in controversy, the Governor had 
the right to dismiss or remove incumbents for a certain cause therein 
specified. R.S. Sec. 3924. If that law remains in force, the power still 
exists. 

Unless inconsistent with the Constitution of 1879, the law does re- 
main in force. Const. Art. 258. 

Defendant contends that the law is inconsistent with Article 201 of 
the present Constitution, and is, therefore, repealed. 

Art. 201 provides a special mode of removal for certain officers there- 
in named, and for “all other parish, municipal and ward officers.” The 
office here in controversey is not named, and the only question is whether 
it is a “ parish or municipal office.” 

The State is the fountain of government, from which all powers of 
government are derived. These powers are exercised through the agency 
of officers. For convenience and efficiency of administration, the State 
has created certain political corporations known as cities, towns and par- 
ishes, to which it has delegated certain powers of government. In the 
case of cities and towns these powers are generally defined in their 
charters or acts of incorporation. In the case of parishes, they are 
prescribed by general or special statutes of the State relative thereto. 

These subordinate corporations, like the State itself, necessarily 
exercise the functions confided to them, through officers, whose duties, 
powers, mode of appointment and tenure of office are regulated by law. 
In a strict and proper sense, a parish or municipal officer is an officer of 
a parish or municipality, representing the parish or city, exercising 
powers belonging to the city or parish, and binding them by his acts 
within the scope of his authority. 

This precise view was taken by the Supreme Court of the United 
States. See Sheboygan Co. vs. Parker, 3 Wall. 93. 

In that case, the Constitution of Wisconsin ordained that “all 

29 
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county officers shall be elected by the electors of the respective counties.” 
By a special law the legislature constituted a board of commissioners 
named in the act to represent the county in borrowing money and issu- 
ing bonds therefor, in accordance with its provisions. The county con- 
tested the bonds, on the ground that the law granting these powers to 
these commissioners was unconstitutional, because creating “ county of- 
ficers” not elected by the people. The Supreme Court said: “Such 
persons, in the performance of their special duty, are in no proper sense 
* county officers.’ They do not exercise any of the political functions of 
county officers, such as levying taxes, etc. ad * An officer of 
the county is one by whom the county performs its usual political functions, 
its functions of government.” 

Looking to the charter and amendments thereto of the City of New 
Orleans, and to the laws regulating the powers of parishes, we do not 
find that the pcwer of regulating and inspecting weights and measures, 
and to require persons to comply with such regulations, and to impose 
fines and penalties for non-compliance, and exacting fees for inspection, 
was ever conferred upon any city or parish. These were powers of 
government reserved to the State, capable of being exercised by the 
State alone, and actually exercised by herself directly, through officers 
appointed by the Governor, representing the State exclusively and ac- 
countable to the State only. 

It is difficult to conceive upon what principle such an officer can be 
~ ealled a “ parish or municipal officer.” 

In the case of Wilson vs. Wiltz, 32 An. 688, we had occasion to ex- 
press our views on the question, whether a public administrator was a 
State or a parish officer, and in holding him to be the former, we said: 
* He holds his office directly from the State under appointment by the 
Governor of the State, and gives bond in favor of the State. His func- 
tions are regulated exclusively by the general laws of the State. He de- 
rives no power, directly or indirectly, from the parish or from the people 
thereof. He has no connection of any kind with the parish or municipal 
government, and exercises no functions having reference to such govern- 
ment or any connection whatever with parochial or municipal officers. 
Although he may only administer upon successions lawfully opened in 
the City of New Orleans, his authority over property belonging to suc- 
cessions is co-extensive with the limits of the State; and, quoad such 
property, he may perform the functions of his office in any parish of the 
State.” 

With the exception of the last paragraph, the tests here stated are 
fully applicable to the office now in question. The circumstance last 
mentioned was an ac“idental characteristic of the office then referred to, 
mentioned to enforce the position; but it is not an essential test, as is 
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apparent from the fact that a Judge of the Civil District Court of this 
parish, though he cannot exercise his functions outside of the parish, is, 
without dispute, a State officer. 

The contention that, because the law creating inspectors, requires 
the standard set of weights and measures to be provided at the expense 
of the City of New Orleans, and of the various parishes, and because 
the city authorities are authorized to pass regulations relative to the 
police of weights and measures for the purpose of aiding in the execu- 
tion of the law, the nature of the office is in any manner, affected there- 
by, has no force. These provisions are similar to the one requiring par- 
ishes to provide court-houses for the State judiciary, and to those 
general police powers which are granted to aid in the execution of the 
general laws of the State. 

We are constrained to conclude that the office here in question can, 
in no possible sense, be considered as a parish or municipal office. 


ITT. 


It is next contended that, as the power of the Governor to dismiss 
or remove is limited to dismissal for a special cause stated in the act, it 
was the duty of the Court in this case to inquire, whether or not, the 
specified cause existed in the present case, as a basis for the Governor’s 
action, and that the lower court erred in refusing to receive evidence on 
this point. 

In the case of the State vs. Rareshide, 32 An. 934, speaking with re- 
gard to this very law, wesaid: “ Had the defendants or any of them 
* * * been removed, and the commissions of the last appointees ex- 
pressly declared the vacancy or vacancies arising from such cause, and 
the filling of the same, we would have been powerless to go behind the 
appointments and pass upon the propriety or legality of the action of 
the executive.” This was, perhaps obiter in that case, and we have now 
given the maturest consideration to the question and have made a most 
exhaustive examination of authorities bearing thereon. 


In the case of State vs. Doherty, 25 An. 119, which with Dayries vs. 
Yoist, 25 An, 396, are the latest decisions of this court on the point, the 
doctrine is clearly laid down. The law provided that a tax collector “ fail- 
ing or refusing to do his duty, as prescribed in this act, shall be liable to 
dismissal from office by the Governor.” As in the present case, the re- 
lator presented a commission certifying his appointment, “vice T. Doherty 
removed.” In disposing of the question now under consideration, the 
Court said: ‘“ When the Governor removed the defendant and appoint- 
ed the relator, he decided that the defendant had failed or refused to do 
his duty, because it was in this contingency only that he had the right to 
remove him, However erroneous the decision of the Governor on that 
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question may be, we do not think it can, under our system of govern- 
ment be examined by the Courts. 

The legislature created the office; and the law provided that the 
Governor might make the appointment, and for a certain cause, remove 
the officer appointed by him. 


Here the law invested the Governor with a discretionary power 
which could alone be exercised by him. The decision of all the Courts 
of the State could not compel him to make the removal. The removal 
of defendant for neglect of duty was the exercise of executive discretion. 
The grant of power to the executive to remove an officer for a certain 
cause implies authority to judge of the existence of that cause. 


The power, vested exclusively in executive discretion, cannot be 
controlled in its exercise by any other branch of the government. ‘The 
policy of our Constitution and laws has assigned to the different depart- 
ments of the State government distinct and different duties, in the per- 
formance of which it is intended that they shall be entirely independent 
of each other, so that whatever power or duty is expressly given to or 
imposed upon the executive department is altogether free from the 
other branches of the government.’ Attorney General vs. Brown, 1 Wis. 
522. To institute the inquiry as to the correctness of the cause for which 
the Governor removed the defendant, would be a direct attack upon the 
independence of the executive, ‘and a usurpation of power subversive 
of the Constitution.’” 


It is vain to deny that this doctrine, if sound and authoritative, 
covers and decides this case; and it is inconsistent with, and overrules 
the contrary, ill-considered and unreasoned suggestions contained in the 
decision of Dubuc vs. Voss, 19 An. 210. 


The law provides that the inspectors “ may employ assistance when 
necessary, at their own expense, but shall not commit their functions to 
a substitue without being subject to dismissal from office by the Gover- 
nor.” It is clear that the power here vested in the Governor necessarily 
involves the exercise of discretion. Whether or not the officer has 
* committed his functions to a substitute” is a question of fact involv- 
ing evidence and requiring decision. It is also a question of construc- 
tion, as to what constitutes the commission of his functions to a substi- 
tute, in the sense of the law, and as to where the line of division runs 
between the legitimate employment of assistance and the prohibited 
commission to a substitute. The solution of these questions of fact and 
legal construction are necessarily confided to the executive discretion. 
Had these questions been submitted to judicial determination, a Court 
might have decided them erroneously; nay, a corrupt Judge might have 
decided them in flagitious opposition to the plainest law and the clearest 
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evidence; and yet the decision would have been absolutely binding upon 
the parties and all otlter departments of the government. 


The law on the subject is well expounded by the Supreme Court of 
Texas: “There can be no question of the power of the Governor to re- 
move for the specified causes. * * He did remove the appellee 
and appoint the appellant as his successor. * * The law makes 
no provision for ascertaining the existence of the causes, or for revising 
the action of the Governor, by any other authority or tribunal. In thus 
conferring the power of removal, to be exercised by him, without the 
concurrence of any other authority to ascertain the existence of the 
causes by judicial inquiry or otherwise, and without giving any power 
of revising his decision, the law made him, necessarily, the sole judge 
of the existence of the causes, and his decision is, necessarily, final and 
irreversible. No principle is more firmly established, than that where a 
special and exclusive authority is delegated to any tribunal or officer of 
the Government, and no mode of revising his decision, by appeal or 
otherwise, is provided by law, his action is final and conclusive of the 
matter submitted to his decision. This principle applies to all officers 
and tribunals to whom, or to which, a special authority is delegated; 
and not less to the Chief Executive officer of the State, than to other 
officers and tribunals, constituted with a special and limited, but ex- 
clusive, authority.” 

Keenan vs. Perry, 24 Tex. 253. 

To same effect: People vs. Stout, 11 Abb. Pr. 17, 19th Id. 171. 

Wright vs. Defrees, 8 Ind. 302. 

Attorney General vs. Brown, 1 Wis. @® £42 


Judge Cooley treats this as settled doctrine. In discussing the 
power of courts to inquireinto the motives of legislative action, he says: 
“The reasons are the same‘here as those which preclude an inquiry 
into the motives of the Governor in the exercise of a discretion vested 
in him exclusively. He is responsible for his acts in such a case, not to 
the courts but to the people.” 

Cooley, Const. L. p. 187. 


It thus appears that the reasons underlying this do-trine, rise far 
above any considerations of private interest or of injuries which may 
result to individuals from abuse of official discretion. They are founded 
in the elementary principles lying at the base of our system of Govern- 
ment, the most essential of which are the distribution of powers 
amongst co-ordinate departments and the preservation of the inde- 
‘pendence of each within its sphere. 


The Governor had power to remove for a certain cause. He has 
removed. We are bound to assume that he removed for the cause 
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specified, and in the proper exercise of his official discretion, over which 
we have no revisory power. He has the power to fill vacancies occa- 
sioned by removal, subject to confirmation by the Senate when it meets. 

It is, therefore, ordered that the judgment appealed from be 
affirmed at appellant’s costs. 


Mrs. Mary Murpay vs. Factors’ AND TRADERS’ INSURANCE COMPANY ET AL, 


ON THE MoTIoN To Dismiss. 

It is no good cause of complaint tor the Appellant and no ground of dismissal, that three ap- 
peals taken by different parties in the same case, be embraced in one Transcript. 

Insufficient service ot citation of appeal, not attributable to the Appellant, should not cause 
the dismissal of the appeal. 

ON THE MERITs. 

Under the late bankrupt law of the United States, the property of the bankrupt could legally 
be sold free of encumbrances, by order of the Federal Court, provided the mortgage credi- 
tors were properly notified to show cause why it should not be done. 

In default of such notice, the mortgages or privileges on the property were unaffected by the 
sale. 

Therefore, when the mortgage creditor, who was notified, bought the property at the sale 
ordered by the Court, his mortgage was extinguished by confusion, but he took the prop- 
erty subject to the mortgage of the creditor, who was not notified to show cause why the 
property should not be sold free of encumbrances. 

Such purchaser is a third possessor, not liable to a personal judgment on behalf of the mort- 
gage creditor, but against whom the latter has an action of indemnification for the value 
of any part of the thing mortgaged, which has been deteriorated or taken away, if the 
property is not sufficient to satisfy the mortgage. 

The purchaser in such case, is not entitled to be reimbursed the taxes on the property and 
other expenses paid by him, with priority over the mortgage creditor with the pact de non 
alienando. Under the pact, the vendee has no better right than the vendor, the original 
mortgagor. 


PPEAL from the Fifth District Court for the parish of Orleans. Cul- 
lom, J. 


J. D. Coleman for Plaintiff and Appellee. 
Gibson, Hall and Montgomery for the Insurance Company, Defend- 
ant and Appellant: 
ON THE APPLICATION FOR REHEARING. 

A note drawn to the order of the maker, and by him indorsed in blank, secured by act of 
mortgage, with the clause. ‘‘and to enure to the use and benefit of any and all future 
holder or holders” is transferred by delivery from hand to hand, and a transaction made in 
good faith with such holders concerning such note is binding and valid, possession protect- 
ing the sale, pledge or other disposition thereof. The possession of such paper carries the 
title with it to the holder. The possession and title are one and inseparable; 2 Wal. 110, 
Murray vs. Lardner, 20 An. 264; Doll vs. Rezitti, 26 An. 15; Giovanorich vs. Citizens’ 
Bank, 2 Parsons on Bills, 272, 279; 20 How. 843; 22 How. 96; 18 An. 192; Jackel vs. Fried 

220 An. 72; Wheeler vs. Maillot, 20 How. 343 ; Louque’s Digest, page 88. 


* Singleton & Browne for Leeds & Co., Defendants and Appellants. 
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On THE Motion TO Dismiss. 

The opinion of the Court was delivered by 

Wrty, J. From the final judgment in this case, signed on 3d July, 
1876, three appeals were taken, viz: One by the Factors’ and Traders’ 
Insurance Company, one by C. J. Leeds & Co., and one by Percy Roberts, 
assignee—all parties to this litigation. 

Plaintiff, appellee herein, moves to dismiss the appeals: 

1st. On the ground that citations of the appeals were served on 
her attorney, and not on herself, she being a resident of New Orleans. 

2d. Reserving the benefit of this objection, and without in any 
manner waiving it, she objects on the ground that Marshall J. Smith 
and other necessary parties have not been made parties to the appeal. 

3d. That the three appeals are improperly embraced in the same 
transcript. 

There can be no valid objection to the appeals herein being con- 
tained in the same transcript. Certainly the interest of plaintiff has 
not been impaired thereby. They are all for the settlement of this 
litigation. Marshall J. Smith, and E. E. Norton, assignee, have filed an 
appearance in this Court which, of course, makes them parties, if they 
are necessary parties. 

As to the objection that citations of the appeals were served on the 
attorney of plaintiff, and not on herself, we will remark that the record 
satisfies us that it was the fault of the sheriff and not of appellants, 
who, in their petitions for appeals, prayed that plaintiff be cited. 

In the case of the Widow and Heirs of Julien Seghers vs. Nevil 
Soule and Albert Gaillard, decided in January, 1876, and not yet re- 
ported, this Court said: “ Appellants were not bound to mention the 
names of the appellees in their petition for appeal. They prayed that 
plaintiffs (who are appellees) be cited. This was sufficient. It was the 
duty of the clerk to issue citations to all the plaintiffs mentioned in the 
petition, and it was the duty of the sheriff to serve the citations. No 
appeal should be dismissed unless the fault is attributed to the appel- 
lants.” See Act 45 of Extra Session, of 1870, section 11 ; 17 La. 515; 
2 An. 769; 12 An, 332; 13 An. 259; 14 An. 698; 16 An. 303; 21 An. 669. 

As appellants have caused plaintiff to be served with citations since 
this motion was filed, it will not be necessary to continue the case for 
service of citations. 

The motion to dismiss is denied. 


On THE MERITS. 
The opinion of the Court was delivered by 
Levy, J. The plaintiff, Mrs. Mary Murphy, alleges in her petition, 
that she is the legal holder and owner, before maturity, of two promissory 
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notes, each for $10,000, signed by Paul Cook and Justin Vairin, Jr., in 
solido, dated March 18th, 1870, payable one year after date to the order 
of said maker and bythem endorsed, which notes bear eight per cent. per 
annum interest from maturity; two other notes of same date and ma- 
turity, each for the amount of $10,000, held by the Factors’ and Traders’ 
Insurance Company, together with those above described, were secured 
by a special mortgage of like date with said notes, executed by said 
Cook and Vairin, on certain lots and buildings thereon together with 
the machinery, fixtures, etc., situated in the City of New Orleans, and 
known as the Orleans Refinery; that, on the 21st of February, 1871, 
Cook and Vairin, individually and as members of the firm of Paul Cook 
& Co., were adjudged bankrupts by order of the United States District 
Court of Louisiana; and in these proceedings in bankruptcy, Marshall J. 
Smith was chosen trustee by the creditors who participated in said pro- 
ceedings and confirmed as such by said United States District Court; 
that said bankrupts surrendered, in bankruptcy, a part of their estate, 
the said property mortgaged as aforesaid, to secure the payment of said 
notes; that, on motion of said trustee, the said United States District 
Court ordered the sale of said mortgaged property to be made at public 
auction, which was accordingly done on the 21st of December, 1872, and 
said property was, by the auctioneer, adjudicated to C. J. Leeds & Co., 
Lagan & Mackison, John Hennessey, T. A. Archer, as liquidator of the 
firm of Marshall J. Smith & Co., and the Factors’ and Traders’ Insu- 
rance Company, and on the 20th of June, 1873, by notarial act, said prop- 
erty was sold and conveyed to the Factors’ and Traders’ Insurance 
Company, said company thereby becoming sole owner thereof. She 
alleges that this sale was made subject to her mortgage as aforesaid, and 
the said company became liable to her in the full amount of said notes, 
held by her, with special mortgage on said property, and that she is en- 
titled to have said property seized and sold to pay her said mortgage, 
interest and costs, together with five per cent. on the amount sued for as 
attorney’s fees, as stipulated in the act of mortgage. She avers that 
said mortgage act contained the pact de non alienando, and that by virtue 
of the proceedings and purchase by said Insurance Company the mort- 
gage, to the extent of the interest held therein by the Factors’ and 
Traders’ Insurance Company to secure the payment of the two notes 
held by it, became extinguished by confusion, and that said mortgage 
has and is of full force and effect only to the extent of plaintiff's interest 
therein, to secure the payment of the notes aforesaid, held by her, with 
interest, costs, attorney’s fees, etc. She further alleges that she was in 
no manner a party to the proceedings in bankruptcy, and that she had no 
knowledge of and took no part in any of the proceedings above recited, 
and cannot be affected or concluded thereby. She finally prayed that 
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the Factors’ and Traders’ Insurance Company, E. E. Norton, assignee 
in bankruptcy of Paul Coox & Co.,and of Cook and Vairin and Marshall 
J. Smith, trustee of the creditors of the bankrupts, be cited to defend this 
suit, and that there be judgment in her favor and against the said de- 
fendants, in solido, for the aforesaid sum of twenty thousand dollars, 
with interest, attorney’s fees and costs as claimed, and decreeing that said 
mortgage on said property to the extent of the interest which the said 
Insurance Company may have had by virtue of its ownership of the two 
notes before mentioned, be declared to have been extinguished by con- 
fusion, and recognizing and enforcing plaintiff's mortgage on said prop- 
erty, and that the same be sold to pay the debt due plaintiff. 

E. E. Norton filed an exception of no cause of action as against 
him, which was sustained. : 

The Factors’ and Traders’ Insurance Company, in their answer, admit 
that the proceedings in bankruptcy were had as alleged in the petition, and 
that they were the holders and owners of the two notes of $10,000 each, 
and secured by mortgage on said property as set forth, which were concur- 
rent with these held by plaintiff. They aver that, pursuant to an agree- 
ment of the creditors and the order of the U.S. District Court, the said 
mortgaged property was, on the 21st of December, 1872, offered for sale 
and adjudicated to Leeds &Co., Lagan & Mackison, John Hennessey, 
T. A. Archer and respondents, for $45,000; and that solely for the mutual 
accommodation of said parties, subsequently, on the 23d June, 1873, 
without any valuable consideration whatever, the title thereto was taken 
in the Factors’ and Traders’ Insurance Company, and it was agreed, by 
the adjudicatees, that said company should, for their joint account, dis- 
charge all costs, expenses, charges, taxes and other claims on said prop- 
erty. That the parties, to whom the property was adjudicated, were all 
either privilege or mortgage creditors, and in consideration of this they 
bid in the property, in default of a bid equal to the aggregate amount of 
their claims, and that the sole reason therefor, aside from mutual con- 
venience, was the belief that, each party to the agreement was either a 
privilege or mortgage creditor or represented such; thatall the privileges 
and mortgages upon the property were represented, and that without 
this belief there was no motive for said agreement and none such would 
ever have been entered into. They specially aver that it was the belief 
of all parties to said agreement, adjudication and sale, that T. A. Archer 
held and represented the two notes of Mrs. Murphy now sued on, and 
that it was on her behalf alone that he became a party to said transac- 
tions. . 

They aver that they had reason to believe and did believe that said 
Archer did in reality act as the agent of Mrs. Murphy; that he made 
known to her the steps which were being taken in her behalf; that he fre- 
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quently advised with her; that she had full knowledge of all that was being 
done and freely assented thereto, and that she was as fully bound as if 
she had been personally present acting for herself, and if this had not 
been the belief of defendants no such agreement would ever have been 
entered into. That said Archer is erroneously made to appear as liqui- 
dator, representing the firm of M. J. Smith & Co., which said firm never 
had been and was not at the time of sale either a privilege or mortgage 
creditor of Cook & Co., and therefore had no direct interest in said trans- 
actions. That the notes of plaintiff had been for a long time and were 
at the date of the traneaction in possession of Marshall J. Smith & Co., 
the only qualified attorney in fact of Mrs. Murphy. That they dealt 
with Archer under the conviction that he was the duly authorized agent of 
plaintiff, and as she had full knowledge of his acts in the premises, and 
made no objection thereto, she should be bound thereby and be decreed 
to be the owner of her proportionate share of the said property. They 
further represent, that if the Court shall determine that said Archer was 
not the duly authorized agent of Mrs. Murpby, and she is not bound by 
his acts, then there was great and serious error of fact to their prejudice, 
as to the character or quality in which he was acting; that defendants 
acted from a mistaken belief as to his real capacity, and are entitled by 
reason of said error to a rescission of said adjudication and sale, or that, 
otherwise they will be made the innocent sufferers of irreparable injury 
and loss; that acting in the belief that all the privilege and mortgage 
creditors, including the plaintiff, had been duly represented in said 
transactions, and were bound and concluded, and pursuant to the above 
mentioned agreement, they, for the benefit and advantage of all parties, 
did defray all the costs incident to said proceedings, and have since paid 
out large sums of money on said property for its care and preservation 
and for taxes due to the State and city, amounting in the aggregate to 
$11,454 83, and that they are entitled to a privilege and preference upon 
said property over all other creditors, for said amount, with interest 
from 17th December, 1873, when said payments were made. They fur- 
ther aver that they are not the true and legal owners of all of said prop- 
erty, but that whilst the title is in their name, the real owners are them- 
selves and their co-adjudicatees, and they should be called in to defend 
their interests. They deny that they are personally bound to plaintiff, 
but that any claim which she may establish, will attach solely to the 
property in question or its proceeds, and she can only look to these for 
its settlement. They call in warranty their co-adjudicatees. They pray 
that there be judgment recognizing said T. A. Archer as the agent of 
plaintiff in said sale and that she be bound thereby; that she be recog- 
nized as one of the co-owners of said property in her just proportion, 
subject to her proportion of the amounts paid by respondents for costs, 
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taxes, etc., or that she have judgment only for her proportionate share 
of the net proceeds of the sale of said property, or if the Court shall 
determine that said Archer was not the agent of said plaintiff, that, by 
reason of said error of fact, the sale shall be rescinded and the property 
be held as it now stands merely for the purpose of selling it, to the end 
that the proceeds arising therefrom may be distributed as follows: 1st, 
that defendants be reimbursed the sum of $11,454 83, expended by 
them for the benefit of all parties concerned. 2d, that the balance 
therefrom be distributed between the privileged and mortgage creditors 
according to their rank in the same manner as though the property had 
been regularly sold by virtue of proper legal proceedings by said par- 
ties against Paul Cook & Co., the original debtors, and that all the privi- 
leges and mortgages be recognized as in full power and effect. The 
co-adjudicatees, Lagan & Mackison, through Percy Roberts, assignee, 
John Hennessey, Leeds & Co. and T. A. Archer, called in warranty, also 
filed their answers, Archer averring that he was, either expressly or im- 
pliedly, authorized to represent and act for Mrs. Murphy in the transac- 
tions set forth in the petition and proceedings, and the others setting 
up their privileges and adopting the allegations of the answer of the 
Factors’ and Traders’ Insurance Company. Marshall J. Smith, trustee, 
also answered, denying any liability on his part, and denying that there 
was cause of action against him. 

There was judgment in favor of plaintiff, decreeing the extinction 
by confusion of the mortgage securing the notes held by the Factors’ 
and Traders’ Insurance Co., recognizing the mortgage as securing plain- 
tiff’s debt, decreeing that plaintiff reeover of Factors’ and Traders’ In- 
surance Co. the amount of the notes with interest claimed, attorney’s 
fees at five per cent on the principal claimed and costs of suit, or, in 
default of such payment, that they deliver up all the mortgaged prop- 
erty to be sold to satisfy the judgment, rejecting the claims and de- 
mands set up by the company and the parties called in warranty by 
them, and dismissing the suit as against M. J. Smith, trustee, and E. E. 
Norton. 

From this judgment all the parties defendant have appealed except 
Smith and Norton. 

This full statement of the pleadings is necessary in order to com- 
prehend fully the grounds of plaintiffs action and defendant’s grounds 
of defence. 

The questions for solution and decision are as follows : 

1st. Was Mrs, Murphy represented in the matters of the bankrupt 
proceedings, the adjudication of the trustee’s sale and the subsequent 
sale to Factors’ and Traders’ Insurance Company and bound thereby ? 
2d. Was the mortgage claim of the Factors’ and Traders’ Insu- 
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rance Company, arising out of the two mortgage notes of Paul Cook & 
Co. held by them, extinguished by confusion taking place on their 
purchase of the mortgaged property ? 

8d. If Mrs. Murphy’s mortgage exists, is she entitled to personal 
judgment against the Factors’ and Traders’ Insurance Company for the 
amount of the notes held and owned by her with interest, costs and 
attorney’s fees, with the right to seize and sell the mortgaged property, 
and is said company bound to her, and can she execute her judgment 
against them for any balance due her on her notes, if the proceeds of 
sale of the property should not be sufficient to satisfy her judgment? 

4th. Should the five per cent for attorney’s fees be allowed ':pon 
the principal and interest due on her two notes? 

We will decide this case exclusively on the record as it stood before 
the District Court, when the judgment appealed from was rendered, 
without prejudice to the rights, if any, which may have since accrued 
to the parties litigant. 

1st. The evidence contained in the record fails to satisfy us that 
Mrs. Murphy was represented in the bankrupt proceedings as to Paul 
Cook & Co., the adjudication at the trustee’s sale, the subsequent sale 
to the Factors’ and Traders’ Insurance Company, or that she had notice 
of any of these matters. Without the fulfilment of these requirements or 
her subsequent ratification, she cannot be legally bound and her mort- 
gage rights have not been destroyed or impaired. 

Mrs. Murphy was certainly not personally notified of any of the 
proceedings in bankruptcy ; no written or special authority to Marshall 
J. Smith to represent her in these proceedings as a creditor of the 
bankrupts is to be found in the record, nor is there satisfactory proof 
to establish that such authority was granted by herto any one. On 

the contrary, her averments that she had no notice are not disproven— 
and the fact of notice to her should he affirmatively established by 
those claiming or asserting this fact. 

The order of the U. S. District Court for the sale of the property 
free of all incumbrances, could not divest her mortgage rights or privi- 
leges without the notice contemplated and required by the bankrupt law. 
In Willard vs. Brigham, 25 A. 600, this Court held: “If the mortgagee 
is not made a party to the proceedings to sell the property free from all 
incumbrances, his rights will be unaffected by the sale.” 

“The application for a sale of property, free from incumbrances, 
must state what persons have liens, incumbrances or interests therein, 
and notice must be given to all persons having liens or incumbrances 
on the property.” Bump on Bankruptcy, 155. 

In the éase above cited from 25 An. 600, it was held as follows : “The 
important questions are; First, whether the United States Court, sit- 
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ting in bankruptcy, had authority, under the bankrupt law of 1867, to 
order the sale of the property free of all incumbrances? Second. If 
the Court had the authority, have the requirements of the law been ob- 
served so as to remove the special mortgage set up in this case? On 
the first point we find no difficulty. The Supreme Court of the United 
States have frequently held that the property of the bankrupt may be 
sold free of incumbrances by order of the bankrupt courts, and the same 
has been decided by this Court. In order, however, to sell property free 
of incumbrances, the assignee must apply to the bankrupt court for an 
order to that effect, and must set forth the facts that justify the order, 
that the judge may decide whether the application should be granted. 
As this proceeding specially affects the rights of the secured creditor, he 
must be properly notified and summoned to appear and protect his in- 
terests. This is done by passing an order to show cause and directing 
that a copy of such order and the petition be served upon him. Bump 
on Bankruptcy, 6th Ed., p. 151, and authorities there cited. In the case 
before us we do not find that Norsworthy was properly notified, or was 
legally made a party to the proceeding resulting in the order to sell the 
property in question free of his prior mortgage. Not being a party to 
the proceedings, his rights are unaffected thereby. The property has 
passed out of the hands of the bankrupt court; it was therefore use- 
less to cite the assignee.” This case having been taken to the Supreme 
Court of the United States on a writ of error, that tribunal affirmed the 
judgment of this Court, and in the opinion rendered by Justice Clifford, 
as the organ of the Court, he said: “Such sales may be made without 
notice to the secured creditor, but if the assignee desires to sell the 
property free of incumbrances, he must obtain authority from the bank- 
rupt court, and must see to it that all the creditors having liens on the 
property are duly notified, and that they have opportunity to adopt 
proper measures to protect their interests.” 23 Wallace, 128 ; King vs. 
Bowman, 24 An. 506; 10 Blatchford, 515; 20 Wallace, 201; 24 How- 
ard, 205. 

The record, as we have stated, disclosing no legal notification, or 
summons to Mrs. Murphy, a secured creditor, the decisions above cited 
fit most aptly this case and are controlling in their effect. 

We are, therefore, led to the conclusion that Mrs. Murphy being no 
party to the proceedings whereby the order of sale was obtained, her 
rights were unaffected thereby. We next consider the effect of the 
adjudication, and then the subsequent sale to the Factors’ and Traders’ 
Insurance Company. At the trustee’s sale of the mortgaged property, it 
was adjudicated to the following persons (for the sum of $45,000, on the 
terms of one-third cash and the balance payable in one and two years, 
with eight per cent interest on the credit terms): the Factors’ and 
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Traders’ Insurance Company, Messrs. Leeds & Co., Lagan & Mackison, 
John Hennessey, T. A. Archer, Liquidator of Marshall J. Smith & Co.; 
and about six months after the adjudication, by a notarial act and 
agreement, the above-mentioned adjudicatees relinquished all their 
rights, title and interest, in the property to their co-adjudicatee, the 
Factors’ and Traders’ Insurance Company, and the terms of the original 
sale were changed and in lieu thereof the terms were made cash. It will 
be perceived that in none of the proceedings and acts does the name or 
interest of Mrs. Murphy appear, nor is there the slightest reference to 
any of the parties as representing her as her agent or attorney in fact; 
and there is not to be found in the full and complete record any written 
document or authority from her to any person, consenting to any sale, 
agreeing that any sale should be made of the property, free of incum- 
brances, authorizing the purchase of the property for her or ratifying 
the adjudication, acknowledging or recognizing the adjudication to T. 
A. Archer as being for her or her benefit, consenting to the change of 
terms of sale or ratifying or assenting to the subsequent sale to the 
Factors’ and Traders’ Insurance Company, or in any manner connecting 
heriwith the acts of T. A. Archer, the Liquidator of M. J. Smith & Co. 
It is only necessary to assert the elementary principle that contracts 
for the acquisition or alienation of real estate must be in writing, and 
authority to an agent to acquire or dispose of such property must be 
originally in writing or subsequently ratified in writing. There is not 
only no such instrument in writing, but in none of the proceedings or 
even authentic acts, is it alleged or stated, or are any expressions what- 
ever used, which tend to disclose the creation or existence of any agent 
representing Mrs. Murphy in the bankrupt proceedings, the adjudica- 
tion, or the transfer to the Insurance Companv. Whatever may have 
been the individual belief of any of these parties in regard to the partici- 
pation of Mrs. Murphy in these transactions or her assent or ratifica- 
tion thereof through the agency of Smith or Archer, there seems to 
have been a marked and apparently studious abstinence from the use 
of any expression identifying her with the acts of these persons, and 
nothing in all the solemn acts which in the remotest degree connect her 
therewith. After the most patient and careful investigation of the 
record, the most patient consideration of the arguments contained in 
the able and elaborate briefs filed, we are unable to discover anything 
which binds Mrs. Murphy, as a co-owner of the property conveyed to 
the Factors’ and Traders’ Insurance Company, or which can limit her 
rights under her mortgage to a pro-rata participation in the proceeds 
of the sale of the property. The mistaken belief and error of fact which 
the Insurance Company alleges it has fallen into, cannot be visited upon 
the plaintiff, and while not legal, it would surely be unjust to sacrifice 
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her rights and make her a vicarious expiator of the mistakes of the com- 
pany. Mere considerations of equity may be invoked where the law is 
silent or its construction obscure or doubtful, but where the plain letter 
and spirit and reason of the law stand forth in bold relief, courts cannot 
close their ears to its imperative mandates or blind their eyes to its 
plain teachings. We thinkthe grounds for setting aside the adjudica- 
tion and sale by reason of the alleged error of fact, are not sufficient in 
this case to justify such action on our part. C. C. Arts. 1826, 1847, 1823, 
1836 ; 22 An. 14. 

Having disposed of the first question and its several branches the 
others require no lengthy discussion. 

When the adjudication was made to the Insurance Company and 
its co-adjudicatees, it carried the property free of the incumbrances in 
favor of all the parties who had assented to the sale or had been prop- 
erly or duly notified of the proceedings which provoked it, and burdened 
with the incumbrance in favor of the plaintiff. Extinguishment, by con- 
fusion, of the mortgage and privileges in favor of the adjudicatees, 
took place at once, and the Factors’ and Traders’ Insurance Company, 
to whom the sale was subsequently made by agreement among the ad- 
judicatees, holds the property subject to and affected by the mortgage 
rights of the plaintiff, Mrs. Murphy. 2 R. 201; 2 An. 114; 28 An. 845. 

We do not think that the plaintiff is entitled to a personal judgment 
against the Insurance Company, but her rights are limited as herein- 
after prescribed to the mortgaged property, on which she may enforce 
her judgment in satisfaction of her mortgage notes. We have before 
stated that the property was sold subject to the mortgage in favor of 
the plaintiff; to that she must be confined. 4 L. 451. 

The record discloses that, after the adjudication and the sale to the 
Factors’ and Traders’ Insurance Company, the company sold the 
machinery, fixtures, etc., which had been specially mortgaged. When 
the company acquired this property it came to them burdened with the 
mortgage in favor of the plaintiff, and they held it and all of it, as third 
possessors, subject to that mortgage. It is clear to us, therefore, that 
this company is, under article 3407 of our Civil Code, to the extent here- 
after stated, liable to the plaintiff on account of the mortgaged property 
disposed of by it. “The deteriorations, which proceed from the deed 
or neglect of the third possessor to the prejudice of the creditors who 
have a privilege or mortgage, give rise against the former to an action 
of indemnification.” Code Napoleon, 2175. 

“A third possessor may make any charge he pleases in buildings 
on the property, but if he diminish its value thereby, he will be respon- 
sible to the mortgagee.” 5 N.S. 187; 6 N.S. 114; 2 An. 365; 19 L. 478. 

The machinery and fixtures were part of the mortgaged property 
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immovable by destination, and the mortgage with the pact de non 
alienando contained therein rested upon all the property, and the third 
possessor held it with full knowledge of and subject to the incum- 
brances which burdened it, and if the property remaining has been de- 
teriorated by his deed, he is liable in an action of indemnification, and 
in this case the right to proceed by such action must be reserved to the 
mortgage creditor. 

We are of opinion that the company is not entitled to have the 
amount claimed for taxes, expenses, etc., paid by it, constitute a charge 
upon the property with priority over or even concurrent with plaintiffs 
claim. “A purchaser of property subject to a mortgage containing the 
clause de non alienando and duly registered, cannot claim to be in any 
better condition than his vendor, nor plead any exception the latter 
could not.” 2N.S. 32; 19 L. 29; 13 L. 315; 2 R. 378; 6 R.58; 30 An. 800; 
Bump on Bankruptcy, 320. 

It is not necessary to enter into a discussion as to the validity of the 
alleged privileged claims of Leeds & Co. and others. It suffices to state 
that, if they had privileges they have been extinguished by their own 
acts and by their acquisition, together with their co-adjudicatee, of the 
property on which they might have operated. As owners they cannot 
at the same time be mortgagees and privileged creditors as to their own 
property. The appellee in her supplemental answer to this appeal, asks 
for an amendment of the judgment of the lower court, which only al- 
lows five per cent. attorney’s fees.on the principal of the mortgage notes, 
She is entitled to five per cent. attorney’s fees on the amount of the debt, 
principal and interest until payment, the interest is a part of the debt, 
and this percentage should be allowed and recognized as being secured 
by the mortgage. 

We perceive no error in. the rulings of the court a qua on these 
points, to which the defendants have taken their bills of exception, to- 
wit: that agency to sell immovable property cannot be proved by parol 
evidence, nor should such evidence be admitted to contradict the writ- 
ten act of sale in this case. 

It is, therefore, ordered, adjudged and decreed that the judgment of 
the Fifth District Court for the parish of Orleans, in this case, be 
amended by allowing five per cent. as attorney’s fees on the amount of the 
two notes held by plaintiff, principal and legal interest thereon from the 
maturity thereof until paid; and that said judgment be further amended by 
limiting the same to the enforcement of the mortgage by seizure and 
sale of the mortgaged property to satisfy said judgment, and that the 
right be reserved to plaintiff, in the event that the mortgage property 
shall not sell for an amount sufficient to satisfy said judgment, to pro- 
ceed in an action of indemnification against the defendant, the Factors’ 
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and Traders’ Insurance Company, for the recovery of the balance which 
may be due on said judgment, to the extent of the value of the mort- 
gaged property removed and disposed of by the said defendant, and 
that the judgment of said lower court is in all other respects affirmed 
at appellees’ costs. 


On APPLICATION FOR REHEARING. 


The opinion of the Court was delivered by 

Pocué, J. Defendant’s counsel, in two able and exhaustive briefs, 
strenuously urge upon us the reversal of our decree in this case, and 
glowingly picture the great hardships inflicted on their clients by the 


judgment rendered. 

We have carefully perused a second time the voluminous evidence 
in the record, and we have failed to find any testimony showing conclu- 
sively that Mrs. Murphy was legally represented in the matters of the 
bankruptcy proceedings, the adjudication at the trustees’ sale and the 
subsequent sale to the Factors’ and Traders’ Insurance Company, and 
that, therefore, she was bound by any of these trarsactions. 

But in their briefs for rehearing, defendants’ counsel press the fol- 
lowing proposition which they support with great force and cogent 
reasoning: That the Murphy notes being endorsed in blank, and being 
secured by mortgage to enure to the benefit of any and all future 
holders of the said notes, and being in the possession of Marshall J. Smith 
& Co. during all these transactions, are facts which justified third parties 
in treating with the holders of the notes, to consider them as owners 
thereof. And hence they conclude that for the purposes of the issue in 
this case, it is a matter of indifference whether Marshall J. Smith & Co. 
were the agents of others or not in various transactions referred to. 

It is evident that in their zeal for argument counsel have entirely lost 
sight of their pleadings by which, at least, they must be bound, 

Their answer rests exclusively upon the alleged theory that Mrs. 
Murphy was bound by the acts of Marshall J. Smith & Co., her duly 
authorized agents and attorneys in fact, having, as such, the exclusive 
possession, management and control of her said mortgage notes, and 
stipulating in her behalf in all the transactions covered in the issues of 
this case. All the testimony which they offered and introduced on that 
point, was intended for the sole purpose of establishing the agency of 
Marshall J. Smith & Co. touching the two notes, which were through 
the pleadings and throughout the trial recognized and treated as the 
property of Mrs. Murphy. 

We transcribe from their answer the following averment out of 
many similar allegations on this point: 

30 
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“Defendants aver that the two notes of plaintiff herein were and 
had been in the poesession of Marshall J. Smith & Co., or of Marshall 
J. Smith individually, who had been fora long time, and was at the 
date of these transactions, the only qualified attorney in fact of Mrs. 
Murphy.” 

Under such an allegation defendants could not have been allowed to 
show by evidence that the notes had been treated as the property of 
Marshall J. Smith & Co., and much less can they now be tolerated in 
their attempt to shift their position in the last engagement of this pro- 
tracted conflict. 

We find no error in our decree, and the application for rehearing 
must be denied. 








No. 7999. 


Svuccessions oF J. B. Hoop anp WIFE. 


It is discretionary with the judge of the Probate Court, on the application of the administra- 
tor of a succession, to cause the property ordered to be sold to pay debts, to be re-examined 
and re-appraised by the experts. 

This re-appraisement can be made at any time before the sale. 

It is only when the creditors demand it, that the property of a succession must be sold for 
cash. In the absence of such demand from the creditors, it is legal and proper for the 
Court to order the sale to be made partly for cash and partly on credit. 

When property of a succession is sold to pay debts, on the application of the administrator, 
whether there are minor heirs or not, the adjudication can legally be made at the two- 
thirds of the appaisement. 

It is only when the creditors demand the sale under Article 990, C. P., that the full appraise- 
must must be reached. 


a from the Second District Court, parish of Orleans. Tissot, 
J. 


Joseph P. Hornor and Francis W. Baker for the Purchaser, Ap- 
pellant: 


First—Property of a succession sold, even to pay debts, must, at the first offering, bring the 
appraised value in the inventory. 

Second—Property of a succession, sold on the application of the administrator, should be 
offered for cash at the first offering, and if it does not bring the appraised value in the 
inventory, must be re-offered, in accordance with C. P, Art. 990, on twelve months’ credit. 

Third—A sale of succession property to pay debts, made at the instance of the administrator, 
cannot be made on credit, even with the consent of creditors, particularly when it does 
not appear that all the creditors of the succession have consented. 

Fourth—There is no law authorizing the re-appraisement of succession property before a 
sale, except that in case of a sale to wind up a vacant succession, under C. C. Arts. 1169 
and 1170. 

Fifth—The validity of the title to real estate sold at succession sale does not dependjupon the 
opinions of witnesses as to the actual value of the property on the day of the sale. 
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Gibson, Hall & Montgomery for the Administrator, Appellee: 

First—Property of a succession sold to pay debts need not bring more than it is worth, as 
evidenced by an appraisement of competent persons, made before the sale. 

Second—An appraisement of succession property made by order of court, after the orderof 
sale has been granted, and betore the sale, is a good appraisement to fix the value of the 
property, and binding upon a purchaser at such sale, so far as the amount it must bring 
under the law. 

Third—The requirement of the law relative to appraisement and sales of succession property , 
is to have it sold under an appraisement made before the sale that conclusively fixes the 
value of the property at the sale. 

Fourth—Succession property sold to pay debts may be sold for part cash and balance on terms 
of credit when such a sale is clearly in the interest of the succession and the creditors, 
and to get the highest price and is agreed to by them before the sale. 

Fifth—The excessive valuation of property made in an inventory cannot prevent an ap- 
praisement before the sale at what it is worth, when such fact is clearly proved. 


The opinion of the Court was delivered by 

BerMupDEz, C.J. On the application of the administrator of these 
successions, the only piece of real estate belonging thereto was ordered 
to be sold. 

It was mortgaged to secure $23,200. It had been appraised in the 
inventory at $15,000. Two days before the sale it was ordered to be re- 
appraised, and it was valued at $12,000. With the consent of the mort- 
gage creditors, who had pressed payment, it was ordered to be sold part 
cash, part on credit. Onthe day of sale it was bid off to the highest and 
last bidder for $12,500; but the adjudicatee refused to accept the title. 
The deceased left minor children. 

From a judgment ordering compliance with the sale, the adjudi- 
catee has appealed. 

The question presented for solution is: 

Can the immovable property of a succession, in which minors are 
interested, and which is ordered to be sold to pay debts at the instance 
of the administrator, be adjudicated at the first offering for less than 
the appraisement in the inventory, and on any other terms than cash ? 

The question has long ago, and quite frequently since, been decided 
in the affirmative, the minors, who are beneficiary heirs, being con- 
sidered as having a mere residuary interest. This has been held not 
only in cases in which the property was ordered to be sold on the de- 
mand of an administrator, but also of a tutor administering a doubt- 
fully solvent succession. 7 L. 312; 8 L. 412; 5 R. 96; 10 R. 396, 457; 11 
R. 508; 2 An. 966; 4 An. 578; 9 An. 107; 13 An. 383; 15 An. 641; 16 An. 
420; 28 An. 175, 269. 

In the first of the two last cases in 28 An., the jurisprudence on 
the subject had been emphatically announced as settled, although there 
was delivered a dissenting opinion on the occasion. But for the hypo- 

thetical ruling at first made in 29 An. 505, and next in 31 An. 414, particu- 
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larly in the last case which was discussed, the question would not 
presently admit of the slightest doubt. 

In the first of those cases, decided in June, 1877, at Opelousas, the 
Court well held that a sale of succession property to pay debts could not 
be made for less than two-thirds of the appraisement, but added that 
sales made for less than the appraised value will not be disturbed, if 
there be proof that the price at which it was adjudicated is its actual 
value, thus hypothetically sanctioning a sale at less than the appraise- 
ment. 

In another case, decided shortly after, in the same volume, p. 536, 
as it were with a view to dispel the cloud apparently thus cast, the 
same Court, Spencer, J., said: 

“We are aware that this Court has held that the sale of minors’ 
property to pay the ancestors’ debts, may, under certain circumstances, 
be made for less than its appraisement; but we think the property in 
those cases was rather that of a succession than that of a minor, and 
that the law, as laid down in articles 990, 991,992 of the Code of Practice, 
governing sales of succession property, received a most liberal interpre- 
tation in the cases where this Court so held.” 

. “While upon the doctrine of stare decisis, we would be loth to de- 
part from the rule that succession property sold to pay debts may, on 
first offering, be sold for less than its appraisement, we are not disposed 
to extend the rule to property belonging exclusively to minors. We 
prefer to adhere to the letter of the law, that it cannot be legally sold 
for less than the appraisement.” C. C. 342, et seq. 

The most recent expression of the judicial mind on the subject was 
delivered in Tabary, 31 An. 411. The Court there distinctly said: 

“At the pages of the Code to which we refer, what do we read? 
That, when sold for cash, the property of vacant estates, of all succes- 
sions accepted with benefit of inventory, whether the heirs are minors 
or of age, and of all successions under administration, cannot, at the 
first offering, be sold for less than its appraised value; that, unless that 
value be bid and obtained, the property must be readvertised for sale 
and then sold on credit for what it will bring.” 

The articles referred to are 990, 991, 992, 995 C. P. 

It is worthy of note, that article R. C. C. 1170, relative to the sale 
of the property of a vacant succession, directs the judge to cause it “to 
be estimated by experts, by him appointed and sworn, and if at the sale, 
two-thirds of the estimated value be not offered for it, the sale shall be 
suspended and the curator is bound to have it again exposed after the 
same time of notice,” &c., “but then, the property must be sold at the 
price offered.” 

It is likewise to be borne in mind, that article 995 of the C. P., ex- 
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pressly provides, that what is said in the section in which it is found 
“only applies where such estates are administered by curators, or other 
persons appointed by a court, or by testamentary executors.” 

It is to be regretted that a principle which appeared to be deeply 
imbedded in our jurisprudence, and which had become a rule of practice 
and of property, was thus shaken, and that a question which had been 
considered forever set at rest, was thus again agitated. 

After a thorough examination of all the authorities on the subject, 
we find that the question has been unnecessarily complicated, to the 
mistification of both Bench and Bar, by amalgamating with it the interest 
of minors concerned in the succession, and other considerations, which 
appear to us to have no affinity to it. 

The error committed consists in the double fallacious assumption, 
that minors have greater rights than major heirs, in the settlement. of 
an estate, and that the articles of the Code of Practice (990-2-5) have 
a general purpose, and therefore must receive an inflexible application 
to all cases of sales of succession real estate. 

Minors are invariably beneficiary heirs. Majors are, at their option, 
either beneficiary or unconditional heirs. In either case, when the suc- 
cession is in the hands and under the control of an executor or of an 
administrator, and is in process of liquidation, the interest of the heirs, 
minors or majors, being merely contingent, deducto wre alieno, neither 
must be consulted, or heard, before an application is made by the suc- 
cession representative, as an essential condition precedent, for the 
validity of an order of sale to pay debts. They are notified of it by the 
public advertisements during thirty days. 24 An. 530; 15 An. 675; 19 
An. 528; 18 An. 496; 28 An. 269; 2 An. 966. If the order have been 
improperly granted, or if the heirs wish to prevent the sale, by tender- 
ing the amount required for the payment of the debts or the discharge 
of the legacies, if there be any, they are not left without adequate rem- 
edy. 23 An. 309, 633; 24 An. 530. On a proper showing they, or cred- 
itors, would be entitled, either to have the terms of sale changed or the 
sale itself arrested. What that showing should be, necessarily will have 
to depend upon contingencies. If the sale be not arrested or the terms 
modified, and it take place, it will be treated as ratified by the implied 
consent of both creditors and heirs, and title will pass to the adjudicatee, 
who is not bound to look for protection beyond the decree of a court of 
competent jurisdiction, and may safely comply with the terms of adjudi- 
cation. 

It is an indisputable proposition that the law allows that which it 
does not forbid. 2 

The clear right of a creditor, whose claim is liquidated by a judg- 
ment, is to subject the property of his debtor, when any is found, to the 
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satisfaction of his debt. His remedy to that end varies according to 
circumstances. 

If the debtor live, the creditor, if he hold a judgment contradictorily 
obtained, or has a claim secured by an authentic mortgage, may issue a 
ji. fa. against alland levy on any of the property of his debtor, or execu- 
tory process against the real estate specially affected, and have it sold 
at the first offering at two-thirds or more of its appraisement, or without 
appraisement, where the same is duly waived. 

If the debtor have died, the creditor, if his claim be ljiquidated by 
judgment, or acknowledged, can insist upon a sale being ordered, in the 
mortuary proceeding. Jn such a case, the law requires that the ap- 
praisement be reached, and if it be not, that the property be afterwards 
sold at any price at‘twelve months’ credit to the highest and last bidder. 

If the creditor, however, be one whose claim is secured by mortgage, 
he has two remedies. It is optional with him, either to insist for an 
order of sale in the mortuaria, or to proceed via executivd in different 
and distinct proceedings. In the former case, the property could not 
be sold for less than the aprraisement at the first offering. 5 R. 96; 10 
R. 457; 3 An. 607; 10 An. 238. In the latter case, he would be entitled to 
have the property sold at the first offering at two-thirds or more of the 
appraisement and, in both instances, if there were no adjudication at 
the first crying, he could have it subsequently sold for any price at 
twelve months’ credit. 12 An. 69; 19 An. 528. 

But now, if the creditor does not insist on an order of sale in the 
mortuaria, or does not proceed via execulivd, being a mortgage creditor, 
and the adininistrator is prevailed upon, or considers that the creditors 
should be paid, he may, as the representative of all the creditors, ut 
universi, as their mouth-piece, speak in the name of all, and apply for a 
sale of sufficient property to pay them. Jn such a case, there is no law 
that requires that the property should bring the inventory appraise- 
ment. 

In the absence of any express provision of law on the subject, the 
case being one of expropriation of the legal successors of the deceased 
debtor to pay his debts or those of his succession, the court must be 
guided by laws in pari materia, which are alike in instances in which 
writs are issued and in which an order is made for the sale of the prop- 
erty of insolvents, or of vacant estates, that is, at two-thirds of the ap- 
praisement. R.C. C, 21, 2184, 1170; C. P. 995. 

Article 1167 R. C. C. is to the effect that the sale in the case of a 
vacant succession can be made to the last and highest bidder and does 
not impose any lower limit for an adjudication. 

Article 1170, in the instance stated, fixes that limit at two-thirds of 
the appraisement. 
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Article 2184 provides that all sales of property ceded to creditors 
must be made at the same terms and under the same formalities that 
property seized on execution is sold. 

Article 680 C. P. authorizes an adjudication if the price offered by 
the highest and last bidder reach or exceed two-thirds of the appraise- 
ment. 

Article 995 C. P. assimilates all succession sales, whether the estates 
are administered by curators or other persons appointed by a court, or 
by testamentary executors. 

In Carter vs. McManus, 15 An. 642, the Court well said through 
Mr. Justice Land as its organ: 

“It has been repeatedly held, that the rules which regulate the sale 
of the property of minors, do not apply to sales of succession property 
made at the instance of administrators for the payment of debts. And, 
as a consequence of this ruling, it has been held, that the sale of suc- 
cession property for the payment of debts may be made for less than 
the appraised value in the inventory. And, as a further consequence of 
the same ruling, such sales must be held valid and binding upon minor 
heirs as well as upon heirs of full age; for, in estates accepted with the 
benefit of inventory, no law requires that the property shall produce its 
appraised value, nor that a reappraisement be made in case the first 
estimation shall not be obtained.” See authorities quoted. 

In the succession of Weber, 16 An. 420, the Court, Mr. Justice 
Voorhies delivering the opinion, said: 

“The payment of the debts must be effected without regard to the 
appraisement, when the sale is ordered at the instance of the adminis- 
trator; but, if ordered at the instance of the creditors, then recourse 
must be had to articles 990, 991 and 992 of the Code of Practice.” 

See, also, 2 An. 968; 19 An. 528; 28 An. 175, 269; 13 An. 383; 9 An. 
107. 

We think that those opinions are a sound exposition of the doctrine 
on the subject, and as the ruling in 31 An. 414 is solitary and cannot be 
considered as representing previous adjudications, which were, in 29 
An. 536, formally recognized as stare decisis, it should not be invoked 
as authority on the question there decided in other similar cases. 13 L. 
445; 6 R. 225; 11 R. 302; 13 An. 345. 

The reason for which the law requires (C. P. 999-2) that property 
ordered to be sold, at the demand of a creditor, shall not be adjudicated 
for less than the appraisement, is that it will not permit one or a few to 
force a sale and have the property sold for less than the appraisement, 
possibly sacrificed, when all others concerned remaining silent, appa- 
rently consent by their tacit acquiescence, that matters continue in statu 
quo until they otherwise determine. 

















472 SUPREME COURT OF LOUISIANA, 


Succession of Hood and Wife. 








But the adjudication in the present case, not only exceeds the two- 
thirds of the inventory appraisement, but also the evaluation ordered 
and made shortly before the sale. 

It was discretionary with the District Judge, on the application of 
the administrator, to cause the property ordered to be sold to be re-ex- 
amined and reappraised, as it may well be that the property may have 
been appraised too high at first, or shrunk from the original evaluation 
put upon it. - The report of the experts appraising it at $12,000 is indi- 
cative of that hypothesis. 

The objection that the order to value again was made two days 
before the sale, is unwholesome, A judicial sale to pay debts has for 
its objects a forced expropriation. Had the mortgage creditors pro- 
ceeded via executivd as they might have done, the property securing 
their claim could have been appraised, as is usual, shortly before, pos- 
sibly on the very day of sale. The appraisement is intended as a guide 
for the officer or succession representative making the sale. It is suffi- 
cient if it be made in time for the sale. 2 An. 206. 

We hear no complaint from any creditor or heir in this case. The 
mortgage creditors, who could have required the sale for cash, have 
consented to its being made on terms, deeming it to their advantage. 

It is only where the creditors require, when they demand a sale, 
that it be made for cash, that the court must so order. Asa rule, it is 
preferable, where no objection is made, that the sale be ordered on 
more advantageous terms. The practice has been to ask, and the 
courts have sanctioned sales, part cash part on credit, the notes after- 
wards to be reduced to cash with proper authority. 2 An. 966; 19 An. 
355; 15 An. 264. 

Had the property in question brought the inventory appraisement, 
the surplus over the adjudication actually made and under consideration 
would have wholly enured to and been completely absorbed by the 
mortgage creditors. 

We take the rule to be, that the property left by deceased persons, 
when ordered to be sold to pay debts on the application of a succession 
representative, executor, administrator, or other, in any succession, 
legal, testamentary, or irregular, vacant or not, accepted with benefit of 
inventory or unconditionally, whether the heirs be of age or minors, or 
both, present or absent, or both, can be legally sold for less than the ap- . 
praisement thereof, but not for less than two-thirds thereof at the first 
offering; and that the only case, in which the law requires that the ap- 
praisement be reached, is when one or more creditors require a sale under 
the provisions of articles C. P. 990-2. 

We have taken much pain to review the whole subject. We have 
given it our full and diligent attention, and after a patient and thorough 
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investigation and mature deliberation, we have come to the conclusions 
which we have expressed. We trust that the question will now be con- 
sidered at rest, and that no title will be questioned when the same has 
been obtained in the cases within the purview of this opinion, which far 
from upsetting, may quiet such titles. 

We find no error in the judgment appealed from. It is, therefore, 
affirmed with costs: 








No. 8175. 


Boarp oF Liquipators oF Hart & Hérert vs. J. W. Bates, SHERIFF, ET AL. 


An extrajudicial surrender of his property, made by a debtor to his creditors, especially 
when some of the latter refuse to accept it, does not divest him of the title to that prop- 
erty; and the creditors who declined the surrender have the right to sue the debtor and 
seize and sell his property, notwithstanding the extrajudicial surrender. 


4 PPEAL from the Seventeenth Judicial District Court, parish of East 
Bator Rouge. Sherburne, J. 


Sam’l P. Greves and H. M. Favrot for Plaintiffs and Appellants : 


I. There was no seizure of the property. 
First—Because no actual possession was taken by the sheriff. L. D. p. 279-6 A. Nos. 2, 4, 5. 
The mere verbal appointment of a female occupant of the house as custodian, followed by 
no collection of rents, is not sufficient, where it appears that the liquidators of Hart & 
Hebert, to whom the property had been surrendered for the benefit of creditors, held an 
office in the building occupied by their President and Secretary. They should be likened 
to third possessors entitled to notice. 30 An. 1. 

Second—There were no notices of seizure served on either Hart or Hebert or their Liquida- 
tors. The absence of any return by the sheriff that the notices were served, cannot be 
supplied by the verbal testimony of that officer, in another suit, after he has become 
Sunctus officio; 10 M.91. The rule laid down in 2 R. 485 only refers to amendments of 
existing returns. 

Il. There was no valid sale of the property. 

First—Because the writ had expired, the sheriff made no return at the end of seventy days. 
His term of office expired, and his successor returned the writ 413 days after its expiration, 
and then proceeded to execute it on a retained copy. 26 An. 735; 27 An. 678; 28 An. 75; 
30 An. 84. 

Second —Section 3416 R. S. to the effect that the return of any writ of ji. fa. shall in no case 
operate as a release of seizure of property, or as a discharge of any lien acquired there, 
on, is a negative pregnant with the affirmative that unless the writ is returned, the seizure 
shall be released and the lien acquired thereby discharged. 

Third—In execution sales a compliance with the forms of law, supplies the consent of the 
seized debtor. Plaintiff incurs the risk of his laches, and the sheriff is responsible to 
him, otherwise there is no reason for the provisions of R. S., sections 3413, 3408. 


G. W. Buckner and Herron & Beale for Defendants and Appellees: 


First—It is res adjudicata that these plaintiffs are not owners and third possessors of the 
property, the sale of which they seek to set aside. 30 An. 868, 869. The same decision 
shows they can no longer contest any informalities in this suit. 
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Second—All judicial proceedings are presumed to be regular until the contrary is shown. 
183 La. 496; 2 An. 503; 3 An. 146; 13 An. 216. 

Third—He who seeks to annul an alienation must show that the formalities were not com- 
plied with. Grant vs. Walden. 

Fourth—Notice isa right personal to defendant, and exclusively for his benefit, which he 
may waive without invalidating the sale; his creditors cannot complain. 6 An. 361; 7 
An. 143. 

Fifth—Ex-sheriff may make a return. 2 R, 484. 

Sixth—The expiration of the writ, without a copy being retained immediately, does not re- 
lease the seizure made prior to the expiration of writ under it, and the sale of the prop- 
erty under a copy retained before second advertisement, is valid, especially where the 
sale had been arrested by injunction on the part of plaintiffs, now attacking sale. 13 An. 
216; 11 Rob. 181; 12R. 13; 24 An. 164; 30 An. 84. Conclusive on this point, 30 An. 1128; 
32 An. 474. 


The opinion of the Court was delivered by 

Bermupez, C.J. On the 7th of November, 1875, the members who 
composed the firm of Hart & Hébert, made an extrajudicial voluntary 
surrender of their property to their numerous creditors, which twenty 
odd of them refused to accept. 

Styling themselves “the Board of Liquidators of Hart & Hébert,” 
the petitioners took possession of such property. 


Certain mortgage creditors, nevertheless, thereafter proceeded via 
ordinaria to the recognition of their claims, and obtained judgment to 
that end, contradictorily with Hart & Hébert, which on appeal was 
affirmed. 30 An. 868. They afterwards assigned that judgment to an- 
other person, who issued a writ to have it satisfied, levying on the mort- 
gaged property. At the offering for sale by the sheriff, T. W. Bothick, 
the real defendant herein, became the adjudicatee, and subsequently had 
himself put in possession of the property by that officer. 

Thereupon, alleging themselves owners of that property, in their 
fiduciary capacity, the plaintiffs charged by this suit apparently grave 
irregularities against the proceedings conducive to the sale, and prayed 
for the nullity of the sale and for possession of the property. 

Several defenses were set up by Bothick, res judicata, estoppel, 
general denial, title in himself, and eventually a money demand for taxes 
paid for, and repairs put on the property. 

There was judgment rejecting the plaintiffs’ demand and they have 
' appealed. 

When the case of the mortgage creditors above mentioned was de- 
cided on appeal in 1878, the court speaking of the intervenors, who were 
the liquidators of Hart & Hebert, the present plaintiffs, said: “ The in- 
tervenors claim to be third possessors, but are not, under the evidence, 
entitled to occupy even that position, as they are shown to be and 
allege themselves simply the liquidators of Hart & Hébert, and, in that 
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capacity, to have received from the partners a transfer of the land, 
mortgaged for the benefit of creditors. This is, at best, but a security 
and means for the payment of the debts coupled with the power to sell 
the property for that purpose, the real title being in the hands of the 
debtors.” 

In that expression of opinion, touching the legal status of the plain- 
tiffs, we concur. 


The surrender made extrajudicially by Hart & Hébert was not 
accepted by all their creditors. It does not purport to be a dation en 
paiement, It can have no greater force than a voluntary surrender, 
taking place through the intervention of the court, under the State 
laws. : 

The Code, article 2175 et seg., says that the surrender does not 
give the property to the creditors. It only gives the right of selling it 
for their benefit, and receiving the income of it till sold. The debtor 
preserves the ownership and may divest the creditors of the possession, 
at any time before they have sold it, by paying the amount due them. 
Even after a liquidation, the debtor having ceased to be such, is entitled 
to be paid the surplus, if any remains, after payment of the creditors. 
Even if he were to die before the sale, the property surrendered would 
form a part of his succession. R. 8. 1791. 


The jurisprudence on those provisions of law ig, that the acceptance 
of the cession vests the property in the creditors, so that it be no longer 
liable to seizure or execution; but they acquire no real ownership in it. 
It is vested in them only to a certain extent and for certain purposes. 
They cannot hold it in common nor partition it in kind. It is in their 
hands only as a pledge, which they must have sold, according to law, in 
order to have the proceeds distributed among themselves according to 
their respective rights. 2 R. 187; 9 R. 219; 3 An. 387; 4 M. 562; 4 An. 
490; 5 An. 274; 11 An. 1, 148. 


Those authorities are referred to merely to show that, as in a volun- 
tary surrender accepted by the court, the title remains in the insolvent; 
title cannot surely be considered as divested in the case of a voluntary 
surrender made extrajudicially; more specially when it is not accepted 
by all the creditors. 


As the plaintiffs have averred ownership, they cannot be viewed as 
creditors seeking to annul the sale of their debtor’s property. As Hart 
& Hébert are not parties plaintiff to this action, and do not complain of 
the sale attacked, we are at a loss to perceive what standing the plain- 
tiffs can have in Court to champion rights in their name by claiming a 
title of ownership to the property, the nullity of the sheriff's sale and a 
return of possession to them. 6 An. 361; 7 An. 143. 
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This view of the case renders it unnecessary to consider the irre- 
gularities charged as valid causes of the nullity of the sale, under which 
the defendant appears satisfied to hold. 

The judgment of the lower court, as we construe it,is one of dis- 
missal. 

It is therefore affirmed with costs. 








No. 8150. 


Orr & Linpstey vs. Lisso & ScHEEN. 


Foreign creditors, having contracted with citizens of Louisiana whilst its Insolvency Laws 
were in force, cannot claim in the State Courts an exception from the operation of those 
laws ; and an order of a State Court, accepting a cessio bonorum and staying further pro- 
ceedings against an insolvent, will arrest the action of such foreign, as well as of home 
creditors. 


PPEAL from the Tenth Judicial District Court, parish of Red River, 
Logan, J. 


J. D. Roach for Plaintiffs and Appellants. 
L. D. Watkins for Defendants and Appellees : . 


First—That a judgment is improperly signed after a debtor has made a cession of his goods. 
14 An. 443. 

Second—That the rights of all creditors should remain in the state they were at the date of 
the insolvency. 

Third—That thereafter the suit should be cumulated with the proceedings in concurso. 

Fourth—That when a debtor cedes his property to his creditors, and a stay of proceedings is 
granted, the cession operates the civil death of the debtor, and he cannot, consequently, 
remain a party in a suit. 1M. 193, Elmes vs. Estovan; 3 M. 90, Syndic of Bermudez vs. 
Canez and Milne ; 2 N. S. 307, Canez vs. Schooner Kinley; 14 An. 443, Lyons vs. McCray; 
and various other authorities cited in brief, 

Fifth—The law governing the application and order for a stay of proceedings is different and 
distinct from that governing the discharge of the debtor, and its effects on creditors. 
Sixth—That the stay of proceedings was necessarily granted in the judge’s order of accept- 
ance, and this proceeding has only the additional effect of enforcing this stay against these 
plaintiffs, non-resident creditors, and prohibiting them from obtaining a judgment ina 
court of this State during the pendency of the insolvency proceedings, in which they 

refuse to participate. 


The opinion of the Court was delivered by 

BermuveEz, C.J. The plaintiffs, representing themselves as citizens 
of Missouri, claim from the defendants the amount of their note, dated 
at St. Louis on October 26th, 1878, and payable in New Orleans. 

The suit was instituted on May 20th, 1879. A default was entered 
on November 6th following, and appears to have been confirmed on 
May 8th, 1880. The judgment was not regularly entered and has re- 
mained unsigned. 
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On the 13th following, the defendants entered an appearance for 
the sole purpose of averring that they, individually and as partners, 
had made a full, final and complete surrender of all their assets and 
property in accordance with the terms and provisions of the State insol- 
vent laws, and obtained an order from the court accepting the same for 
the benefit of all their creditors, and ordering a stay of proceedings. 

The evidence shows the verity of the facts averred by the parties. 
The cessio bonorum took place, and the order set up was made on May 
Sth, 1880, the day of confirmation of default. An attorney was thereby 
appointed by the court to represent the absent creditors of the insol- 
vents, namely, those residing out of the State. 

There was judgment sustaining the defense, reserving the rights of 
the plaintiffs to be exercised in concurso with the creditors of the in- 
solvents. From this judgment the plaintiffs have appealed. 

The question presented is as to the effect of the order staying fur- 
ther proceedings against the insolvents, as concerns creditors who were 
citizens of another State. 

It is important to note that the insolvent laws now in force in this 
State were in existence in 1867, when Congress adopted a uniform sys- 
tem of bankruptcy. The operation and effect of those laws were sus- 


pended until September Ist, 1878, when the general bankruptcy law was 
repealed by Congress. This repeal vivified the State laws, in the mean- 
time dormant. 


The contract evidenced by the note sued on was, therefore, entered 
into after such repeal, after the State laws had again gone into oper- 
ation. 

The power of State Legislatures to pass insolvent laws cannot be 
doubted, provided there be no act of Congress establishing a uniform 
system of bankruptcy conflicting with their provisions, and provided 
the laws be so framed as not to impair the obligation of contracts. 

Such State laws, however, cannot be constitutionally made to apply 
to contracts entered into before they were passed, but may be made 
applicable to such future contracts as can be considered as having been 
made in reference to them. 

4 Wheat. 122; 5 How. 308; 6 Wheat. 131; 12 Wheat. 213; 1 Wall. 
229; 4 Wall. 409; Cooley, Const. L. 359. 

As there was no general Federal bankruptcy law in force at the time 
the note was issued, and the State laws revived by the repeal are not 
charged with being violative of the Constitution of the United States, 
prohibiting the passage by States of laws impairing the obligation of 
contracts, the case before us must be considered and dealt with as 
though the State of Louisiana were an independent sovereignty, unre- 
strained by any superior authority or power. 





SUPREME COURT OF LOUISIANA, 


Orr & Lindsley vs. Lisso & Scheen. 








Under the well-settled jurisprudence, Federal, State and local, on 
the subject, it must be assumed, that when the plaintiffs contracted with 
the defendants, they knew them to be citizens of Louisiana, entitled to 
the protection of the laws of their State for the security of their persons, 
rights and property; and that the law of the State, at the time the con- 
tract was made, in effect provided that the obligation of the contract 
should not be absolute, but qualified by the condition that the party 
should be discharged upon his becoming insolvent and complying with 
the local insolvent laws. 

They are presumed to have contracted in reference to those laws 
and to the jurisprudence expounding them, and to have impliedly as- 
sented that the contract was to be construed, governed and controlled 
thereby. There can be no other standard by which to ascertain the ex- 
tent of rights and obligations, than that: which the circumstances indi- 
cate, under which they were acquired or incurred. The qualifications 
attached to the contract by law the moment the contract was formed 
became inseparable from it and traveled with it through all the stages 
of its existence. 

4 Wheat. 122; 12 Wheat. 213; 1 How. 311; 2 How. 608; 18 How. 431; 
6 Otto, 448, 598; 96 U.S. 607; 4 Litt. 34, 47; 9 Cal. 81; 31 Penn. 175; 14 
Rich. 148; 3 Mart. 531; 3 An. 337; Cooley, Const. L. 360; Bump. Const. 
notes, 121, 122, 155; Roser, Interstate C. 

Now, by the insolvent laws of Louisiana, in existence when the con- 
tract was formed and which have not since changed, the defendants 
were entitled to make a surrender of their property to obtain a stay of 
proceedings and to make their absent creditors parties by constructive 
notice in the person of an attorney appointed to represent them ad hoc. 
The jurisprudence then was, and still is, that the order of a competent 
court accepting the surrender and staying all proceedings, preclude any 
creditor from instituting a suit in a State Court; that the State can exer- 
cise the fullest authority over her own tribunals, and prohibit citizens of 
other States from suing in them on contracts made either in or out of 
the State; that her insolvent laws extend to all persons, whether citizens 
of other States or foreigners, and that all contracts were declared affected 
by them, whether made to be performed in or out of the State. 5 An. 
371; 8 An. 377; 10 An. 145. 

The plaintiffs must, therefore, be taken as having contracted in re- 
ference to those laws and to that exposition of their meaning and pur- 
port, and to have consented to all contingent eventualities. Under 
those laws and that jurisprudence, the defendants were authorized to do 
that which they have done and to obtain the relief which was allowed 
them. 

The citizens of this State are most unquestionably bound by those 
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proceedings; citizens of other States must alike be bound. They cannot be 
permitted to claim, and cannot be recognized as having rights, which 
would place them on a footing of superiority over those of this State. 
Were it otherwise, they would have it in their power to sue, recover judg- 
ment, levy on the surrendered property and satify themselves, in prefer- 
ence to local creditors, and thus nullify and set at naught the laws 
passed by the State for the protection of its citizens. A State Court, 
created by the State Constitution, whose jurisdiction is defined by 
State legislation, is bound to enforce State insolvency laws in the man- 
ner in which it is provided that they shall be. 

We have considered the elaborate opinions in Ogden vs. Saunders, 
12 Wheat. 213, which cover some hundred pages of the report, and the 
leading opinion in Baldwin vs. Hale, 1 Wall. 225. 

The effect of those decisions is to hold, that the State insolvent laws 
can have no extra territorial operation, and when pleaded in bar to an 
action by citizens of a different State against an insolvent, brought in 
courts of the United States, or a different State from that whose insol- 
vent laws are invoked, they will be disregarded by such courts. 

These authorities do not impeach the authority and duty of the 
courts of each State to enforce their own insolvent laws against all 
parties whatsoever. 

Finding, as we do, that the Supreme Court of the United States has 
accordingly considered the effect of a certificate of discharge, under a 
State insolvent law, to be, that it “ cannot be pleaded in bar of an action 
brought by a citizen of another State, in the courts of the United States, 
or of any other State than that where the discharge was obtained,” we feel 
fortified in the conclusion, that the stay of proceeding, multo fortiori, 
can be enforced in this case. Gilman vs. Lockwood, 4 Wall. 410. 

The plaintiffs are, therefore, impeded in the further prosecution of 
their suit. The judgment confirming the default must be considered a 
nullity or remain inchoate, according as it may have been rendered after 
or before the order staying proceedings was made, 

It is, therefore, ordered and decreed that the judgment appealed 
from be affirmed with costs. 

Mr. Justice Levy recuses himself, having been of counsel. 


No. 6840. 





Mrs. Eviza C. JonHnson vs. THE NEw ORLEANS NATIONAL Bankrna As- 
SOCIATION ET AL. 


An appeal lies to this Court from an order of a State Court removing a cause to the Circuit 
Court of the United States. 

A suit involving a Federal question, within the provisions of Sec. 2 of the Act of Congress of 
March 34d, 1875, is removable by the State Court to the Circuit Court of the United States. 
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PPEAL from the Sixth Judicial District Court for the parish of Or- 
leans. Rightor, J. 


Singleton & Browne for Plaintiff and Appellant. 
Rouse & Grant for Defendants and Appellees: 


The plaintiff sues to set aside a sale made by a special commissioner under a decree of the 
United States Circuit Court for the District of Louisiana, for the sale of mortgaged prop- 
erty, for alleged informalities. 

The defendants petitioned for the removal of the case to the said Circuit Court, on the ground 
that the suit involved a Federal question, within the provisions of Sec. 2, of the Act of 
Congress, approved March 3, 1875. 

The plaintiff appeals from the order,of the late Sixth District Court removing the cause. 


The opinion of the Court was delivered by 
Fenner, J. This is an appeal from an order of the lower court remov- 
ing the cause to the U. 8S. Circuit Court. 

Appellee objects that an appeal does not lie from such order; and as 
that objection goes to our jurisdiction we must decide it. An able opin- 
ion of Judge Woods, sitting as U. S. Circuit Judge, is quoted in support 
of the objection. The right of appeal, in such case, is too firmly estab- 


lished in the jurisprudence of this Court to be departed from until re- 
versed by the Supreme Court of the United States. 

23 An. 29; 29 An. 372; 30 An. 474; 31 An. 41, 363; 32 An. 405. See, 
also, 106 Mass. 180; 25 Wis. 424; 51 Ill. 439. 

On the merits, however, the case is clearly with the appellees. 

The controversy is as to the regularity and validity of a decree and 
proceedings thereunder of a Federal Court, and of defendant’s title 
under a sale made in pursuancethereof. The decree and proceedings at- 
tacked were in an equity cause, the modes of procedure in which are 
regulated by the laws of the United States, and their regularity and 
validity tested thereby. U.S. Rev. St. 22 913-914. 

The correct decision of the case depends upon the “ laws of the United 
States ” regulating the subject-matter, and the case, therefore, arises 
under said laws and is removable under the second section of the Act 
of March 3d, 1875. 

Cohens vs. Virginia, 6 Wheat. 379. 

Asborn vs. Bank, 9 Wheat. 822. 

Hébert vs. Lefénere 31 An. 363. 

No errors in the proceedings for removal are assigned or pointed out 
by brief, and we discover none. 

The judgment appeal trom is affirmed at appellant’s cost. 





NEW ORLEANS, APRIL, 1881. 





City of New Orleans vs. Dubarry. 





No. 7906. 
City or New ORLEANS vs. JoHN DvBaRRY. 


The license tax imposed by the City of New Orleans on keepers of private markets, does not 
violate the Constitutional rule of equality and uniformity in taxation, though no license 
tax at all is imposed upon the sellers of meat, vegetables and other articles, in the public 
markets of the City. 


PPEAL from the Third District Court for the parish of Orleans. 
Monroe, J. 


S. P. Blanc, Assistant City Attorney, and Denégre & Stauffer for 
Plaintiff and Appellant. 


Simeon Belden for Defendant and Appellee. 


The opinion of the Court was delivered by 

Topp, J. The City of New Orleans sues to recover of the defendant 
the sum of three hundred dollars, the amount of a license tax claimed 
to be due by him as the keeper of a private market. 

The defense is that the city ordinance imposing this license is in 
violation of that clause of the Constitution requiring taxation to be 
equal and uniform. 


There was judgment for the defendant and the city has appealed. 

The tax or license is resisted on the ground that market men 
selling meat, vegetables, etc., in the public markets of the city are not 
required to pay a license, whilst those conducting private markets in 
which the same articles are sold, are required to pay the license in 


question. 

The City of New Orleans has power in its discretion to tax all trades 
and callings save those that are specially exempted. This conceded, 
taxation, under the Constitution, must be uniform, but it need not be 
universal, That is, upon every distinct trade, calling or occupation not 
exempted, a license may be required. But the city may exercise this 
power upon certain objects and callings, and may ignore and so exempt 
others from its operation. Certain occupations may be taxed for a 
greater amount, and others for a less, and to that end the city may 
divide oceupations and callings into several classes, and impose a differ- 
ent tax upon each class; but upon all objects of taxation in the same 
class there must be equality. 

State vs. Poydras, 9 An. 163, 

State vs. Lathrop, 10 An. 402. 

Upon this point we read in Cooley on Taxation, p, 128, as follows : 

“Tt has already been stated that inequality does not necessarily fol- 
low the restricting to a few subjects only or to a single subject. A 
license tax cannot be deemed unequal because reaching one occupation 
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only, if it is to reach all who follow that. Let it reach all of a class 
either of persons or things, whether they reside’in any particular local- 
ity, or are scattered all over the State.” 

In further illustration of this principle, we find in the case of Ka- 
liski vs. Grady, 25 An. 576, it was shown that a tax of $50 was levied 
upon dealers in spiritous liquors on steamboats, and $85 on persons 
carrying on the same business on land, and it was held constitutional. 

And inthe case of the City vs. Kaufman, 29 An. 283, the keeper of a 
junk store, where iron, paper, rags, cordage, etc., were sold, was ad- 
judged to pay a license of $250, though it was shown that the ordinary 
dealers in merchandise including those articles were charged a much 
lower license. ; 

Applying these principles to this case, the question arises, do the 
keepers of the private markets and those selling meats, vegetables, fish, 
etc., in the public markets, follow the same occupation and calling, and 
is that occupation and calling so completely the same that those pursu- 
ing them respectively cannot be separated and classified, and the one 
class subjected to a license and the other exempted from any tax what- 
ever? And this is the question for our solution. 

The City of New Orleans for the convenience of its citizens has 
erected public markets in various localities in the city. The buildings 
are large and commodious and erected at great expense. In their con- 
struction it was designed not only to provide for the wants of the citi- 
zens, but also to construct them in such a manner as to adapt them fully 
to the purposes for which they were intended, and at the same time in 
their peculiar construction to fit them to be used without detriment to 
the public health. 

Further, to promote these objects, these public markets have been 
subjected to peculiar police regulations. Thus these markets are re- 
quired to be openea and closed at certain hours. They are also divided 
into different departments or sections, su to speak. One, in which meat is 
sold exclusively; another, fish; another, vegetables; and so on. Not 
only this, but they are further subdivided into stalls, and it is required 
that only one article or commodity can be sold in each stall. This divi- 
sion and subdivision subserves a double purpose, the convenience of 
the taxpayers and, chiefly, the facility that is thus offered for a thor- 
ough inspection on the part of the officers provided to that end by the 
city government. 

Do the private markets, equally with the public markets, present 
all these conditions, restrictions and advantages ? Whe evidence satis- 
fies us that they do not. 

In the first place, the buildings in which these private markets are 
kept are owned or leased by those keeping them. They have not been 
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constructed with any view to the business for which they are used, but 
are mere ordinary buildings. And the testimony in the record shows 
that they cannot be as easily and effectually subjected to the proper 
sanitary regulations as the public markets, to promote cleanliness and 
the soundness and preservation of the articles sold. 


Besides, all the various articles which are sold in these private mar- 
kets are not offered for sale on separate stalls or apartments as in the 
public markets, but we find that all such commodities as meat, poultry, 
fish, game, fruit, vegetables, etc., are kept exposed for sale in the same 
room, altogether. They are, it is true, subject to be regulated by rules 
established by the city authorities, but, in fact, whatever regulations 
may be made for them, they cannot,in the very nature of things, be 
subjected to the same regulations provided for the public markets, nor 
are they as favorable for that prompt and complete inspection which the 
public markets afford, and which offers the main protection to the public 
health. 

We can realize more readily the difference between them were we 
to suppose for a moment that the public markets were closed and abol- 
ished, and the sole reliance of the citizens were on the private markets 
to supply them with all these commodities for daily use. We can easily 


see what injurious consequences would result to the convenience of the 
citizens, and to the police, good government and health of the city. 


With these differences between the two kinds of markets, and with 
all these advantages in favor of the public markets, we deem it sound 
policy and the exercise of a wise discretion on the part of the city to 
encourage all who desire to sell their commodities to occupy the public 
markets provided by the city; and that there is that difference in the 
conditions of the business, the mode and method of it as pursued in 
the two markets, to justify the city in treating these market men as 
comprising two distinct classes of dealers and discriminating between 
them by licensing the one and indirectly exempting the other. 


Courts of justice will not interfere with the administration of the 
revenue laws, State or municipal, and strike those laws with nullity un- 
less they are in plain violation of the Constitution. No system of revenue _ 
or taxation devised by human wisdom has even been found in its prac- 
tical operation to bear equally upon all and to meet the exact theoret- 
ical standard of equality and uniformity. If it substantially meets. 
these constitutional requirements, and in its spirit and intendment eon- 
forms thereto, it is all that can be expected or required. 

It is proper to say that no other question than the one discussed 
is presented by the record. The case was argued and has been eon- 
sidered solely with reference to the provisions of the Constitution of 
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1868, since the ordinance complained of was passed whilst that Consti- 
tution was in force. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be arnulled, avoided and reversed, and proceeding to 
render such judgment as should have been rendered by the court below, 
it is ordered, adjudged and decreed that the plaintiff recover of the 
defendant the sum of three hundred dollars, the amount of the license 
in question, with the interest as prayed for from the first of March, 
1879, and that the privilege and right of pledge claimed be recognized 
and made executory, and the injunction issued prohibiting the defend- 
ant from pursuing his occupation as the keeper of a private market till 
the payment of the license be made perpetual, defendant to pay costs 
of both courts. 

Mr. Justice Pocué takes no part in this case. 

Rehearing refused. 








No. 6841. 


Mhks. H. Escovsas et au, vs. THE Catcasieu SuLPHUR Mrintna CoMPANY OF 
Lovistana. M, Musson it Au., APPELLANTS. 





In an Appeal by third persons, the failure to cite the detendant in the case is fatal and will 
cause the dismissal of the Appeal. 


PPEAL from the Sixth District Court for the parish of Orleans, 
Saucier, J. 





Thos. Hunton for Appellants. 


A, Robert and W. W. Howe for Plaintiffs and Appellees: 
Where a third party interested appeals, and does not cite the defendant in the suit, the 
appeal will be dismissed. ; 
Where an appeal is taken bya third party interested, he must cite both plaintiff and defend- 
ant in the suit, otherwise the appeal will be dismissed for want of proper parties. 


On Motion to Dismiss. 
The opinion of the Court was delivered by 
Fenner, J. This is an appeal by petition, by third persons, from a 

judgment to which they were not parties. 

‘Lhe failure to cite, or demand citation of, the defendant in the judg- 
ment is fatal to the appeal. This Court has no power to revise the 
judgments of inferior tribunals, where the parties thereto are not 
before it. 

State vs. Wickliffe, 21 An. 755. It is unnecessary to consider other 
grounds assigned in the motion to dismiss. 

It is, therefore, ordered that this appeal be dismissed, at appellants’ 
com, 
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No. 6786. 


J. H. Massie, E. E. Cuvssuck, SuproGger, vs. J. M. Barry & Co. ann 
T. R. Brapy. 

The issue in this case was, whether one of the Defendants had signed the written obligation 
sued upon, as agent of the other Detendants, or as their surety. The Court held that, un- 
der the evidence and the facts and circumstances of the case, it was satisfied said Defend- 
ant bound himself as surety; but that the failure to execute the contract, not having been 
caused by his fraud or bad faith, he was liable only for the amount of actual damages euf- 
fered by the Plaintiff. 

PPEAL from the Fifth District Court for the parish of Orleans. 
Cullom, J. 
J. E. Wallace and W. B. Hyman for Plaintiff and Appellee. 
Bentinck Egan and Cotton & Levy for Defendant and Appellant. 


The opinion of the Court was delivered by 

Topp, J. Plaintiff claims three thousand four hundred dollars, with 
legal interest from July 25th, 1871, and costs. 

This claim is based on the following agreement: 

“ NEw ORLEANS, March 25th, 1871. 

“We hereby agree to deliver to J. H. Young, agent of J. H. Massie, 
sixty thousand feet of oak flitch, assorted thickness, 2, 24, 3, 34 and 4 
inch, and thirty thousand feet of square-edged oak plank 2, 24 and 3 
inch thick. One-third or more of this lot of lumber to be delivered at 
the City of New Orleans from the first load brought down by the Barge 
C. A. Loud (now here). 

“All of the above lumber to be delivered at the City of New Orleans 
within four months from date written above. ; 

“ Said lumber to be received in full payment *or the Steamboat Lida 
Norvel. 

(Signed) J. M. Batty & Co. 

“T hereby agree to deliver the above lumber. 

(Signed) T. R. Brapy. 

Witness: H. H. Romarne.” 

An inspection of this instrument, as it appears in the record, shows 
after Brady’s signature the letters “Ag’t,” and the same erased or oblit- 
erated by lines drawn across them thus: ON” and the main contro- 
versy in the case grows out of this abbreviated word agent—the plain- 
tiff contending that Brady bound himself personally, and Brady that he 
signed as agent. The one further affirms that the instrument, when 
first delivered, did not contain this word, and Brady that it did, and the 
word “ ag’t” without the obliteration. 

Brady first excepted to the action on the ground that in a previous 
suit upon the same instrument, he had been treated as an agent of 
J. M. Baily & Co., his co-defendants in this case, and that under such 
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judicial admission, the plaintiff was estopped from pursuing him per- 
sonally. 

This exception was referred to and tried with the merits. Brady 
subsequently filed an answer of general denial. From a judgment in 
favor of the plaintiff for the full amount claimed, he (Brady) has alone 
appealed. 

There are several hundred pages of testimony in the record upon 
this question touching the capacity in which Brady signed the instru- 
ment, whether personally or as agent. Numbers of witnesses for plain- 
tiff swear that the document, when first written and delivered, contained 
simply the signature of Brady, without the word agent or lettefs denoting 
it, while quite as large a number, including Brady himself, swear that 
this word was written and accompanied the signature, and was erased 
or obliterated subsequently to its delivery to plaintiff. 

We at first turned with relief from this mass of testimony, reeking 
with charges of forgery and false swearing, to the following agreement 
of counsel: 

* By consent of parties hereto * * * the question of forgery or 
no forgery is hereby waived, and this case is submitted to the Court for 
its decree against or in favor of T. R. Brady, upon the evidence in writing 
now on file and the pleadings and the law.” 

We imagined, inasmuch as nearly all the testimony was on this 
very question of “forgery or no forgery,” that our labors would be 
greatly abridged. What was our disappointment when we turned to the 
briefs of counsel and read the widely different constructions placed upon 
this agreement, constructions so much at variance, at the same time so 
ingenious, that instead of affording the relief expected, we found we had 
but an additional labor on our hands to interpret this enigmatical 
agreement. ; 

The counsel for plaintiff congratulate themselves and the Court 
that by the effect of this agreement the whole matter at issue is nar- 
rowed down to a simple inspection of the instrument as seen in the 
record; that is, with the signature of Brady to an unconditional promise, 
with the letters “ag’t” obliterated or scratched out, showing conclu- 
sively, in their views, that Brady bound himself personally, and thus put- 
ting, as they contend, the question of his liability beyond controversy. 

On the other hand, the defendants’ counsel are even more congratu- 
latory over this agreement, and point to it exultingly as an absolute 
abandonment of the charge that there was an alteration of the instru- 
ment after it was first signed, and as an admission that it was signed by 
Brady as agent, and that the word agent was originally in the instru- 
ment when delivered, and thus construing, of course, draw the conclu- 
sion, that signing as agent, Brady could not be personally bound. 
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To escape this legal puzzle, thrust so unexpectedly upon us, or 
rather to assist us in solving it, there was no other alternative than to 
return to the testimony itself upon this vital point, and however volum- 
inous and contradictory it might be, by a patient study and investiga- 
tion of it seek to find the truth. We have made this investigation, and 
carefully and deliberately weighed the conflicting evidence, and the con- 
clusion we have reached is, that the defendant, Brady, signed that in- 
strument, without any qualification, binding and intending to bind him- 
self personally and as surety for Baily & Co. for the delivery of the 
lumber stipulated in the contract. Believing this, we cannot construe 
the agreement referred to as a consent or acknowledgment on the part 
of plaintiff's counsel, that Brady signed the contract in question simply 
as agent. 

Not only the weight of the direct evidence supports our conclusion 
in regard to Brady binding himself personally, but the facts and cireum- 
stances existing at the time the contract was made, and which are un- 
disputed, make any other view of the matter unreasonable and even 
extravagant. 

It is shown that previously to the execution of this contract plain- 
tift had sold and delivered the steamboat mentioned in the instrument 
to J. M. Baily & Co., the price of which was still unpaid. Baily & Co. 
were non-residents, and were on the eve of leaving the State for their 
home, and to secure what was owing him, plaintiff was about taking 
out an attachment and seizing the barge C. A. Loud belonging to them. 

They desisted from taking such measures, solely in consideration of 
Brady’s signing the obligation for the delivery of the lumber, to be re- 
ceived in payment of the debt. 

It is not to be supposed that plaintiff would have accepted the obli- 
gation signed by him as agent for Baily & Co., that offered no security 
for the debt, and besides, he had Baily & Co. personally bound, they 
having already signed the instrument through a member of their firm 
then present—and there could be no object in getting Brady to sign as 
their agent under such circumstances. It could add nothing to the con- 
tract, or in any way tend to secure the obligation created thereby. But 
the obligation was given, and after it received the signature of Brady 
and was delivered, Baily & Co. were allowed to depart and take their 
barge with them. 

It is, however, urged that in a previous suit against Baily &Co., 
in this same contract, plaintiff had Baily & Co. cited through Brady 
as their agent, and in his petition styled Brady their agent, and that 
he was bound by these admissions, and could not in a subsequent suit 
treat him in a different or personal capacity. We have examined the 
proceeding, which is in the record, and it does not impart any such 
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meaning or consequence. Brady was undoubtedly the agent and factor 
of Baily & Co., who were large lumber dealers. Their business which 
previously had been conducted with the plaintiff, had been turned over to 
Brady, who thereafter was to receive their consignments, and dispose 
of the same. When we construe the allegations of the petition and pro- 
ceedings in the case referred to, with reference to the relations thus 
established between the parties, they fail to possess any significance 
whatever touching the special matter involved in the present suit. 

On the merits, it is not denied that there was a complete failure on 
the part of the defendants, Baily & Co., and Brady, to comply with the 
contract or to fulfill any of its stipulations. 

Baily & Co. obligated themselves to deliver certain lumber desig- 
nated and described in the instrument, and Brady, though binding him- 
self in the same terms, became, as we have shown, their security. There 
was a complete failure to make the delivery. What liability did Brady 
incur by this failure ? 

The plaintiff claims $2,400, the alleged value of the lumber, and 
$1,000 damages, “actual, exemplary and vindictive, and for attorney’s 
fees.” 

The court a qua gave judgment for the full amount of the claim, 
The value of 60,000 feet of lumber was claimed, estimated at $40 per 
thousand. 

There is considerable conflict in the testimony touching the value of 
the lumber at the time it should have been delivered. A number of wit- 
nesses estimate it at less than $40 per thousand, and some as low as from 
$25 to $30. We are inclined to think that $35 per thousand would be a 
just and fair allowance for it, after a careful examination of the testi- 
mony on this point. This would make the total value $2,100. 

To the extent, too, of the damages allowed, we think there was error 
in the judgment. 

The failure to deliver the lumber stipulated in the contract, was not 
caused by any fraud or bad faith on the part of Brady, and his liability 
must be tested by Art. 1934, R. C. C., a fair construction of which would 
exempt him from the damages claimed, and make him liable only for 
the actual value of the lumber with interest on the same from the date 
of his default. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be amended by reducing the same therein allowed to 
twenty-one hundred dollars with legal interest from the 25th July, 
1871, and as thus amended, it be affirmed, the defendant, T. R. Brady, to 
pay the costs of the lower court and the plaintiff the costs of this 
appeal. 

Rehearing refused. 
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No. 8174. 
Harvey SHANNON vs. Mrs. Hannan LANE AND HUSBAND. 


When property, at the sale of the tax collector, was bid in for the State, and afterwards was 
redeemed by a mortgage creditor, by payment of the taxes for the amount of which it 
was adjudicated to the State, the owner, from whom the mortgage creditor claims back 
the redemption money, is not allowed to contest the original legality of the taxes. 

The Ordinance of the Convention of 1879, for the relief of delinquent tax payers, affords no 
assistance, in that respect, to the party whose property has been redeemed as aforesaid. 


PPEAL from the Eighth Judicial District Court, parish of Madison. 
D eloney, J. 


Farrar, Spencer & Farrar for Plaintiff and Appellee: 


First—The right of redemption of property sold for taxes is expressly granted to the third 
persons having an interest. 

Second—A third party, paying delinquent taxes due on property on which he held a mort- 
gage, has a right to demand and recover the full amount paid by him, with twelve per 
cent interest from date of payment. Act 96 of 1877. 

Third—The owner of such property cannot plead in bar of repayment illegal assessments 
made by the parish authorities. If any illegal assessment has been made, recourse must 
be had against the parish, 

Fourth—The Tax Collector is not clothed with judicial authority, and must collect under and 
in accordance with the assessment rolls placed in his hands. 


A, L. Slack and J. B. Stone for Defendants and Appellants: 


First—Prior to 1877, a Police Jury could not levy a tax for ‘any purpose” exceeding 100 per 
centum of the State tax proper, which was at that time four mills, Acts of 1872, p. 56; 
Acts of 1877, p. 158, Sec. 103, 29 An. 1. 

Second—A Parish tax before 1877, exceeding four mills was extortionate—levied in contra- 
vention of a prohibitory law—and consequently, the excess, over this limit was null and 
void. 

Third—Police Juries are political corporations—the mere creatures of the Legislature—and 
possess no power, but those delegated by law. 3 An. 309; 9 An. 44; Blackwell's Tax 
Titles, p. 448; Cooley's Limitations, 517, 518, 521; R.C. C. 433. 

Fourth—Where A, under the provisions of the late Constitutional Ordinance for the relief of 
delinquent taxpayers, pays B’s taxes, A can recover of B no 'more than what the Tax 
Collector himself could have legally demanded. In such a case the act of A cannot estop 
B from setting up the illegality of the taxes. 

Fifth—One to be estopped must be a party, or privy, to the transaction. The voluntary act 
ot A cannot estop B. One can be estopped by his own act of omission or commission, 
where others are injured or defrauded thereby. In this case if plaintiff is injured it is 
the result of his own act, not the defendant's. : 

Sixth—The doctrine of estoppel does not apply where there is no fraud. 2 Story Equ. 10 Ed,, 
Sec. 1543. Estoppels are not favored in law. 30 An. 1309. 22 An. 368. 1. Gr. Evi., Seo. 
204 and note. Big. on Es., p, 293, Nos, 3,4and5. Estoppel is invoked as the means of 
promoting tair dealing and rebuking fraud. Is it promoting fair dealing and rebuking 
fraud to prevent a defendant from setting up a legal defense ? 

Seventh—One cannot be subrogated to a tax title that was annulled by payment of the 


taxes. 
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Eighth—All a delinquent or ‘interested party,” under the Constitutional Ordinance was re- 
quired to pay were the ‘taxes due.” Tegal parish exactions, levied in violation of law, 
are not “ taxes due,’’ for the reason they cannot be legally enforced, and hence, if not 
collectible, not due. C. P.1. 

Ninth—Where one can enjoin a seizure for illegal taxes, he has equally as great a right, when 
sued for the same taxes, to set up as a defense to the suit what he could by injunction. 

Tenth—One who pays the taxes of another is not subrogated to the rights or privileges of the 
State ; subrogation cannot take place except in the cases provided by law. Taxes are 
not debts. 26 An. 697. 


The opinion of the Court was delivered by 

‘Fenner, J. Defendant was delinquent in the payment of State and 
parish taxes upon a plantation owned by her, for the years 1872, 1873-4- 
5-6 and 7, and was duly entered upon the delinquent lists for said years, 
which were regularly recorded as required by law. In 1878 the tax col- 
lector, after advertisement and compliance with all other requirements 
of law, exposed the same at public sale for payment of said delinquent 
taxes, and the highest bid being insufficient to pay the taxes with costs, 
charges, interest and expenses, the property was bid in for the State and 
adjudicated to her. 


In February, 1880, plaintiff, a creditor of defendant, with mortgage 
on the plantation referred to, came forward and redeemed the property 
by paying the taxes for which the property had been sold, and the sub- 
sequent taxes thereon. 


These amounted to $1850 58, and he brings this suit to recover the 
same from the defendant as the owner of the property. 


Defendant admits her liability for the amount of State taxes paid 
for her account by plaintiff, but disputes the amount of the parish taxes 
on the grounds that the same were illegal, excessive and more than the 
parish itself could have collected from her, and that plaintiff, as her 
negotiorum gestor, had no right to pay more than she owed and can col- 
lect from her no more than she did so owe. 


She relies upon the decision of this Court in the case of Lafitte vs, 
Morgans, 29 An. 1, where it was held that, under the Act of 1872, the 
police jury of the parish had ro right to levy a tax in excess of four 
mills on the dollar and the school tax, without first obtaining the sanc- 
tion of a majority of the voters at an election held for that purpose, 
She shows that the parish taxes, levied for the years prior to 1877, and 
paid by plaintiff, largely exceeded that rate, and claims that, to this ex- 
tent, the payment by plaintiff did not enure to her benefit and cannot be 
recovered from her. 


We cast no reflection upon the decision in Lafitte vs. Morgans, 
which we think correct, and if,as in that case, defendant was now enjoin- 
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ing the sale of her property by the tax collector for the enforcement of 
these illegal parish taxes, we should grant the relief there awarded. 

We think, however, the defendant has let go by the utile tempus, 
within which she might have successfully urged defences against these 
excessive taxes, and she cannot now set them up against this plaintiff. 

Proceedings for the assessment and collection of taxes are assimi- 
lated, in many respects, to judicial proceedings, for which they are 
regarded as substitutes. The assessment, the record of the delinquent 
lists and the tax collector’s sale are the respective equivalents of judg- 
ment, seizure and execution sale. 

The law is careful to surround all these proceedings with require- 
ments as to notice, delays, and other formalities, intended as safeguards 
for the taxpayers, and to afford them ample opportunity to protect 
themselves against unlawful exactions. With these requirements this 
Court has enforced the most rigorous compliance as a condition of the 
validity of such proceedings. 

It is not pretended that there has been, in this case, the slightest 
deficiency of perfect regularity in all the proceedings for the assessment 
and collection of these taxes, or that, in the whole course thereof, the 
defendant, though duly notified, made any objection thereto. 

These regular proceedings culminated in a sale of the property at 
public auction, open to all bidders. Had the property been adjudicated, 
ata price, to any third person, the lawis clear that the owner could 
only have redeemed it by paying to the party purchasing the amount of 
the purchase price with interest. 

Act 96 of 1877, Sec. 57. 

Section 58 of the same act, however, provided that if the highest 
price bid should be “an amount insufficient to pay the licenses and 
taxes so proceeded for in such cases,” then the collector shall “ bid the 
game in for the State, and such property so bid in for the State may be 
redeemed, as in other cases of tax sales, with the right of redemption.” 

This puts the State in the position of a purchager at the price of the 
taxes “ proceeded for,” and subjects the owner’s right of redemption to 
the same rules laid down in the preceding section as to any other pur- 
chaser, to wit, repayment of the purchase price, This is made still 
more clear by section 62 of the act, which authorizes any person inter- 
ested to redeem property so bid in for the State, by paying “the taxes 
for which the same were returned, etc.” 

These and all other provisions of the act subject the right of re- 
demption to the condition of paying the taxes “ proceeded for, ” or for 
which the property “was returned,” that being, in effect, the purchase- 
price at which the property was bid in for the State, and they exclude 
the idea of any right to contest the original legality of thase taxes. 
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It is perfectly clear that, under this statute, neither the owner nor 
any other person interested could have redeemed this property without 
paying the amount of the taxes “ proceeded for” and for which “ the 
property was returned,” without reference to their original legality. 

It is contended, however, that the Ordinance of the Convention of 
1879 for the relief of the delinquent tax payers, was in force at the date 
when plaintiff herein redeemed this property, and that the rights of the 
parties must be governed thereby. 

We think this proposition is correct, and cannot assent to plaintiff's 
assertion that under article 259 of the Constitution, the act of 1877 re- 
mained in force until April 1880, and that this ordinance only then 
became operative. , 

The ordinance referred to is not a part of the Constitution and was 
not submitted to the people for ratification. It was an independent 
legislative enactment of the Convention and took effect as soon as pro- 
mulgated, and repealed all laws inconsistent with it. 

We cannot, however, give it the effect, sought to be deduced from it 
by the defendant, of enabling her or any interested person, desiring to 
redeem lands bid in by the State, to go behind the tax sale and contest 
the validity of the taxes for which the land was sold. Its manifest pur- 
pose, and the extent of the relief intended to be afforded to delinquent 
tax payers, were simply to remit all interest, penalties, costs and charges, 
and to enable them to redeem their property by paying the principal of 
the taxes and licenses for which it had been sold, and of the other 
licenses and taxes since due. 

It is true the language of the act gives the right of redemption on 
payment of “the principal of all taxes and licenses that may be due 
thereon at the date of redemption ;” but we cannot interpret the word 
“due” as having the effect to reopen questions as to the original legality 
of taxes, closed by the regular proceedings of assessment and collection 
and final sale thereunder, having as to such questions, in our opinion, 
the effect of the thing adjudged. 

The plaintiff here had the right to redeem. The tax collector was 
not a judicial officer, having authority to adjudicate upon questions 
affecting the legality of taxes. He was a mere ministerial officer only 
empowered to collect the taxes as they appeared on the assessment 
rolls. Plaintiff could not have redeemed, and the tax collector had no 
authority to permit him to redeem, otherwise than by paying the taxes 
assessed. Defendant would have been in no better position. 

We think, however, defendant is entitled to the benefit of all the ad- 
vantages conferred upon her by the ordinance so far as her pleadings 
claim them. 

The judgment properly allows her credit for the difference. between 
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the face, and the actual, value of the parish warrants paid in by plaintiff, 
and properly disallowed any but legal interest on plaintiff's claim. 

It should also have allowed the discount for payment anterior to 
January 1st, 1881, as provided by the ordinance, amounting to $75 33, 
and must be amended accordingly. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be reduced in amount from $1747 40 to $1672 07, and 
that, as thus amended, it be affirmed, appellee paying costs of this 
appeal. 

Rehearing refused. 








No. 8086. 


GEORGE OsGaoop vs. J. W. BLAcK ET AL. 


On Motion to Dismiss. 


An interlocutory order, which dissolves an injunction, on a bond for the amount ot damages 
claimed by the Plaintiff in injunction, cannot work an irreparable injury and is, therefore, 
not appealable. 


from the Civil District Court, parish of Orleans. Lazarus, 
J. 


Brice & Pardee and E. Howard McCaleb tor Defendants and Ap- 


pellees : 

First—In an injunction suit where it is not alleged the damage will work irreparable injury, 
the injunction may be dissolved on bond. C. P. 307. 

Second—Where the damage complained of is estimated in dollars and cents in the petition for 
injunction, and the same is dissolved on bond, the plaintiff has no right of appeal. 

Third—In case an appeal is allowed to the Supreme Court, in such case the appeal may be 
dismissed on motion when it is apparent on the face of the petition that the damages 
complained of are fixed in a determinate sum in the petition of plaintiff. 


J. R. Beckwith for Plaintiff and Appellant : 


First—The petition discloses a cause of action and a right to the writ of injunction as prayed 
for. Williams vs. Payson, 14 An. 7. 

Second—Where the object and effect of an injunction is to prevent the practice of future 
frauds and wrongs against the rights of plaintiffs threatened to be committed in the fa- 
ture, the court is without power to dissolve the writ on bond under Art. 307 C. P. 

Third—Art. 307 C. P. applies only to cases where some right to some specific article or 
class of articles of movable property capable of manual delivery as immovable property, 
or some right in immovable property is in dispute. The bond required by that section 
only relates to that description of property orright. Art. 307C. P. 

Fourth—This Court will entertain and hear an appeal from an order dissolving an injunction 
on bond, under the provisions of Art. 307, C. P., todetermine whether, under the facts as 
disclosed in the petition, the bond ordered to be given to dissolve the injunction is inad- 
equate in amount to protect the plaintiff and to prevent Art. 307 C. P. being used in sueh 
manner as to defeat the spirit of the article and the plaintiff's remedy. 
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. On Motion To Dismiss. 

The opinion of the Court was delivered by 

Bermupez, C.J. The defendants and appellees claim that the ap- 
peal herein taken should be dismissed for the following reasons : 

First—This Court has no jurisdiction over the case; 

Second—The appeal was not made returnable within ten days as it 
should have been, the suit involving a right of office; 

Third—The order appealed from does not work an irreparable 
injury. 

The plaintiff asserts the valuable privilege of exercising, under a 
commission from the Executive, the functions of a branch pilot of the 
port of New Orleans; that the defendants exercise similar functions 
without authority and in violation of penal laws; that they have already 
inflicted severe damages upon him, which he estimates at $1500; and 
that they will continue to injure him unless they be enjoined. He ac- 
cordingly prays fora money judgment, for a preliminary, and in due 
course for a perpetual, injunction. On a bond of $500 furnished by the 
plaintiff, a preliminary injunction was by order of the court duly issued 
and served. Subsequently, on motion of the defendants, the injunction 
was ordered to be dissolved, on taeir furnishing a bond for $1500. Be- 
fore the bond was given, the plaintiff sought and obtained a suspensive 
appeal from the dissolving order. 

The case is appealable. We therefore have jurisdiction over it. 

The main issue which the motion to dismiss presents simply is: 
Whether an appeal lies from the dissolving order. To solve the question 
we must test the validity of the order. 

_ From whatever standpoint the matter be viewed, it is manifest that 
the mction must prevail. 

In the first place the plaintiff has no standing in court, solitary and 
alone as he is, to inquire into the rights and pretensions of the defend- 
ants, whom he formally charges with usurpation of, and intrusion into, 
a public office. 

If such be the fact, it is a matter in which the community, the 
State, is concerned, and which can be brought to the knowledge and 
attention of courts by the State only; either in a civil action, on her 
own motion, or at the instance of a party interested, or in a criminal 
proceeding on the complaint of some citizen. 

R. S. 2593, 2595, 2596, 2597; Act of 1877, No. 63, p. 103; State ex rel. 
Ford vs. Miltenberger. 

The State is no party plaintiff in any shape in this suit. What, then, 
is the authority of the plaintiff to prefer the charges which he has pro- 
pounded and to demand the relief which he seeks ? 

Commissioned officers of the class to which plaintiff claims to be- 
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long, have no warrant on their own suggestion, themselves to draw in 
question the rights or pretensions of parties represented as claiming to 
be like officers and charged with usurpation of and intrusion into office. 
The law provides for the mode in which such matters can be investi- 
gated and affords adequate remedy. 

The unwarranted use of the exclusive prerogatvies of the State by 
individuals for their personal benefit, cannot be tolerated in any form. 
8 An. 388; 5 Kans. 518. In the next place, the plaintiff has not averred 
a state of facts from which it can be inferred that he will sustain irre- 
parable injury in case the defendants be not enjoined from continuing, 
and do persist, in their alleged wrongful acts. Had he done so, however, 
the averment would not have been binding on the court. O. B. 53, 
394, 546. It would not have been entitled to any consideration, for the 
obvious reason that the plaintiff has himself placed an evaluation of 
$1500 on the damages, or injury, said to have been occasioned by the 
defendants and sustained by him at the filing of the petition. If the 
acts apprehended be committed, they would be similar to those already 
assessed by the plaintiff, and likewise would be susceptible of apprecia- 
tion and atonement, in dollars and cents. The injury then would be 
reparable. 


As the plaintiff has no standing in court for an injunction, none 
should have issued. 


The case is one in which the defendants might, on the face of the 
petition, have successfully asked for an unconditional dissolution of the 
writ. The court, therefore, could have set the remedy aside without re- 
quiring a bond as a condition precedent. It did not, therefore, err in 
dissolving it as was done. If it did, it was an error of which the defend- 
ants, but not the plaintiff, could have complained. 2 An. 321; 4 An. 147; 
14 An. 57; 28 An. 649; O. B. 53, f. 394, 546, and case No. 8111 in this 
Court. 

As the dissolving order was valid, no appeal could be taken from it. 


It is, therefore, ordered that the motion be sustained, and that the 
appeal be dismissed with costs. 


ON THE APPLICATION FOR A REHEARING. 


Topp, J. By our former decree the appeal, which was taken from an 
order authorizing the dissolution of the injunction sued out by the plain- 
tiff, on bond, was dismissed. 

The motion for dismissal was on the ground that the interlocutory 
order appealed from did not work an irreparable injury, and that, there- 
fore, no appeal would lie from it. We held that the dissolving the in- 
junction on bond would not work an irreparable injury, and dismissed 
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the appeal. We adhere to our former decree, but, inasmuch as the ap- 
pellant’s counsel contends that in our reasons for the decree, we prema- 
turely decided questions pertaining to the merits of the case and to his 
right of action, we take occasion to say that in reviewing our previous 
opinion, we want it understood that we rest our dismissal of the appeal 
solely on the ground that the order appealed from could not work an 
irreparable injury, and if anything in that opinion goes beyond this and 
would seem to deny or question the appellant’s right of action or stand- 
ing in court, or to pass upon anything pertaining to the merits of the 
case, the same may be considered as obiter, and the case goes back to 
the lower court with every issue presented by the petition or pleadings 
still open for determination therein. 
Rehearing refused. 


No. 6764. 


JOSEPHINE M. Kina vs. Wa. F. Harper. Morris Heyman, INTERVENOR. 


An Intervenor in a suit by provisional seizure for rent of a stable, averring that he is the 
owner of the horses seized and that he pays rent to the lessee of the stable to keep said 
horses there, discloses a cause of action in his Petition of intervention. 


— from the Sixth District Court, parish of Orleans. Rightor, 
J. 


Geo. L. Bright for Plaintiff and Appellee: 


Horses, feed, harness and carts, put in a stable for sale, by a third person, are subject to the 
lessor’s lien. ; 


Chas. Louque for the Intervenor and Appeilant. 


The opinion of the Court was delivered by 

Levy, J. The plaintiff, Miss Josephine M. King, rented to the de- 
fendant, Wm. F. Harper, a certain stable, in the City of New Orleans, 
for the sum of one hundred dollars per month, from the lst of Decem- 
ber, 1876, until the 31st of October, 1877, payable on the first day of each 
month during said lease, in advance, for which said Harper furnished 
his eleven promissory notes, six of which, she alleges, are unpaid and 
are held by her. It was stipulated in the lease that the non-payment of 
@ month’s rent or instalment at maturity will make the rent for the 
unexpired term of the lease due and payable. She alleged that she 
had good reason to believe that the said lessee would remove tlie fur- 
niture or property on which she had a lien or privilege, out of the leased 
premises, and she would be thereby deprived of her lien. She prayed 
for and obtained a writ of provizional seizure, and the provisional 
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seizure of the furniture, effects and property in said leased premises, 
and prayed for judgment against said Harper for the sum of six hun- 
dred dollars, with eight per cent per annum interest thereon from Ist of 
May, 1877, until paid and costs. 

Under the writ of provisional seizure, the sheriff seized the effects 
and property on said premises, among which were twelve horses (one of 
which died on the day subsequent to the seizure), and other property. 

Morris Heyman filed an intervention and opposition, in which he 
claimed to be owner of the horses seized by the sheriff, and by virtue of 
an order of court, the seized horses were delivered to him on his execu- 
tion of bond for $650. 

In this petition, Morris Heyman alleged that he was the owner of 
said horses, valued at about $2500, a quantity of feed, harness and one 
cart, valued at about $300, in the stable leased as aforesaid; that he 
placed said stock and property in said stable for the purpose and econ- 
venience of sale, paying to the proprietor of said stable rent, at the rate 
of fifteen cents per head per day for the accommodation of hisstock. He 
alleged that he was indebted to the defendant up to that day in the sum 
of eighty cents, and tendered and deposited said sum for the benefit of 
whom it might concern. He prayed for judgment for the property 
claimed, or in default thereof, for its alternative value as set forth, and 
for dissolution of the provisional seizure. 

The plaintiff filed an exception as to the sufficiency of the forth- 
coming bond on the ground of adequacy of amount and solvency of 
surety. This exception was overruled, and from the judgment thereon 
plaintiff has appealed. 

To the petition of intervention and third opposition of Morris Hey- 
man, plaintiff filed the exception of no cause of action, and the court dis- 
missed the petition; from this judgment Heyman has appealed. The 
sufficiency of the amount and of the surety of the bond seems to us to 
be established by the evidence in the record, and there was no error in 
the judgment of the lower court in overruling this exception. 

The judge a quo has given no written reasons for his judgment sus- 
taining the exception of no cause of action, and the exception itself is 
gencral that there exists no cause of action. 

In his brief, counsel for the plaintiff relies upon Arts. 2705, 2707, 
2708 ©. C. He contends, that the movables which were seized were 
placed there by the intervenor, with his consent, for sale; that they were 
not there transiently or accidentally, and that being placed on the leased 
premises for sale, are subject to the lessor’s lien. He insists that Hey- 
man was not an under-tenant. 

The allegations of the petition of intervention must be taken as to the 
trial of the exception as true. In the petition, intervenor avers that “ he 
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placed the said stock and property in said stable for the purpose and 
convenience of sale, paying to the proprietor of said stable rent at the 
rate of fifteen cents per head per day for the accommodation of his 
stock.” 

“Rent is a certain profit in money, provisions, chattels or labor, 
issuing out of lands and tenements in retribution for the use.” Bouvier, 
Law Dictionary, +46. Here the intervenor agreed to pay money for the 
use of certain lands and tenements. He used the premises, in consider- 
ation of the rent to be paid, as a convenience for the keeping and sale 
of his stock. He was to all intents and purposes, according to the 
prayer of his petition, an under-tenant of the lessee Harper; his prop- 
erty had been seized for the satisfaction of the whole amount of the 
rent due by his lessor, and, if an under-tenant, he was liable only so far 
as he was indebted to his lessor Harper. Hence his petition disclosed 
a cause of action on its face. The allegations of his petition, however, 
were open to attack, and if not sustained by sufficient proof, his action 
could be dismissed. 

Article 2707 C. C. is as follows: “ This right of pledge includes not 
only the effects of the principal lessee or tenant, but those of the under- 
tenant, so far as the latter is indebted to the principal lessee at the 
time when the proprietor chooses to exercise his right. A payment 
made in anticipation by the under-tenant to his principal does not re- 
lease him from the owner’s claim.” 

We think the exception should not have been sustained. 

It is, therefore, ordered, adjudged and decreed that the judgment 
of the lower court, overruling the exception to the sufficiency of the 
bond and solvency of the surety, be affirmed, and the judgment sus- 
taining the exception of no cause of action as to the petition of inter- 
vention and third opposition of Morris Heyman, be annulled, avoided 
and reversed, and that this cause be remanded to the Civil District 
Court of the parish of Orleans, which has superseded the Sixth District 
Court of said parish, to be proceeded with according to law. The plain- 
tiff, appellee herein, to pay the costs of this appeal. 







































Nos. 8122 and 8163. 


Tae Starz ex kEL. S. J. Hart vs. E. A. Burke, TREASURER, ET AL., AND S. 
J. Hart vs. E. A. Burke, TREASURER. 







The Plaintiff's demand in this case is virtually a proceeding against the State, levelled at her 
property and seeking by judicial compulsion the payment of her obligations. 

For this purpose, the Auditor and Treasurer have no power to stand in judgment as her 
agents, when she has, in her Constitution, expressed her will adversely to such payment. 

Therefore the State is not represented in this action, though the same is directed against her 


property. 












NEW ORLEANS, APRIL, 1881. 


State ex rel. Hart vs. Burke. Treasurer, et al. 








The State could not be made a party to such proceedings without her consent. 

The immunity ot the State of Louisiana from suit in her own courts is absolute, and cannot 
be encroached upon by judicial proceedings, directly or indirectly, against herself or 
against her agents. 

The Courts of Louisiana have no jurisdiction to entertain any judicial proceeding the object 
of which is to enforce the performance of any contract or obligation of the State, against 
her will. 

Those Courts have no authority to declare that a provision of the State Constitution does not 
express the will of the State. 

Those Courts have no power to annul or disregard a provision of the State Constitution on 
the ground that it impairs the obligations of a contract, except when the qnestion is pre- 
sented in some suit in whi h the enforcement of that contract is demanded and in which 
it can be enforced. 

Those Courts have no power to annul a provision of the State Constitution on the ground that 
it impairs the obligations of a contract with the State, because such a contract can never 
become the subject of judicial enforcement against the will of the State. 


PPEALS from the Civil District Court for the parish of Orleans. 
Monroe, J. and Rightor, J. 


D. C. & L. L. Labatt and C. S. Rice for the Relator and Appellant: 


First—A State, through its constitutional provisions. no more than a legislature or judiciary 
can enact a law or render a decision which in eftect impairs the obligation of a contract. 
8 Wh. p. 92; Green vs. Riddle; Fletcher vs. Peck; and Dartmouth College case. 

Second—Such legistation is annulled by the provision of the Federal Constitution, Art. 1, 
Sec. 10, and this article is a limitation on the asserted absolute sovereignty of the State in 
the exercise of certain attributes with which but for this limitation it would be conceded 
it is supreme. 

Third—The settled interpretation of the Federal Constitution by the Supreme Court of the 
United States, and the adjudged extent of the limitations therein imposed on State Legis- 
latures, as expounded by them, is of paramount authority in the construction of those 
limitations, and binding on the State judiciary, anything in the State Constitution and 
laws to the contrary notwithstanding, and the State judges are in such cases quasi Federal 
officers, giving proper effect to the provisions of the organic and supreme law of the land. 

Fourth—The “debt ordinance” in the Constitution of 1879 is a mere proposition to the 
bonded creditors of the State, and if one of its propositions or all are rejected or not ac- 
cepted by them, is “‘ brutum fulmen,” and not enforceable in law. 

Fifth—That the third article attempts to take away the creditor's property, and apply it to 
the debtor’s other necessities, which is contrary to the principles of the social compact, 
and directly in ccnflict with the requirement, that one’s property cannot be taken away, 
without ‘‘ due process of law,” and as “impairing the obligation of a contract.” See 
Saloy vs. City, and authorities there cited. 


J. C. Egan, Attorney General, contra: 


First—The Executive Department of the State of Louisiana is an independent department, 
co-ordinate with the legislative and judicial departments, and not a department subor- 
dinated to and subjected to the supervision and control of the judicial department, 
Const. 1879, Art. 9. 

Second—The only case in which the judiciary may control the action of an officer of the 
Executive Department is where the remedy sought is the enforcement of the performance 
of a merely ministerial act, with regard to which the law has left nothing to the judg- 
ment or discretion of the officer. High on Extraordinary Legal Remedies, pp. 88, 33, 36, 
and secs. 42 and 80; 24 Tex. 317. 








SUPREME COURT OF LOUISIANA, 


State ex rel. Hart vs. Burke, Treasurer, et al. 








Third—This is a suit against the defendants, but against them in their respective official 
character as constitutional officers of the State of Louisiana, in relation to the perform- 
ance of their respective offices. The State of Louisiana, and not the defendants, will be 
affected by any decree rendered against the defendants in this case, and, therefore, the 
suit isin substance and effect a suit against the State of Louisiana, of which the courts 
have no right to take cognizance, because the State is their sovereign. McCauley vs. 
Kellogg, 2 Woods, p. 22; Sedgwick on the Construction of Statutory and Constitutional 
Law, p. 538; Madrazze vs. the Governor of Georgia, 1 Peters, 110. 

Fourth—Officers cannot be enjoined from executing an unconstitutional law. 66 N. C. 356; 50 
Mo. 34; Sedgwick, p. 538; 4 Wal. 475; 22 An. p. 1; 24 An. 350. 

Fifth—No judgment can be rendered affecting the interest of parties unless they are before 
the court. And where the only parties interested are not before the court, the case must 
be dismissed. The duty of the judge is to hear a party before he makes a decision to his 
injury. 5 La. 329; 9 N.S. 464; 6 La. 454; 6 R. 299; 8 R. 97; 11 R. 171; 2 Woods 22. 

Sixth—The writ of injunction is a mere conservative writ, and cannot be issued by a court 
which has no jurisdiction over the main cause of action. C. P. 171 and 172; 5 La. 109. 

Seventh—The taxing power is an attribute of sovereignty not susceptible of ownership, and 
cannot form the object of a contract; and to contract not to repeal a law imposing a tax 
is not covered by article 1, section 10 of the Constitution of the United States. 4 W. 
627, Dartmouth College vs. Woodward; Morey vs. State, 48 Miss. 159; 4 Otto, 650, Boyd 
vs. Alabama; 34 N. Y. 663; 1 Ohio, 600, Mechanics’ and Traders’ Bank vs. Deboit. 

Eighth—No duty is ministerial which requires the exercise of judgment and reason, and 
which can be arrived at only by a process of reasoning, but those are ministerial which 
are plainly prescribed by law. 

Ninth—“ It is well settled that a mandamus will not lie against a public officer, where it is in 
effect a suit against the State.” 2 Tex. 497; 22 Tex. 31. 


J. A. Campbell on same side. 


The opinion of the Court was delivered by 

BErMvupDEz, C. J. These two cases, consolidated by consent, are to 
be determined by the same judgment. 

The first case has for its object an injunction, which was to serve as 
a foundation for the other suit ; the second case contemplates a man- 
damus, for the enforcement of rights intended to be protected by the 
injunction. 

Their purpose was to prevent the State Auditor and the State 
Treasurer from disposing of certain public monies, in the State treas- 
ury, to which plaintiff lays claim, and to compel those officers to pay, 
out of said monies, the amount demanded by the plaintiff, as due to 
him, viz : $75,000. 

The complainant substantially avers, in his two petitions, blended 
together and taken as one— 

That, by Act No. 3 of the year 1874, the State of Louisiana was 
authorized, for the purposes stated therein, to issue bonds for the sum 
of fifteen millions of dollars ($15,000,000) ; that he is the holder and 
owner of a large number of coupons, which were detached from bonds 
issued under that authority, and which fell due on the first of January, 
1880 ; that provision was made by said act for the punctual and full 
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payment of the bonds and coupons issued thereunder, until the final 
retirement of the same ; that, under the terms of, said act, taxes were 
to be and were actually levied and raised, to be appropriated exclusively 
to the payment of said debt ; that a large sum of such taxes, some 
$700,000 has been collected, and has been received by the State Treas- 
urer and is in his keeping, custody and control as such ; that he has 
applied to the State Auditor to warrant on the State Treasurer for the 
payment of said coupons out of said sum ; that he has called upon the 
State Treasurer to pay said coupons out of said funds: that both thé 
Auditor and the Treasurer have refused, the former to audit, the 
latter to pay, said coupons out of said funds; that he has good 
reasons to fear that, upon the pretended authority of an ordinance 
of the State Constitution, now in force, the said Auditor and the said 
Treasurer will illegally divert the sums so collected and on deposit, and 
in their control and disposition, and apply the same to purposes other 
than those contemplated by said act No. 3, of 1874; that there exists 
a formal contract between him and all bond and coupon holders, 
similarly situated, and the State of Louisiana, which contract is shielded 
from impairment by section 10 of article 1st of the Constitution of the 
United States ; that it is the duty of the Auditor to warrant, and of the 
Treasurer to pay, his said coupons, regardless of said constitutional 
provision ; that he is entitled to an injunction against said State officers 
to prevent them from disposing, to his prejudice, of the sums aforesaid, 
and to a mandamus to compel them to audit and pay him the said 
coupons; and he prays for the process of the court against them only 
in their official capacity; and, after due course of law, that the injunction 
be perpetuated, and the mandamus be made peremptory. 

The State Auditor and the State Treasurer made appearance. 

After pleading to the jurisdiction of the court over them, as 
executive officers of the government, they aver that the funds under 
their control and in their custody have come into their possession as 
State officers and as agents ; that they have no power to draw the same 
from the State treasury, except in pursuance of specific appropriation 
made by law; that they have no power by law to audit the claim set up, 
allow and pay the same; that they have no right to decide whether the 
State is chargeable with them or not ; that the laws making appropia- 
tion of public monies do not provide for the payment of the claim set 
forth ; that the Constitution in force directs and orders that the fund 
out of which the plaintiff seeks to be paid be used to defray the expenses 
of the State government; that the State of Louisiana is a necessary 
party to these proceedings, which are directed against her property, and 
that no adjudication can be had herein. 

The view which we have taken of this case, does not require that 
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we should pass upon the plea to the jurisdiction of the judiciary over 
them, set up by the respondents. 

It is established by the evidence that, under the laws of the State 
collections upon assessments of taxes, largely exceeding the sum 
claimed by plaintiff, have been made and were to be, for the payment of 
the interest on the consolidated bonds mentioned in the petition ; that 
the payment of the taxes and the delivery of the amounts thereof into 
the State Treasury took place after the aduption of the Constitution now 
in force. 

It appears that, under article 3 of the ordinance therein, relative to 
the State debt, whereby the coupon of said bonds falling due the first of 
January, 1880, was “ remitted,” the interest taxes collected to meet said 
coupon were trausferred to defray the expenses of the State govern- 
ment, and the funds so appropriated have been disposed of to some ex- 
tent for the payment of the general expenditures of the State and of the 
interest for the public debt, not including the instalment maturing on 
January ist, 1880. 

The petitioner claims that all the laws, organic and legislative, and 
all administrative arrangements which remit said coupon, and which 
direct the transfer and application of said interest taxes to defray the 
expenses of the State government, must be disregarded, as impairing 
the obligations of the contract in favor of the bond and coupon hold- 
ers. He insists, that it is the imperative duty of the Auditor and of the 
Treasurer, regardless of those provisions, after the receipt of the money 
from the source mentioned, to dispose of it for the sole purpose of paying 
the coupons of said bonds; that there can be no valid abrogation of 
the law imposing that duty upon them, and that their functions in that 
regard are above and beyond the power of the people and of the gov- 
ernment of the State. 

The plaintiff manifestly avers the validity of an existing executory 
contract, in which the State is the only obligor; he charges a violation 
of it by the State, and he asks an enforcement of it by the State judi- 
ciary against the State out of the property of the State within reach. 

Practically, he demands that the State judiciary decree that he is 
a creditor of the State; that the property of the State, which is in the 
State treasury, shall be appropriated to the payment of the claim which 
he sets up; that the judiciary shall compel that appropriation, although 
the custodians of that property declare that it has not been appro- 
priated by law to pay that claim, but has been, by formal and supreme 
command, ordered to be applied to other purposes of vital importance. 

It may well be, as averred by the plaintiff, that the contract which 
he alleges is valid; that it is protected from impairment by the Consti- 
tution of the United States, and is binding upon the State of Louisiana; 
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that an attempt has been made by the State to violate that contract; 
nay, that the State has violated it. It may well be, that the funds 
which, he says, were collected to pay his claim and are in the State 
treasury, should be applied, under the terms of his contract, to the pay- 
ment of his coupons; but, whatever his rights may be, how can he call 
upon this Court to enforce them, unless contradictorily with the obligor, 
the State, who is the only party interested, whose rights are involved, 
whose property is at stake. 

The humblest citizen could not be deprived of his property unless’ 
by due course of law, after compliance with the law of the land, which 
hears before it condemns, which proceeds upon inquiry, which renders 
judgment only after trial, because every citizen holds his life, his liberty, 
his property and immunities, under the protection of the general rules 
which govern society.. Webster, Dartmouth College case. 

Maaena CuHarta declares: 

* Nullus liber homo capietur vel imprisonatur, aut disaisietur, aut 
relegatur, aut exulatur, aut aligno modo destructur, nec super eum ibimus, 
nec super eum mittimus, nisi per legale judicium parium suorum, vel per 
legem terre.” 

It is a principle laid down by Lord Bacon, that “ when the king’s | 
right is questioned, he must be a party, for this, res ipsa loquitur, vel 
potius claimat. The king shall not be surprised, nor stricken upon his 
back, nor made accessorium quidem to the suit of another.” 

It is also laid down: “The rule ever holds between the king and 
the subject, that the king’s right shall not be tried, except he be a 
party. 

“ And the judges make a wonder of it, when they are pressed and 
asked, what would you have us do by the king’s right, without making 
him a party.” 

Collect. Juridica 1, p. 174. 

How, then, could we proceed to judgment in this case, enforcing 
plaintiff's demand, when the State of Louisiana is not a party to this 
important suit. 

We do not see, that the process of the court was asked against 
the State, nor do we discover that the State has entered any appear- 
ance, nor that any one has appeared in her behalf. 

The money which is in the State treasury, from whatever source it 
is derived, is money which was due, which was paid, which belongs to 
and which is the property of, the State. It is money which cannot be 
drawn from that treasury, except in pursuance of specific appropriation 
made by law. 

Const. of 1879, article 47, 30 An, 1312. 

This suit has clearly for its object the appropriation in favor of.a 





SUPREME COURT OF LOUISIANA, 


State ex rel. Hart vs. Burke, Treasurer, et al. 








private individual, who claims to be a creditor of the State, of money 
belonging to the State, which is in the State treasury, and which the 
State has ordered, by constitutional provision, shall not be applied to 
him, but shall be used to defray the general expenses of the govern- 
ment. 

It is an undeniable proposition, that whenever the property of the 
State is judicially claimed, action is virtually against the State, which 
cannot be done unless with her formal consent. 

The Supreme Court of the United States has said: “It is a familiar 
doctrine that the sovereign cannot be sued in his own courts without 
his consent. The doctrine rests upon reasons of public policy. 

“ There is no distinction between suits against the government directly 
and suits against its property.” The Syren, 7 Wall. 152. 

The principle is of such antiquity that the memory of man runneth 
not to the contrary. 

Under the feudal system, the maxim was: “ Roy nest lié par ascun 
statute, sil ne se soit expressement nosmé.” Jenk. Cent. 307. “ The na- 
ture of things opposes the opinion, that the judicial tribunals should be 
competent to determine that the government is a debtor.” 

; 3 Proudhon Dom. propriété. No. 826, pp. 67-70; Chassat (des 
statuts) p. 249; Accolos. Man. de droit civ. I, VII; L. B. 32, 33. 

“Tt is in the nature of sovereignty not to be amenable to the suit of 
an individual without its consent. This is the general sense and practice 
of mankind; and the exemption, as one of the attributes of sovereignty, 
is enjoyed by the government of every State of the Union,” 

Hamilton, Federalist, No. 81. 

L- The Court of King’s Bench, in a late case, said: ‘* Over the sovereign, 
we can have no power. In like manner, when parties are acting for the 
sovereign, whose servants they are, these are not amenable to our pre- 
rogative jurisdiction. When the money is paid, itis paid to the servants 
of the crown.” L. B. 33. 

The United States have always enjoyed the immunity. 9 U. S. R. 
433, 486; 9 L. R. Ch. D. 351. 

It is useless further to extract from authorities. It suffices to refer 
to the line of decisions to show how firmly settled is the principle; U. 
8. vs. Clark, 8 Pet. 444; U. S. vs. Ringold, 8 Pet. 150; The Syren, 7 Wall. 
152; The Davis, 10 Wall. 15; Reside vs. Walker, 11 How. 272; Life Boats, 
11 Allen (Mass.) 157; Bank of Washington vs. Ark. 20 How. 530; 16 Wall. 
203, 317; 43 Ga. 365; 54 Ala. 67; 77 N. C. 142; 8S. C. 207; 59 Tenn. 395; 
57 Ala. 67; 43 N. Y. 399; 3 S. C. 124; 2 Wh. 233; 14 An. 636; 9 Wh. 738; 
18 How. 331; 1 Bl. 436; 16 How. 432, 369; 6 Cal. 256; 3 Rich. S, C. 372; 
18 How. 380; 1 Tex. 764; 2 Tex. 31; 24 Tex. 317; Federalist 81, p. 405; VI 
Webster’s Works, 537. 
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Cases have sometimes occurred in which States were summoned to 
appear; but, when formally made a party to a judicial proceeding, with- 
out their consent, the States have declined to do more than protest 
against the jurisdiction and to instruct their counsel not to argue the 
ease. Before such defense, the courts have to abstain. 17 How. 417, 
518, 520. 

When the judiciary department of the government was instituted to 
expound the law and to distribute justice among individuals, the State 
was not subjected to its authority. She cannot be assimilated to an in- 
dividual citizen. The mission of the State is to take care of the univer- 
sal or the general interest. She cannot be brought to the bar of justice 
and sentenced like an individual, still less forced to perform what might 
be considered to be an obligation. Clear cases of an administrative 
character may sometimes be submitted to the tribunals. Officers or 
agents may be arraigned for breach of actual duty, or for malfeasance 
in office, but only so long as the will of the State has not been expressed 
to the contrary. However numerous the exceptional cases may be, the 
rule unquestionably is that the State cannot be called without her formal 
consent before civil tribunals as individuals are, and that the judiciary 
cannot take cognizance of suits the object of which is to declare the 
State to be a debtor and to force the State to pay her debts, and that 
State officers cannot be compelled to act against the real will of the 
State. There is no instance of a suit commenced on a contract, for the 
performance of duty or payment of a debt, in which judgment was ever 
rendered against a State to coerce either. 

It is well established by law and jurisprudence that even in proceed- 
ings in rem, in which title to the thing vests in a known or unknown 
owner, an actual or constructive notice to such owner is essentially 
necessary before condemnation, sale and distribution of proceeds. The 
rule applies even to mortgages. No adjudication can take place in the 
absence of the essential parties, whose rights are to be tested. 14 Wall. 
94, 29; 16 How. 1; 3 Otto, 150; 1 Pet. 299; 1 Pet. 110; 8 Pet. 5; 3 Story, 335; 
6 Wall. 280; 9 Wall. 364; 17 Wall. 78; 19 Wall. 563; 9 Cranch, 19; 2 
Woods, 22; 3 L. 523; 5 L. 105, 122, 329; 6 L. 53, 119, 459; 17 L. 517; 3 R. 
26, 140; 4 R. 140; 5 R. 500, 224; 6 R. 299, 351; 7 R. 181; 8 R.171; O. R. 
519, 387; 13 An. 201; 23 An. 617; 26 An. 608; 30 An. 177, 328, 576, 1119; 31 
An. 305. 

The answer of the plaintiff to the application of those principles is, 
that this Court has not been called upon to determine whether the State 
is a debtor or not; that the only requirement upon the Court is to com- 
pel the State Auditor and the State Treasurer to perform their duties in 
the premises; that it is not necessary to make the State a party eo 
nomine ; that she is a willing party to the proceeding in the persons of 
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the Auditor and Treasurer, who are the legal custodians of her treasury, . 
and who are bound in duty under a contract with the State to pay him; 
that the law in force at the time the bonds were issued, coupons where- 
of plaintiff holds, could not be and was not abrogated; that the Court 
has the power to adjudicate upon the claim contradistorily with those 
authorized representatives of the State, and that the judgment will be 
conclusive and irrevocable. Plaintiff further insists, as a last ground of 
relief, that this is a proceeding at the instance of the State herself, for 
the enforcement, by her recreant officers of her acknowledged obliga- 
tions under the contract which he has propounded and upon which he 
relies. 

We do not understand this to be the signification of these proceedings. 
We consider tha: the petition asserts as a substantive and existing fact, 
which is the ground of the proceeding, that there is not concordance 
between the State in her sovereign authority and the active government 
of the State; that the executive agents of the State refuse to execute the 
will of the State, and are not in accord with their duty. The require- 
ment upon the Court is to determine that the State is a debtor by the 
issue of bonds and coupons, some of which are produced and submitted 
to examination; that those bonds and coupons, or the latter, are to be 
paid out of the monies in the State treasury, that those officers are 
charged with the custody and control of that treasury and are bound to 
perform that duty, although the will of the State has been indisputably 
expressed to the contrary in an ordinance of the State Constitution. 

The reply is, that from whatever standpoint it may be viewed, this 
is a proceeding against the State, either directly or indirectly; that its 
property is levelled against, and that this Court is called upon to order 
the defendants to take it from the State treasury against the will of 
the State, and to give it to the plaintiff; in other words, to compel the 
defendants to act beyoud their powers. 

It is established by authority beyond question, that as a State cannot 
be sued directly without her consent, she cannot be brought into court 
indirectly by proceedings against a State agent, a nominal defendant, 
by a private individual claiming to be her creditor, in an action really 
involving an interest of the State, a question of title to property; and 
that the courts will not permit such a claim to be enforced circuitously 
by mandamus against a treasurer. Printup vs. Cherokee R. R. Co., 43 
Ga. 365; Horner vs. DeYoung, 1 Tex. 764; 51 Me. 461; 2 Tex. 497; 22 Tex. 
81; 24 Tex. 317. 

The dilemma is this: If the suit is against the defendants in their 
official capacity, and the claim is made upon them in their official ca- 
pacity, the State may be considered a party to the record. If the suit is 
against the officers as individuals merely, and the offices they hold are 
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given solely to describe their persons, they have no interest, and no de- 
cree should be rendered against them. Madrago vs. Georgia, 1 Pet. 110; 
McCauley vs. Kellogg, 2 Woods C. C. 22. 

If the questions involved can be tried and decided contradictorily 
with the Auditor and Treasurer, then the State can be coerced and sued. 
It is, in fact, to permit the petitioner by the writs of mandamus and in- 
junction, to seize the money in the treasury of the State, and to apply 
the same to the satisfaction of his claim as a creditor of the State, with- 
out hearing the State and against her expressed will. The State was 
not made a party, the State cannot be made a party, the State has not 
made herself a party; the Court is without power to make her a party 
against her will; and in her absence it cannot adjudicate upon the claims 
set up adversely to her in defiance of what she has thought proper to 
command in the local, fundamental and paramount: law. 

The defendants are State functionaries, clothed with such powers 
only as the State chooses to confer upon them. Like all other princi- 
pals, the State has a perfect right to recall the powers which she may 
have delegated to her mandataries, to enlarge or restrict their functions, 
to direct them in the management of her interests, in the di-position of 
her moneys, revenues, rights and property. R. C. C. 3027. 

We are aware of no principle which excepts the relations of States 
to their constituted official agents from the general rule of revocability, 
which applies to all other mandates. 

Acting in her sovereign capacity through a Constitution framed by 
representatives direct from the people for the purpose, and ratified by 
the latter, the State has revoked and withdrawn from the Auditor and 
Treasurer the power of attorney which they formerly held from her, 
and under which they were previously authorized and directed to per- 
form as her agents the functions sought to be enforced. The effect of 
this revocation has been a withdrawal and termination of these powers 
from those agents as to this subject and an assumption of the same 
by the State. 

If the State herself were subject to suit, she might be informed by 
her courts of her obligation to perform those duties; since she acts 
only through agents, these, when authorized to represent her, might be 
compelled to execute the judgment of the court, which then would be 
against the Siate; but how can it be held that an agent whose powers 
have been revoked by his principal can any longer represent that prin- 
cipal, particularly when he is sought to be made to perform acts against 
which his principal has in unmistakable language formally set his will 

In a case bearing great analogy to the present one, this Court once 
said: 

“As tothe question whether the State by her legislation has im- 
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paired the obligations of her contract with the relator, we are of opinion 
that the matter cannot be decided in this controversy, because the State 
is not a party to the suit, and the Auditor has no interest in the solu- 
tion of the question. The same authority which prescribed the duty 
eould, and did revoke it.” State ex rel. McCauley vs. Clinton, Auditor, 
27 An. 430; Succession of D’Aquin, 9 An. 400; Ex parte State, 52 Ala. 
231; People vs. Supervisors, 64 N. Y. 600; State vs. Bishop, 42 Mo. 504. 

We have been shown no law or authority which authorizes the 
respondents to stand in judgment and to represent the State when 
claims are urged to money belonging to her, in the State Treasury, 
which the State has formally directed, by an article in her Constitution, 
to be applied to objects other than those sought to be attained by the 
complainant, and we are at a loss to know what law makes it now their 
duty to apply the- funds aimed at to the satisfaction of the demand of 
plaintiff. 

We have been referred to authorities, to the effect that where an 
officer pleads the authority of an unconstitutional law as a justification 
for the non-performance or violation of his duty, this will not prevent the 
issue of the writ. 9 Wh. 859; 16 Wall. 220. This may be so where the 
authority invoked is a statute unconstitutional under the State Consti- 


tution, but it is differently where the authority is an article in the Con- 
stitution itself. 


No officer of the State can be compelled by mandamus to do for, 
or on behalf of, the State anything against the will of the State that 
he should not do so. 

The theory on which the writ issues in the name of the State is, 
that the officer refusing to execute the will of the State, the power of 
the State is resorted to in order to compel him to execute that will. 

The provision of the Constitution of 1879, attacked by the petitioner, 
may be violative of the Constitution of the United States. It may be 
that, if the State were suable, she could furnish no defense against the 
claims of creditors, the obligations of whose contracts she may have im- 
paired; that, if invoked between such creditors and private or corporate 
persons, the constitutional provision involved would be brushed away, 
as being of no effect; but however that may be, it cannot be disputed 
that it expresses the will of the State, the direct voice of the people, in 
whom the State sovereignty resides, and by whom it can be announced 
and exercised. 

As an expression of the will of the State, it stands on an entirely 
different footing from an unconstitutional statute of a State Legislature, 
which is not the will of the State herself, but only that of the agents of 
the State, whose utterances have effect only while they act within the 
powers confided to them. The State has not conferred on her legislative 
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agents the power of violating her constitutional provisions. Statutes 
thus passed being mere enactments, lifeless forms, are not expressions 
of the will of the State in any sense. 

When, as in the Virginia case recently decided by the Supreme 
Court of the United States (Hartmann vs. Greenhow, Treasurer City of 
Richmond, No. 154), an officer is sought to be compelled to execute the 
will of the State, that will is ascertained without reference to such un- 
constitutional statute, which is not an expression of the State, but is an 
act of her agents, entirely ultra vires, and in no manner representative 
of the State. 

So, when a question affecting the validity even of a provision of 
the State Constitution itself, on the ground of conflict with the Federal 
Constitution, arises in a litigation between parties amenable to judicial 
process, and whose rights are subject to judicial determination, courts 
may, and must determine such question, and deny effect to the provision, 
if it be found to be violative of the paramount law. But, though a 
State impair, nay, repudiate the obligation of her own contracts, and 
though if she were liable to suit, courts might annul her acts in that 
direction, yet, as she is not amenable to suit, it does not lie within the 
sphere of judicial power to compel her to perform her obligations. When 
the State herself, acting primarily, expresses her will and makes it 
mandatory to her own executive officers in their action, in matters 
affecting exclusively her own business, it would be absurd to suppose 
that she leaves to anybody the right to sue in her name, to compel such 
officers to disobey her will. 

None of the cases cited sustain the contention of the relator, that 
the contracts of a State can be enforced by judicial proceedings against 
her, through process served on officers who have no interest, and are, 
therefore, nominal parties. 

We have attentively read and considered not only the act relied 
upon by the plaintiff, but also those defining the duties of the State 
Auditor and of the State Treasurer, and we do not find in them any 
delegation of authority to them by the State to represent her in a case 
of this description. 

Had such power been conferred, it would still remain an important 
question to be solved, whether it could be considered as irrevocably con- 
ceded, or as conferred to last only during the State’s good pleasure. In 
this regard, in connection with what we have previously said, we add 
that it has been decided that statutes permitting the State to be sued, 
are mere matters of grace, conferring not rights but privileges, which 
can be withdrawn by the State at pleasure. Ex parte State, 52 Ala. 231; 
State vs. Clinton, 27 An. 430. 

It has been besides held, that where a State becomes voluntarily a 
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party to an action in her own courts, she may be informed and advised 
by the court as to her rights and obligations; but that with the exposi- 
tion of the same, the powers of the court terminate, and that the judg- 
ment so rendered cannot be enforced against her by the process of the 
court. Dabney vs. Bank of the State, 3 S.C. 124; Garr vs. Bright, 1 
Barb. N. Y. ch. 157; Maning vs. State, 14 How. (N. Y.) pr. 517. 

A reference to the statutes of the State shows that the State can 
be represented before courts of justice in civil cases by her Attorney 
General alone, an:l even then, in proper cases only. R.S. 131; 9 An. 400; 
5 N.S. 527; 25 An. 434; 29 An. 774. 

The petition in this case is not presented by the State in her own 
name and for her benefit, and is not signed by the Attorney General. 
Had this been done, the authority, for such a course, might have been 
. disputed by the defendants, who could have successfully questioned 
the institution and prosecution of such a suit. Ex parte Drum, 8 S. 
€. 207. 

“The power of appearing for another in judicial proceedings is a 
very grave power, and one which the law scrutinizes in the cases of 
individuals, and the importance of such a power is obviously not to be 
less appreciated in the case of the State. The consequence of a power 
to appear for another in a court of justice is the irrevocably binding 
force of the thing adjudged, upon the party for whom the appearance is 
made; and, where the interests of the State, which are the interests of 
all its citizens, are involved, a court of justice should not pass upon 
those interests unless the State is properly before it through the 
officers recognized as its representatives by the constitution or law.” 

Succession of D’Aquin, 9 An. 400; 11 Wall. 199. 

It cannot, with any shadow of plausibility, be claimed that the plain- 
tiff and his counsel have the right to represent the State, and to make 
in her name judicial admissions, intended to be conclusive upon her, of 
the character of those embraced in the petition. No such power was 
ever conferred. If it were only required that averments be made, in 
her name, in courts of justice, by any one claiming to be her creditor, 
in order to justify a mandamus against her disbursing officers, her 
treasury would never retain a copper of the revenues which the law has 
created for the existence and support of the government. 22 An. 298, 
379. 

It is a matter which is not free from doubt, whether a party who 
applies for the process of mandamus, can use the name of the State 
even to place himself in court. The only proper parties to such a pro- 
ceeding are the petitioner or petitioners claiming to be interested in the 
performance of the alleged duty, and the party upon whom it is charged 
that the duty devolves by law. 7 S.C. 275; 3 Houst. Del. 27; 1 Otto, 343; 
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51 Miss. 406; C. P. 840; 11 An. 141; 29 An. 793; 30 An. 1312. It has not 
unfrequeéntly occurred, however, that the applications have been made 
in the name of the State on the relation of the interested party, and 
such is the general practice. The law does not require or authorize the 
petition to be made in the name of the State. It is the order only, 
when granted, that so issues. C. P. 840,829. Whatever the practice or 
the right, if any, may be, it cannot be permitted to be extended further 
than to allow the use of the name of the State for a nominal purpose 
only, in cases where the will of the State is presumed and invoked. 

In no instance can it be tolerated for the purpose of making the 
State a real party plaintiff in the proceeding. The privilege can surely 
not be enjoyed in a case against State officers, whose powers have been 
recalled, where the rights and pretensions set up by private individuals 
are disputed and controverted, and when the property of a State, money 
of the State in her treasury, is at stake, and when the State is not actu- 
ally or constructively made a party, and is not therefore properly repre- 
sented, and has expressed an adverse will. 

Finally, by not being allowed the summary relief which the plain- 
tiff claims at our hands, it does not appear to us that he has any just 
cause of complaint. 

“ The contracts between a nation and individuals are only binding 
on the conscience of the sovereign, and have no pretense to a compul- 
sive force. They convey no right of action independent of the sover- 
eign.” Hamilton, Fed. 81. 

“The true definition of public debt is a property subsisting in the 
faith of the government, Its essence is promise. Its definite value 
depends upon the reliance that the promise will be definitely fulfilled.” 
Hamilton, v. 3, Pub. Credit, p. 517. 

In the case of the Bank of Washington vs. Arkansas, 20 How. 530, 
Chief Justice Taney said : 

“Those who deal in the bonds and obligations of a sovereign are 
aware that they must rely altogether on the sense of justice and good 
faith of the State, and that the judiciary of the State cannot enforce the 
contracts without the consent of the State, and the courts of the United 
States are expressly prohibited from exercising such jurisdiction.” 

The plaintiff and all others similarly situated, knew of those supe- 
rior immunities, and must be presumed to have been aware of the high 
prerogative of a State to recall at pleasure the powers delegated by her 
to her executive officers, and to resume the exercise of the same. 

We do not understand, if the State is under obligations to the plain- 
tiff and to others asserting like rights, that by enacting the debt ordi- 
nance, so loudly denounced, she has repudiated a debt said to be legally 
and morally binding upon her. She virtually admits, for the time being, 
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her inability under the pressure of some imperious necessity, to satisfy 
the plaintiff's claim, and postpones or remits payment of the same to 
better and more prosperous times. 43 N. Y. 399; 20 How. 527, 532; 17 
Ark. 518; 52 Ala. 231; 3S. C. 124; 59 Tenn. 395. But, in a case like this, 
where is the judicial] power which can ascertain and proclaim a liability, 
when the State herself has not been and cannot be made a party; and 
even then, where is the power to enforce the execution of this obliga- 
tion by the State, when she has solemnly proclaimed her inability, or 
even her unwillingness, for reasons of her own, of: the sufficiency of 
which she is the sole judge ? 

We do not consider that the Auditor and Treasurer have a right to 
assert and vindicate the title of the State to the ownership of the money 
in the treasury, out of which the petitioner seeks to be paid, for that 
would be admitting in them the right of representing the State, a right 
which they have not. 43 Geo. 365; 9 An. 400; 27 An. 430. 

It is enough forthe respondents to aver and show that the money in 
question is the property of the State, and was not appropriated by the 
Constitution or by law to the payment of the plaintiff’s claim; that the 
will of the State is adverse to his demand, and that the petitioner does 
not show that it is actually their clear duty to apply it to his demand, 
in order to justify the court in declining to pass upon the questions 
raised by the plaintiff, s0 as to allow his demand. 64 N. Y. 600; 66 N. 
C. 386; 50 Mo. 34; 24 Tex. 317; 17 How. 284; 6 How. 92; 12 Pet. 524; 14 
Pet. 417; 11 How. 270; High on Ex. Leg. Rem. 33, 36, 42, 80, 107, 110. 

After a full examination of the laws conferring jurisdiction upon 
the Civil District Court, by which this case was: originally tried, we are 
constrained to decline the assumption of the supreme and sovereign 
power which the plaintiff invokes. 

No Constitution or law of this State has ever clothed the District 
Court or this Court with authority to entertain the claim of any indivi- 
dual to support a suit against the State, and to award judgment for the 
payment of the same, or to force her to make indemnity for breach of 
her obligations or duties, in her dealings, without her consent formally 
expressed, which is found totally lacking in the present case, in which 
her adverse will manifestly appears. 

The general sense and common usage of states and nations has 
been, and still is, to withhold from the judiciary department a cognizance 
of all such demands as are presented without such consent. This is 
not a suit or process against a municipal corporation through its officers, 
whose contracts stand on the same footing with those of private in- 
dividuals, and are equally protected by the Constitution of the United 
States from impairment by any act of the State. Such corporations are 
liable to suit at the demand of any creditor contradictorily with them; 
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all questions of law, statutory or fundamental, affecting rights and 
obligations, arising under contracts, can be litigated and subjected to 
the determination of courts. The precedents applicable to actions 
against such corporations have no application to the present proceeding, 
which aims at the enforcement of obligations of the State herself, against 
whom no judicial coercion can in any form be exercised. 

We wish it distinctly understood, that we do not, in any manner, pass 
upon the rights of the petitioner under the contracts set up by him; 
that we do not decide whether such contracts do or not exist, or 
whether or not the obligations thereof have been impaired by any action 
of the State. 

We simply decide that under the laws, jurisprudence and system of 
practice prevailing in this State, and regulating the powers of Louisiana 
courts, the remedies invoked by the plaintiff in these cases, are such as 
no courts of this State possess, or ever possessed, the power to grant in 
@ proceeding of the character of that presented. 

The District Judges who tried and determined these cases have ex- 
ceeded the bounds of their jurisdiction in passing in any manner upon 
the merits of the cause. 

The judgment perpetuating the injunction iserroneous. The judg- 
ment refusing the mandamus is correct. 

It is, therefore, ordered, adjudged and decreed that the judgment 
rendered in case No. 8163, perpetuating the injunction asked, be reversed, 
and that the petition for such injunction be refused. 

It is further ordered, adjudged and decreed that the decree rendered 
in case No. 8122, declining the writ of mandamus, be affirmed, the plain- 


tiff, in the two cases, to pay the costs in both the lower and appellate 
courts. 


On APPLICATION FOR REHEARING. 


The opinion of the Court was delivered by 

FENNER, J. We had supposed that, in our original opinion herein, 
we had eliminated from discussion, as entirely inapplicable to this case, 
the following lines of authority, viz.: 

1st. Cases affirming the doctrine that, in adjudicating upon con- 
tracts made between parties who are amenable to such, and are properly 
parties to the suit, courts will enforce the obligations of such contracts, 
and will disregard and declare null and void any law or constitutional 
provision of the State, impairing such obligations, in violation of the 
Constitution of the United States. 

2d. Cases affirming the doctrine that, where State officers, acting as 
the agents of the State, are called upon to perform some ministerial 
duty imposed upon them by the will and direction of their principal, 
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and set up, as an excuse for non-performance, s.me act of the Legis- 
lature of the State violative of the constitution of the State or of the 
United States, such act will be disregarded and declared null and void 
and not binding upon them, because not expressive of the will of their 
principal, the State, which never authorized her legislative agents to 
pass any unconstitutional law. 

38d. Cases affirming the doctrine that, where States are actors in 
suits or voluntarily submit to become defendants therein, the rights 
and obligations involved in such proceedings must be determined upon 
the same principles as those applied in the first class of cases above 
indicated. 

The jurisprudence of. this Court, even within its brief history, as 
at present constituted, as well as during its antecedent history, establish 
our concurrence with, and consistent enforcement of all the doctrines 
above enunciated, and our opinion in this: case contains nothing ex- 
pressly or impliedly inconsistent therewith. 

The original briefs of counsel were burdened with authorities sus- 
taining these doctrines, which received our fullest consideration, and it 
was superfluous to recapitulate and dwell upon them in this application 
for rehearing, because they are fully accepted by us as authority upon 
the points decided therein, and are without application to the question 
here in controversy. 

Every case quoted by counsel, except one, hereafter to be discussed, 
falls distinctly within one of the classes above categoried. His own 
case falls within none of them. 

The excepted case just referred to is the case of Davis vs, Gray, 16 
Wall. 203. That was a suit by the receiver of a railroad company, 
claiming to own or have rights to certain lands under a valid grant 
from the State of Texas, brought against the Governor and Land Com- 
missioner of the State to restrain them by injunction from issuing 
patents for said lands to other persons, under the authority of provis- 
ions of the constitution of the State passed subsequently to the grant 
and impairing the obligation of the contract. The court decreed the 
nullity of the constitutional provisions, and perpetuated the injunction. 
The decree, however, was not entered without the vigorous dissent of 
Chief Justice Chase and Mr. Justice Davis, who said: “ We are con- 
strained to enter our dissent to the opinion and judgment of the court 
in this case, for the reason that this suit, although in form otherwise, is, 
in effect, against the State of Texas. The object which it seeks to 
obtain shows this to be so, which is to deprive the State of the power 
to dispose, in its own way, of its public lands, and this object, by the 
decision just rendered, is accomplished. In our judgment, the bill 
should have been dismissed, because the State is exempt from suit at 
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the instance of private persons, and on the face of the bill it is apparent 
that the State is arraigned as a defendant.” 

This emphatic expression of these distinguished jurists, in a case 
so much less objectionable than the present, might have moderated the 
vehement confidence with which the correctness of our own conclusions 
is assailed by counsel in this case. 

Distinctions between that case and the instant one might well be 
drawn; and we do not, for an instant, believe that the majority of the 
Court, while exercising its judicial power to protect the rights and titles 
of individuals in and upon specific lands, against invasion or destruc- 
tion by the State through her officers, would have carried the doctrine 
so far as to compel the State, through her officers, against her will, to 
perform her mere pecuniary obligations and to thrust the hand of the 
court into the State treasury for the purpose of extracting therefrom 
money and compelling its application to the payment of her debts. 
The pretension that the funds here claimed are the property of relator, 
or that the claim set up by him is any thing less than to demand pay- 
ment of a debt alleged against the State, by the State through her 
officers, out of moneys in the treasury of the State and belonging to the 
State, is utterly unfounded, and cannot be seriously considered. 

But it is not, in the slightest degree necessary to maintain such dis; 
tinctions. The grounds upon which the jurisdiction (the only question 
with which we are concerned) was maintained, have no application here. 
The question there involved was the jurisdiction of a court of the United 
States sitting and administering justice in the State of Texas. Manifestly, 
the only possible laws governing the question of jurisdiction in sucha 
case, were, first, the laws and jurisprudence of the United States gov- 
erning its own courts; and, second, the laws and jurisprudence of the 
State of Texas. The court, therefore, examined the jurisprudence of 
the United States, and the jurisprudence of Texas. Under the former, 
it found no objection. With reference to the latter, it said: “In Cur- 
ran vs. Arkansas etal. * * the objection was taken that the State 
could not be sued. This Court answered that it involved a question of 
local law, and that, as the State permitted herself to be sued in her own 
tribunals, that was conclusive upon the subject. According to the juris- 
prudence of Texas, suits like this can be maintained against the public 
officers who appropriately represent her, touching the interests involved 
in the controversy. * * A party, by going into a national court, does 
not lose any right or appropriate remedy of which he might have 
availed himself in the State courts of the same locality. * * Upon 
the grounds of the jurisprudence of both the United States and of 
Texas, we hold this bill well brought as regards the defendants.” 

In the present case, we are concerned exclusively with the jurisdic- 
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tion of the courts of Louisiana, governed exclusively by the laws and 
jurisprudence of Louisiana, and not in any degree by the laws and 
jurisprudence either of the United States or of Texas. It is, therefore, 
manifest that the case just quoted has no application or binding force 
as authority. 

Our original opinion demonstrates the care and research with which 
we have examined the question of the jurisdiction of Louisiana courts 
over controversies of the character here involved. 

The several States composing the United States are sovereign and 
independent in all things not surrendered to the national government 
by the constitution of the United States. 

2 Cranch, 445; 1 Wheat. 91. 

Whatever controversy may have arisen amongst publicists as to 
the nature and extent of powers granted or reserved, no authority 
worthy of respect has ever questioned the correctness of this general 
proposition. 

We have never heard it asserted that the sovereign right of immu- 
nity from suit, without her consent, in her own tribunals, has ever been 
surrendered by any State, under any provision of the Federal Consti- 
tution. 

This attribute of sovereignty pertains to the State of Louisiana as 
completely as if the Constitution of the United States did not exist, and 
is, in no manner, affected thereby. Let it be observed that we confine 
our remarks exclusively to the State tribunals, and make no reference 
to the powers of the Federal tribunals, which must determine their 
own jurisdiction. So far as her own courts are concerned, the State of 
Louisiana is entitled to the same immunity from suit therein as Eng- 
land, or France, or any unlimited sovereignty can claim with reference 
to their courts. 

The immunity of the State of Louisiana from suit in her own courts 
means absolute immunity from judicial compulsion, directly or indirect- 
ly, so far as the performance of her own contracts or obligations are 
concerned. 

Neither personally by proceedings against herself, nor vicariously 
by proceedings against her agents, can she be compelled by her courts 
to perform any obligation or contract, however solemn, which she does 
not choose to perform. 

The act of the agent is the act of the principal, and if we should 
compel the defendants herein, as agents of the State, to execute, for 
her, her alleged contract, against her will, it would be the entire equiva- 
lent of judgment and execution against the State. 

_ When we read in the Constitution of the State that the funds, which 
the relator asks to have paid over to him, are directed to be otherwise 
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disposed of, that puts an end to this controversy so far as the courts of 
Louisiana are concerned. It expresses unquestionably the will of the 
State. 

The State courts, in the exercise of the powers and duties imposed 
upon them by the Constitution of the United States and confirmed by 
the Constitution of the State, have the undoubted right to pronounce 
the nullity of provisions of the State Constitution on the ground that 
they violate the paramount law, by impairing the obligation of con- 
tracts. But that can only be donein suits within the jurisdiction of the 
court, and involving the enforcement of such contracts. As the con- 
tract of a State cannot be judicially enforced against her by her own 
courts, it follows that the question, whether or not a provision of her 
Constitution impairs the obligation of her own contract, can never be 
the subject of judicial cognition. 

When the relator asks us to pronounce the nullity of this constitu- 
tional provision opr the ground that it impairs the obligations of an 
alleged contract between him and the State, we say to him, “ we have 
nothing to do with your contract; we cannot look at it; we have no 
power to enforce it; we have no jurisdiction over it.” 

The writ of mandamus was never given, or intended, as a remedy 
to enforce the contracts of the State, and cannot be used for that pur- 
pose, against the will of the State. 

We wish the following prupositions to be distinctly understood: 

lst. We have not decided whether or not the third article of the 
debt ordinance of the State is or not valid and binding so far as it 
affects any particular right or rights of individuals. We say it is valid 
except so far as it impairs the obligation of some particular contract 
protected by the Constitution of the United States, and, in this respect, 
stands upon the same footing with every other provision of the Consti- 
tution, and is equally entitled to the obedience of the officers of the 
State, who have no authority to question its validity. 

2d. We have not decided that the contract alleged by plaintiff and 
relator is or is not a valid and binding contract; nor have we decided 
whether or not its obligations have been impaired by the constitutional 
provision above referred to. We have simply held that, being a con- 
tract with the State, and the rights claimed under it being rights against 
the State, the courts of Louisiana have no jurisdiction, directly or in- 
directly, to enforce the same; and that, in the absence of power to en- 
force such a contract, or to entertain any suit upon the same, we are not 
called upon to listen to, or decide, mere moot questions as to whether 
the obligations of the contract are, or are not, impaired by some 
provision of the State Constitution. 

3d. We have decided that the remedies Invoked in these cases are 





SUPREME COURT OF LOUISIANA, 





State ex rel. Hart vs. Burke, Treasurer, et al. 





an attempt to subject the State to judicial compulsion—to compel her, 
against her will, to perform her contract obligations and to pay her 
debts; and that, under the laws of Louisiana, no court of the State has 
ever been vested with jurisdiction to exercise such compulsion in any 
form of proceeding whatever. The immunity of the State from control 
by her own courts in reference to her own obligations, is absolute and 
plenary. Itis subjected to no exceptions. It is restricted to no forms 
of proceeding. It is hedged in by no limitations of any kind. It places 
the State and her obligations and contracts entirely outside of the sphere 
of judicial action, so far as the courts of this State are concerned. This 
excludes from our consideration the contract set up by relator and all 
the features thereof, and all the rights, remedies and privileges claimed 
by the relator thereunder. It matters not what may be the provisions 
of that contract. All contracts of the State stand upon the same footing, 
so far as our power to enforce them is concerned. 

4th. We have decided no question whatever except the jurisdiction 
of Louisiana courts, under Louisiana law, over this suit. 

We have acted under the highest sense of judicial responsibility. 
We have no mandate to adjudicate upon questions affecting the lives, 
liberty, property and rights of litigants, except that which is received 
from the State of Louisiana. Our responsibility is sufficiently great 
when we act within the clear limits of that mandate. It is intolerable 
when we are even in doubt as to whether we are not exceeding the 
limits of our authority. 

Our conclusions are perfectly settled on the following points : 

1st. That the courts of Louisiana have no jurisdiction to entertain 
any judicial proceeding the object of which is to enforce the perform- 
ance of any contract or obligation of the State against her will. 

2d. Those courts have no authority to declare that a provision of 
the State constitution does not express the will of the State. 

The opposite idea advanced by counsel can rest on no other basis 
than some mistaken analogy between acts of legislative agents of the 
State and acts of the State herself; or else, upon the vicious premises 
that, in some sense the State derives her power of willing and acting 
from the Federal Constitution. The effect of the Federal Constitution 
is not to deprive the State of the power of volition, but simply to 
restrain the operation and execution of her will, so far, and so far only, 
as it conflicts with the prohibitions of that instrument. 

3d. Those courts have no power to annul or disregard a provision 
of the State constitution on the ground that it impairs the obligations 
of a contract, except when the question is presented in some suit in 
which the enforcement of that contract is demanded, and in which it 
can be enforced. 
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4th. Those courts have no power to annul a provision of the State 
constitution on the ground that it impairs the obligation of a contract 
with the State, because such a contract can never become the subject 
of judicial enforcement against the will of the State. 

What sanction may exist for the enforcement of that provision of 
the Federal Constitution prohibiting a State from impairing the obliga- 
tions of her own contracts, itis not for us to say. The Federal courts 
must determine, for themselves, their powers in the premises. The poli- 
tical departments of the Federal government must determine whether 
the subject lies within their domain. We content ourselves with de- 
claring that the courts of Louisiana are absolutely without jurisdiction 
over the question. 

Some philosophic writer has said, in substance, that though Truth 
is, in her nature, one, eternal, and indivisible, yet the Truth hath many 
similitudes which masquerade in her form and perplex and mislead her 
followers. 


The most elevated of judicial functions is to distinguish between 
Truth herself and such similitudes. 

The theories and arguments of counsel for relator are ingenious, 
plausible and urged with evident sincerity of conviction. But the legal 


mind must conclude that any proposition or theory, however skilfully 
formulated, which conflicts with the fundamental exemption of the 
State from judicial coercion, in any manner or under any form of pro- 
ceeding, by her own courts, must necessarily be a mere similitude of 
Truth, and not Truth itself. 

We deem it proper, in conclusion, to refer to a charge of inconsist- 
tency brought by counsel against our original opinion. He says we 
first declined to pass upon the question of jurisdiction presented in the 
plea of defendants, and then decided the whole cuse on the question of 
jurisdiction. It was scarcely candid to ignore the patent fact that the 
question of jurisdiction upon which we declined to pass, was the special 
plea based upon the ground that, as executive officers of the State, 
they were exempt from judicial control in any case, while our actual 
declination of jurisdiction was based upon entirely different grounds. 

An equally mistaken construction is placed by counsel upon that 
clause of the opinion which stated that “the funds referred to by the 
plaintiff have been disposed of to some extent for the payment of the 
general expenses of the State and of the interest of the public debt, 
etc.” In those expressions, we did not refer to any actual disposition of 
the funds by the treasurer or fiscal agent, but to the provisions for their 
disposition made in the laws passed by the General Assembly at its last 
session. 

For these reasons, it is ordered that the rehearing be refused. 





SUPREME COURT OF LOUISIANA, 
Stafford, Executor, vs. Twitchell et al. 








No. 7729. 


Gro. A. StarrorD, Executor, vs. H. M. TwitcHELL ET AL. 


In this controversy, the Plaintiff and some of the Defendants were citizens of Louisiana, and 
the other Defendants, citizens of Vermont. One of the latter applied for the removal of 
the whole suit to the Circuit Court of the United States, under the laws of Congress, on 
the ground of prejudice and local influence against her. Held that, under none of the 
Removal Acts of Congress, could her application be granted. Those laws examined 
seriatim in the Decision. , 

An assessment of property in the name of L. H. Stafford or of L. A. Staftord is not an assess- 
ment in the name of the owner, when L. H. Stafford never was owner, and when L. A. 
Stafford had been dead for ten years; when the property had been vested in his succes- 
sion, and when that fact had been formally notified to the proper officers and was as- 
certainable from the archives of their own oftices. 

A notice of the tax collector addressed to ‘‘ B. S. Lee, agent of L. H. Stafford,’’ is not a notice 
to the Succession of L. A. Staftord or to an agent of said succession. 

A seizure of property as ‘the property of L. A. Stafford,” is no seizure as against the Suc- 
cession of L. A. Stafford; and the recording of such seizure is not the recording of a 
seizure against said succession. 

A sale of property, belonging to the Succession of L. A. Stafford, as the property of L. A. 
Stafford, and for taxes due by L. A. Stafford as owner, is inoperative against said suc- 
cession. 

A transfer of the right, title and interest of L. A. Stafford in property, ten years after his 
death, operates no divestiture of the title of his succession. 

The Plaintiff in this case was under no necessity to tender to Defendants the amount of 
taxes, costs, etc., for which the property was sold, as a condition precedent of his right 
of action. Guidry vs. Broussard, 32 An. 924, affirmed. 

Defendants are not entitled to recover from Piaintiff the collectors’s fees, damages and costs 
of advertising, paid by them as part of the price of sale, because the property was not 
legally assessed and Plaintiff was, therefore, not in default. 


PPEAL from the Seventeenth Judicial District Court, parish of Red 
River. Pierson, J. 


Egan & Ogden for Plaintiff and Appellee: 


First—The correctness of the ruling of the lower court, refusing the application for removal 
to United States Court, should be tested, where no evidence was offered on the trial of the 
application, on the allegations contained in the petition. 

Second—The allegations contained in the petition are not sufficient to entitle the defendant 
to a removal of the case to the Federal Court, because there is no allegation that there is 
involved in this case a controversy which is wholly between citizens of different States, 
and which can be fully determined as between them. 

Third—There was no evidence offered to show that there was any controversy between Mrs. 
Twitchell and the plaintiff, which could be fully determined between them without the 
presence of the other defendants. Burch vs. Davenport R. R. Co., 46 Iowa, 449. 

Fourth—The law of removal does not allow the splitting up of a case. leaving one part in a 
State court, and transferring the other to the Federal Court. Trafton vs. Nongues, 4 
Sawyer, 178; 2 Tenn. 656. 

Fifth—The words suit and controversy are convertible terms. 18 Wall. 567; Osborne vs. 
Bank of U.8S., 9 Wheaton, 739. 

Sixth— When the tax collector’s sale is a nullity, the plaintiff need not tender back the pur- 
chase price to recover the property. 26 An. 189. 
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Seventh—The sale of the property for taxes bid for by Steele was not a sale, but a payment 
of the taxes, because Steele, the lessee, was indebted to Stafford, and not in a condi- 
tion to be the purchaser. Cooley on Taxation, 345; Burrough on Taxation, 447. 

Eighth—The tax sale was void, because the land was not sold in forty-acre tracts as the law re- 
quired. 

Ninth—The tax sale was void, because there was no legal assessment against the owner of 
the property; the assessments were made in the name of L. A. Stafford, who was killed 
in the battle of the Wilderness, and defendant, Steele, was lessee of his executor. 

Tenth—The bid was by Steele; the deed was to Steele and Twitchell. Tax sales must be to 
the highest bidder, and as the conveyance must be in execution of a sale actually made, 
the sale to one man, and the deed to another, such deed conveys no title. Cooley on Tax 
Titles, 344. 

Eleventh—Any arrangement among purchasers that no competition shall take place, as 
Steele testifies existed between himself and Twitchell, is a fraud, and vitiates the sale. 
Cooley on Taxation, 340 

Twelfth—The levy of the parish tax (fourteen and one-half mills) for 1871, 1872, 1873 and 1874, 
and for the payment of which this property was sold, was illegal, and beyond the anu- 
thority of the police jury. 30 An. 1085. 

Thirteenth—All statutes are mandatory which expressly or by implication limit the amount 
of taxes which may be levied. A levy beyond that amount is in excess of the jurisdic- 
tion of the officers, and is as void as if no statute existed. Cooley on Taxation, 295, 
296 and 297. 

Fourteenth—An excessive levy is void, whether it is made excessive by including those taxes 
which are lawful or unlawfal, or in any other manner. Cooley on Taxation, 344. 

Fifteenth—It any part of the tax is illegal, however small, the sale is void. Burrough on 
Taxation, 301. 


L. B. Watkins for Defendants and Appellants. 


The opinion of the Court was delivered by 

Fenner, J. The plaintiff, as executor of Leroy A. Stafford, deceased, 
of the parish of Rapides, La., brings this action against Marshall H. 
Twitchell and Jesse G. Steele, of the parish of Red River, La., Mrs. 
Elizabeth Twitchell, of the State of Vermont, and Marshall H. Twit- 
chell, Jr., a minor represented by the last named defendant as guardian, 
appointed in Vermont and recognized by the courts of this State. 

The petitioner represents that the succession of L. A. Stafford was 
owner of 1517 68-100 acres of land, situated in Red River parish, and 
described in the petition; that the said lands are now in possession of the 
defendants who claim to be owners thereof, under a certain tax sale made 
on the 6th of January, 1874, by which they were adjudicated to Mar- 
shall H. Twitchell and Jesse G. Steele. Steele subsequently sold his in- 
terest in 320 acres of the land to Twitchell; and Twitchell, after this, 
sold his whole interest in the land to his mother, Mrs. E. Twitchell, 
which accounts for her presence as defendant. The minor is the son of 
Marshall H. Twitchell, who was married at the date of the tax-purchase, 
and whose wife has since died, and the minor is made a party as the 
representative of her community interest. 

The petition alleges that the tax sale was a nullity for various 
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reasons therein set forth, and prays that the same be decreed null and 
void, that petitioner’s title be recognized and enforced, and for a judg- 
ment for rents and revenues. 

The foregoing is a sufficient statement of the issues, for the pur- 
pose of determining an application for removal to the Federal court, 
which must be first determined, because it involves our jurisdiction in 
the case. One of the defendants, Mrs. Twitchall, filed a petition pray- 
ing for the removal of the cause to the United States Circuit Court. 
The allegations of this petition are substantially as follows: ; 

1st. That she is a party defendant, and that her interest involved 
therein exceeds two thousand dollars; 

2d. That she is, and was at the date of suit, a resident and citizen 
ef Vermont, and that the plaintiff is, and was at the said date, a citizen 
of Louisiana; 

3d. That by virtue of sections 639, 640 and 670 of the U. S. Revised 
Statutes, and of the act of Congress of 1875, she is entitled to have the 
cause removed; 

4th. That “the grounds on which she bases her right and claim to 
the removal are that she verily fears and believes, and has good ground 
to fear and believe, that from prejudice or local influence, one or both, 
that now exists and has existed against her in the said parish of Red 
River, La., and against her vendor M. H. Twitchell, therein, she will 
not be able to obtain justice in said State court or courts.” 

Her application was timely and accompanied with tender of the 
requisite bond; and she prayed for the removal of the suit. 

The question to be determined is whether her petition presents suf- 
ficient grounds for removal under any of the laws referred to. 

Sections 640 and 670 of U.S. Rev. Statutes have no conceivable ap- 
plication to case. 

Section 639 contains three paragraphs setting forth distinct grounds 
for removal, as follows: 

First. This embodies the provision of the judiciary act of 1789, and 
applies only where the suit is exclusively between a citizen of the State 
where it is brought and a citizen of another State. Such is not the case 
at bar, where the party plaintiff and some of the defendants are citizens 
of the same State. 

Second. This embodies the provision of the act of 1866. It is ap- 
plicable to a suit like the present, where the plaintiff is a citizen of the 
State of the forum, and the defendants are, some of them, citizens of 
the same State, and another is a citizen of another State. The 
latter is only authorized to remove, when “there can be a final determi- 
nation of the controversy, so far as concerns him without the presence 
of the other defendants as parties in the cause;” and, even in that case, 
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heis not authorized to remove the suit, but only the particular controversy 
between himself and plaintiff, without prejudice to the latter’s right to 
proceed with his suit in the State court as against the other defendants. 
The petition for removal cannot be sustained under this provision, for 
several reasons, viz: (1), it does not set forth the essential allegation 
on which the right rests; (2), it prays for the removal of the whole suit 
and not of the particular controversy between plaintiff and the petitioning 
defendant; (3), the grounds on which she expressly bases her right to 
removal, viz: “local prejudice or influence,” have no application under 
this provision; and (4) from the nature of the cause, being a suit to 
declare null the common title of the several defendants to lands held by 
them in indivision, and to establish the title of plaintiff to the whole of 
said lands as against all the defendants, there cannot be a final determi- 
nation of the controversy, so far as concerns the petitioner for removal, 
without the presence of the other defendants. 

Third. This embodies the act of 1867, commonly called the “local: 
"prejudice or influence act.” Though the petition presents the requisite 
affidavit as to “local prejudice or influence” prescribed in the act, the 
application cannot be sustained under this provision, because by its 
terms the latter applies only to cases where the suit is exclusively be- 
tween a citizen of the State of the forum and a citizen of another State. 

This disposes of section 639 U. S. Rev. Statutes, and it now only 
remains to consider the act of March 3, 1875. 

The only provision of this act which is germane to the instant case 
is the following, viz: “ When in any suit mentioned in this section, there 
shall be a controversy which is wholly between citizens of different 
States, and which can be fully determined as between them, then either 
one or more of the plaintiffs or defendants, actually interested in such 
controversy, may remove said suit to the Circuit Court of the United 
States.” The only relief authorized by this act is the removal of the 
whole suit. 

Dillon on Removal of Causes, p. 29, and cases there cited. 

Burch vs. Davenport, 46 Iowa, 449, 

We do not think there is, in this suit, any controversy which is 
wholly between citizens of different States, and which can be fully de- 
termined as between them.” 

Plaintiff claims title to the whole of the lands in controversy under 
a single title. He alleges that they are in possession of all the defend- 
ants under pretended titles, having directly or derivatively a common 
origin, viz: a tax sale to the two resident defendants, which is sought to 
be annulled. As to the 1197 acres held in indivision by Steele and Mrs. 
Twitchell, it cannot be questioned that they are, both, proper and nec- 
essary parties to the controversy touching the same. 
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As tu the 320 acres which Mrs. Twitchell claims to hold under title 
from Twitchell and Steele, her co-defendants, we think that plaintiff as- 
serting a single title to the whole of the land, and alleging that defend- 
ants are in possession and have no title, cannot be driven to split up 
his action, because as to part of the land, the alleged void title is 
claimed to be vested in one of the defendants alone. Py 

The subject of controversy is the nullity of the tax sale, in which 
all the defendants are interested, and which cannot be properly deter- 
mined except contradictorily with them all. If, however, it could be 
held that the controversy as to 320 acres was one wholly between Mrs. 
Twitchell and plaintiff, and capable of being fully determined between 
them, we should unhesitatingly decline to grant the only relief afforded 
by this act, viz: the removal of the entire suit, on the ground of the un- 
constitutionality of the act. This grave question has not yet been ad- 
judicated by the Supreme Court of the United States in connection with 
this particular act. 

The Federal judicial power, as conferred by the constitution, so far 
as dependent exclusively on the citizenship of the parties, is confined to 
“ controversies between citizens of different States.” 


The removal of this whole suit would necessarily vest the Federal 


court with jurisdiction not only of the controversy between plaintiff and 
Mrs. Twitchell, but also of that between plaintiff and the other defend- 
ants who are his fellow citizens of the same State. 

An act of Congress cannot confer such jurisdiction. The juris- 
prudence on this is so uniform and well-settled, that we see not how 
Congress could have assumed such a power, or by what possible argu- 
ment it can be sustained. 

See Ober vs. Gallagher, 3 Otto, 199. 

Bryant vs. Rich, 106 Mass. 192. Also, 14 How. 36; 17 How. 141; 21 
How. 492; 1 Blatch. 571; 6 Wall. 286; 10 Wall. 332; 14 Peters, 65; 2 How. 
497, 

The application for removal was, therefore, properly denied. 


On THE MERITS. 

The nullity of the tax sale is claimed on various grounds affecting the 
proceedings for both the assessment and collection of the tax. A brief 
review of some of the principal provisions of the law touching the 
assessment and collection of taxes will be a useful introduction to the 
consideration of these questions. 

Act No. 42 of 1871 was the law governing the assessment. 

The tax collector is required to serve upon the taxpayers printed or 
written notices, requiring them to make a statement of the objects of 
taxation owned or controlled by them. Sec. 23. 
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It appears on the record that in 1871 such a notice was addressed 
to “L. H. Stafford, Elam & Wemple, agents.” There was no such per- 
son as L. H. Stafford, so far as the record shows, and Elam & Wemple 
were not agents for such person. Nevertheless they accepted the notice 
and made a return thereon, in which they gave a description of the 
very property now in dispute, and expressly stated that it was the tax- 
able property of the succession of L. A. Stafford. 


This fact is of the utmost importance, because the taxes for which 
these lands were sold were those of 1871, 1872 and 1873, and the in- 
formation as to the ownership was furnished in connection with the 
assessment of the tax for the first of those years. It left no excuse for 
any misnomer or misdescription in any subsequent proceedings. 


If the owner’s name be known, the assessment must designate such 
name. Sec. 32. 

If the property be assessed to some person in a representative 
capacity, that agency must be noted. Sec. 30. 

If the name of the owner be unknown, the word “ unknown” shall 
be entered in the column of names. Sec. 33. ° 

If a valid assessment be made, before the property can be validly 
sold, the following necessary requisites must be complied with: 

Ist. There must bea public notice in the manner and during the 
time required by law. 

2d. There must be a failure to pay the tax within ten days after 
the expiration of the foregoing notice. 

3d. The collector must then give ten days written notice to the 
owner or agent to pay the tax. 

4th. After this delay,if not paid, the collector must make a seizure 
of the property by recording a description of the same with the amount 
due, in the parish mortgage book. 

5th. On the fourth day after such recordation, he must advertise 
the sale by publication for ten days. 

6th. After the expiration of said publication, the collector may sell. 

See Act 47 of 1873. 

Fischei vs. Mercier, 32 An. 704. 


The record leaves it doubtful how far the requirements relative to 
the assessment of the property were complied with. We find in evi- 
dence two extracts from the recorded assessments, one of which men- 
tions the property as that of “succession of L. A. Stafford, Elam & 
Wemple, agents;” the other as that of “ L. H. Stafford, Elam & Wemple, 
agents.” Neither of them is dated, nor does the recorder’s certificate 
furnish the date of record. 

The delinquent tax-rolls for 1871 and 1872, as found in the record, 
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return the property and the tax as assessed against “L. H. Stafford, 
Elam & Wemple, agents.” 

The evidence altogether points strongly to the conclusion that they 
were so assessed, at least in some of the years. 

If they were so assessed, the assessment thus made, in violation of 
the plain rules laid down in the law, and which we have quoted, and 
especially after a return has been made showing the true ownership, 
would be a patent nullity. 

If on the other hand, they were properly assessed as the property 
of the “succession of L. A. Stafford,” then this removed all possible ex- 
cuse for the errors in the proceedings for sale, which we are about to 
point out. 

The'written notices, both as to the State and parish taxes, required 
to be given to the owner or agent, were addressed to “B.S. Lee, agent 
for L. H. Stafford of the parish of Red River.” 


The seizure by recordation describes the property as “ seized as the 
property of L. A. Stafford.” 


The tax collector’s deed recites that the property, fully described, 
was exposed for sale, “ the same having been seized for the payment of 
taxes due by L. A. Stafford as owner thereof according to the tableau 
and assessment rolls for the year 1873.” 


The Auditor's decd, executed after the period allowed for redemp- 
tion had expired, recites, amongst other statements, that ‘‘whereas, the 
said H. J. Twitchell did * * seize and sell at public auction the fol- 
lowing described property * * being the property of L. A. Stafford, 
as per assessment roll, etc.,” and “did * * execute an act of sale 
transferring unto the said Steele and Twitchell, inthe name of the State 
of Louisiana, all the right title and interest of said L. A. Stafford in 
and to the afore-described property, ete.” ‘“ Now, therefore, I, Auditor 
* * do hereby ratify, and confirm * * unto said Steele and Twit- 
chell * * all and singular the afore-described property and all the 
right, title and interest which the said L. A. Stafford has or had in and 
to the same.” 


Applying the literal, strict and technical rules which govern the 
proceedings of assessors and collectors of taxes, and which, for the 
validity of tax sales impose a strict conformity to all the requirements 
of the statute authorizing the sale, the following propositions seem 
sufficiently clear, viz: 

Ist. An assessment of property in the name of L. H. Stafford or of 
L, A. Stafford, is not an assessment in the name of the owner, when L. 
H. Stafford was never owner, and when L. A. Stafford had been dead 
for ten years, when the property had been vested in his succession, and 
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when that fact had been formally notified to the proper officers and was 
ascertainable from the archives of their own offices. 

See Sulton vs, Calhoun, 14 An. 209. 

2d. A notice addressed to “B. S. Lee, agent of L. H. Stafford,” is 
not a notice to the succession of L. A. Stafford, or to an agent of said 
succession. 

3d. A seizure of property as “ the property of L. A. Stafford,” is no 
seizure as against the succession of L. A. Stafford, and the record there- 
of is no record against said succession. 

4th. A sale of property belonging to the succession of Lz A. Stafford, 
as the property of L. A. Stafford and for taxes due by L. A. Stafford as 
owner, is inoperative against said succession. 

See Concy vs. Cummings, 12 An. 748. 

5th. A transfer of the right, title and interest of L. A. Stafford in 
property ten years after his death, operates no divestiture of the title of 
his succession. 

We have thus far given the provision of article 118 of the constitu- 
tion of 1868, directing that tax collectors’ deeds of sale “‘ shall be received 
by courts in evidence as prima facie valid sales,” the broadest possible 
effect. We have treated it as if it relieved the tax-purchaser from all 
other proof, and threw the whole burden on the owner attacking his 
title. We have held the defendants to no responsibility for failure to 
establish compliance with any required conditions, and have only signal- 
ized those defects which have been made to appear by affirmative 
proof. 

It is quite doubtful whether the constitutional provision is entitled 
to so broad an effect. 

It has been held that where the statute makes the deed “ prima 
facie evidence that the requirements of the sale have been complied 
with,” it does not dispense the purchaser from proof that the statutory 
conditions precedent have been complied with. 

Robson vs. Osborn, 13 Texas, 298. 

Cooley on Taxation, 355. 

So, where the statute made the deed prima facie evidence of the 
regularity of the sale. 

Cooley on Tax, 355, and numerous authorities there cited. 

So, where the statute made the deed evidence of title in fee-simple. 

Ib. 

It is only where the statute makes the deed “prima facie evidence, 
not only of the regularity of the sale, but of all prior proceedings, and 
of the title of the purchaser,” that it has been given effect to change 
wholly the burden of proof. Ib. 

It is not, however, necessary that we should decide this question 




















528 SUPREME COURT OF LOUISIANA, 


Staftord, Executor, vs. Twitchell et al. 





in the present case, where it has not been raised or argued, especially as 
it is one of great importance and far-reaching effect. 

It is only necessary to advert briefly to the recognized principles 
governing the requisites to the validity of tax sales, in order to see that 
the defects heretofore pointed out and affirmatively established, are 
fatal to this sale. 

The power of the tax collector to sell property, is a naked, special 
and statutory authority, created by and dependent wholly upon the 
statute, and subject absolutely to the conditions and limitations imposed 
by the statute. The power is purely arbitrary. The conditions and 
limitations placed upon its exercise, are imposed for the protection of 
adverse interests and as safeguards against abuse. Neither the tax 
collector nor the courts are allowed to disregard the rules prescribed 
by the statute, and to sell, or maintain sales, for taxes, made in a man- 
ner different from that prescribed by law. This would be the assump- 
tion, by the collector or the court, of legislative power, and would 
enable them to supersede the provisions of the law by substitutes of 
their own creation. 

Chief Justice Marshall long since said: “That no public officer can 
sell, and convey a good title to, the land of another, unless authorized 
to do so by express law, is one of those self-evident propositions to 
which the mind assents without hesitation; and that the person invested 
with such a power must pursue with precision the course prescribed by 
law, or his act is invalid, is a principle which has been repeatedly 
recognized in this Court.” 

Thatcher vs. Pervell, 6 Wheat. 119. 

Amongst the conditions precedent to the power to sell, those the 
object of which is to charge the taxpayer with notice actual or con- 
structive of the proceedings, whether in the assessment or collection of 
taxes, are the ones universally regarded as absolutely mandatory, and 
of which the most punctilious performance is required. 

The deficiencies established in the proceedings under consideration, 
all relate to provisions of this character. 

Actual knowledge, however clearly brought home to the taxpayer, 
cannot dispense with the necessity of such notices in conformity with 
the law; and no consent to their waiver can, in any case, be implied. 

Amongst the reasons which require a strict construction of, and 
literal compliance with, the law in the exercise of such powers, is specially 
assigned the danger of losing their estates, to which innocent persons are 
exposed. Thus it is said: “Guardians of estates of infants; executors 
in whom the estate is vested; agents entrusted with the payment of the 
tax; may fail to pay the tax assessed. These and many other cases 
often happen, and the estates of inrocent persons are thus divested 
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without their knowledge. The possibility that the power to sell may be 
abused and injustice done in such cases, ought to require a strict con- 
struction of, and literal compliance with, the law.” 

Blackwell, Tax Titles, p. 50. 

See 4 La. 150, 207; 18 La. 514; 14 An. 209. 

The instant case is thus seen to be one in which the observance 
of legal requirements is especially demanded. 

It is not necessary that we should proceed further in enumerating 
the reasons upon which courts have acted in enforcing strict perform- 
ance of these powers, nor to cite particular cases in which these 
doctrines have been applied. They are announced in the treatises of 
elementary writers, and supported by innumerable authorities. 

See Cooley on Taxation, chap. II. 

Blackwell on Tax Titles—passim 

Burroughs on Taxation. 

We have found no case justifying the maintenance of a tax sale 
presenting such defects as those here established. "We have found cases 
innumerable in which such sales have been annulled on much less cogent 
grounds, 

The cases of City vs. Ferguson, 28th An. 240, and of Irwin, Tutor, vs. 
City, 28th An. 670, are opposed, in principle, to the following cases: 

Concy vs. Cummings, 12 An. 748. 

Sulton vs. Calhoun, 14 An. 209. 

City vs. Heirs of Schmidt, 10 An. 771. 

City vs. Heirs of St. Romes, 28 An. 17 

Delaroderie vs. Hillen, 28 An. 537. 

Thibodaux vs. Keller, 29 An. 508. 

Guidry vs. Broussard, 32 An. 925. 

We think the dissenting opinion of Mr. Justice Wyly in the Irwin 
case is unanswerable. 

Those decisions, however, even if maintained, would not cover, or 
cure, the defects in this case. 

Exceptions. 

The exception of defendants of improper joinder is not well taken. 
Our reasons for overruling it are sufficiently indicated in that part of 
our opinion relative to the removal of the cause. 

A more important exception is based on the failure of the plaintiff 
to refund, or tender, the taxes in payment of which the price paid by 
defendants was used. 

We think this Court acted hastily and without sufficient considera- 
tion, in the case of Barrow vs. Lapene, 50 An. 310, in laying down the 
broad doctrine that a party to a judicial or tax sale, seeking to annul it, 
must first tender to the purchaser the reimbursement of the sums paid 

34 
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by him in discharge of his bid, and which enured to the benefit of the 
attacking party.” 

We do not find this doctrine, as applicable to tax sales, sustained 
by authority. 

In the absence of a special statute imposing such a condition, it 
has never been enforced in the other States, although the equitable doc- 
trine referred to, as applied to voluntary and judicial sales, is as well 
recognized in such States as in this. 

Even where such condition has been imposed by statute, grave 
doubts have been expressed as to its validity, and it has been construed 
with great strictness. 

See Cooley on Taxation, 371 et seq. 

In the case of Guidry vs. Broussard, 32 An. 926, we said: ‘“ We 
fail to see in this case what principle of equity would require the plain- 
tiff to offer to return an amount which she has never been assessed or 
adjudged to pay, for which payment has never been demanded of her, 
and a large portion of which accrued and was charged against her as 
damages caused by proceedings conducted in utter disregard of her 
rights and the requirements of the law.” 

The foregoing is fully applicable to the case at bar; and we think 
the rights of the defendants are sufficiently protected in allowing them 
to set up their claims in reconvention, as they have done, If maintained, 
they would be protected in possession until satisfaction of their claims. 

Under a different rule, the plaintiff illegally deprived of property, 
might be unable to raise the funds to make the tender in advance of 
judgment restoring his property, while after such judgment, the prop- 
erty would furnish security on which he might obtain the necessary 
means, 

In adjusting the claims between the parties for rents and revenues 
on the one hand, and for taxes paid and improvements on the other, 
we encounter the usual conflict of testimony. 
































Plaintiff claims rents at the rate of $600 per annum from January 
6th, 1874, until restoration of possession, amounting at the present time 
to more than $3600, exclusive of interest. 






Defendants claim the taxes paid as price of sale and for subse- 
quent years, amounting, exclusive of interest to.......... $1827 43 
sc dentni eter wanesekenetoebddieeseetes 1730 00 
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The judgment appealed from allowed the plaintiff $516 25 as excess 
of rents and revenues over taxes and improvements. 





The plaintiff has asked in this Court for an amendment of the judg- 
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ment so as to allow $500 additional for revenues since the date of the 
judgment. 

We are not favored with any statement by the judge a quo of the 
basis on which he founds his judgment. 

We are satisfied from the evidence that the value claimed for im- 
provements is grossly exaggerated, and should be largely reduced. 

The collector’s fees, damages, and costs of advertising, recorder’s 
and surveyor’s fees, amounting to $338 15, paid by defendants as part 
of the price, were not due by the plaintiff, because the property had 
not been lawfully assessed, and he was not in default. The payment of 
them could not have been enforced by the State, and did not enure to 
plaintiff's benefit. 

We allow the actual taxes paid, because they were equitably due to 
the State and parish, and might have been enforced on re-assessment. 

According to the defendants’ own calculation as formulated in the 
brief of counsel with proper interest calculations, allowing the plaintiffs 
rents at the rate of $500 per annum, they claim as due to them at the 





date of judgment in the lower court..... ee eer Teer er TT .$1218 78 
Deducting the above costs and penalties disallowed, with in- 

EEE EES Pree Teer TET Te TTT eT ere TTT 410 00 
es Ee Br GI bk vvioin ne 605 scecics cesesesesecs $808 78 


This is more than absorbed by the proper reduction, which the evi- 
dence justifies, in the exorbitant claim for improvements. Considering 
that plaintiff is at fault for the long delay permitted to elapse before 
asserting his rights, we are anxious not to err to the prejudice of de- 
fendants, and we have passed over some doubtful items in their accounts. 

We feel very certain that in disallowing the prayer of plaintiff for 
the amendment of the judgment, and in simply affirming it as rendered 
by the court a qua, the defendants will receive ample justice. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be affirmed at appellant’s costs. 





On APPLICATION FOR REHEARING. 


The opinion of the Court was delivered by 

Levy, J. The appellants in their brief press their application for a 
rehearing with great ability and earnestness. A careful review of our 
original opinion and decree has failed to shake or weaken our conviction 
as to their justice and the soundness of the views expressed and reasons 
advanced. The arguments of counsel as to the necessity of putting de- 
fendants in mora, and of tendering the amount of the taxes paid by 
them, as being indispensable prerequisites to the institution of a suit 
to set aside the tax saic, have failed to convince us that they were 
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essential in this case. We think the rule contended for is inapplicable 
to the instant cause. The principles enunciated by this Court in the 
ease of Guidry vs. Broussard, 32 An. 926, apply fully to this case, and 
sustain us in the views expressed in our original opinion. 

So far as the dicta contained in our original opinion herein, on the 
subject of antecedent tender, go beyorfd the doctrine of Guidry vs. 
Broussard, and in conflict with the general principle announced in the 
eases of Blanton vs. Ludeling, 30 An. 1234, and Miller vs. Montague, 
32 An. 1290, it is not necessary to adhere to them in this case, and we 
defer a final conclusion as to their correctness until presented in a 















proper case. 
Rehearing refused. 
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A creditor of the husband, holding a mortgage on property transferred by the latter to his 





wife in payment of her paraphernal rights has no reason to contest the legality of the 





transfer, inasmuch as the property is transferred subject to the mortgage of the creditor, 





towards whom the wife is then in the position of a third possessor. 
There is no legal objection to the husband’s transferring to his wife, in payment of her para- 







phernal rights, property encumbered with a mortgage, because the wife takes the prop- 





erty subject to the mortgage, without assuming the debt of her husband. 

The insolvency of the husband is no legal obstacle to the transfer made by him to his wife in 
satisfaction of her paraphernal claims, and, in that respect, such transfer is not subject to 
the rules which govern the revocatory action. There is no difference to be made whether 








the transfer takes place after judgment of separation, or without such judgment. Pre- 






vious decisions atlirmed. 





PPEAL from the Seventeenth Judicial District Court, parish of East 
Baton Rouge. Sherburne, J. 






Saml. P. Greves for Plaintiff and Appellant: 






First—A dation en paiement, made by the husband to the wife in satisfaction of her parapher- 
nal rights, must be for the full value of the property transferred, and the burden of 
proof is always upon her to show that value. R. C. C. 2655 et seq.; 30 An. 202, 511, 1114; 
23 An. 439; 1 An. 301; 8 An. 484. 

Second—The evidence of the wife’s mortgage must be recorded in the mortgage book, ac- 
cording to the provisions of Art. 3349 R. C. C., but such recording shall in no manner be 
evidence of the debt or claim, other than the law may award to acts of the kind when 
unrecorded. KR. C. C. 3357. 

Third—An insolvent cannot give in payment to one creditor, to the prejudice of the others, 
any other thing than the sum of money due. R. C, C. 2628; 30 Ah. 511. See, also, 26 An. 
296; 11 La. 424. 
















Herron & Beale for Defendants and Appellees: 
First—A bsolute accuracy is not required in the details of a wife's claim, made by the hus- 
band, in order to preserve her mortgage against him. If the source of the claim recorded 
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be probably the same as the one afterwards proved to be a valid claim against the hus- 
band, it is sufficient to preserve her mortgage. Art. 1900 R. C. C.; 14 An. 563; 1 An. 432; 
15 An. 636. 

Second— Art. 2398 R. C. C. prohibits the wife from assuming a debt of her husband ina 
transfer from him to her, but does not prevent her from accepting a transfer of property 
on which a mortgage prior to hers rests. 

Third—Known insolvency is ordinarily of the essence of the revocatory action. It does not 
lie against a transfer by the husband of property to replace her alienated paraphernal 
funds; on the contrary, the husband’s embarrassment is the condition precedent toa judg- 
ment of separation of property. There is no distinction between transfers made after a 
judgment of separation, and those which are made without such judgment, 2421 C. C.; 
8 An. 485; 30 An. 745. 

Fourth--The onus is on plaintiff, attacking a transfer made by the husband to replace his 
wife’s alienated paraphernalia, to show that the appraisement made at the time of transfer 
was unfair. 30 An. 746. 


The opinion of the Court was delivered by 

Topp, J. Plaintiff, as judgment creditor of Daniel Morgan, one of 
the defendants, brings this suit to set aside a dation en paiement made 
by him to his wife, co-defendant in the suit, for the alleged purpose of 
replacing her paraphernal funds, disposed of by him. 

The plaintiff caused execution to issue upon her judgment in De- 
cember, 1879—the judgment having been rendered on the 10th July, 
1877, and recorded the next day. The sheriff returned the writ in no 
part satisfied, after demand on the judgment debtor, and due diligence 
to find property. 

Thereupon this suit was instituted on the 20th of February fol- 
lowing, 1880. 

The record establishes: That on the 26th of June, 1877, Morgan 
acknowledged himself indebted to his wife in the sum of $2100, and this 
acknowledgment he caused on the same day to be recorded in the Re- 
corder’s office of the parish of East Baton Rouge, in the book of mort- 
gages. 

On the 30th of June, 1877, he transferred, in part satisfaction of this 
alleged debt, to his wife certain movable property, estimated in the act 
at $1020; and on the 4th of October, 1879, made the transfer attacked 
in this suit, of a tract of land, as a payment on the balance. 


The plaintiff alleges as grounds for annulling the transfer com- 
plained of, that there was no real consideration for the transfer; that 
Morgan was not indebted to his wife, and that the consideration ex- 
pressed for the transfer was wholly inadequate and out of proportion 
to the real value of the property. 


The answer was a general denial, an averment of a real indebted- 
ness on the part of Morgan to his wife, and the reality of the transfer 
for an adequate consideration. 
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From a judgment in favor of Mrs. Morgan, rejecting plaintiff's de- 
mand, she, plaintiff, has appealed. 

There are two questions to be considered in this case. 

The first is as to the existence of a real indebtedness on the part of 
Daniel Morgan to his wife; and, secondly, if so, whether the price or 
consideration of the transfer or giving in payment was less than the 
actual value of the property. 


On the 26th June, 1877, Morgan, the husband, filed and had re- 
corded in the recorder’s office of East Baton Rouge, his sworn state- 
ment, in which he acknowledged an indebtedness to his wife in the sum 
of $2100, and set forth the items of that indebtedness and the causes 
out of which it grew. 

On the 30th of June, 1877, Morgan settled 31020 of this sum by a 
transfer of certain movable property, leaving an apparent balance of 
$1080 due; and on the 4th of October, 1877, the dation en paiement was 
made the object of attack in this suit, by which all except $80 of this 
balance was satisfied. 

The plaintiff's counsel admits that Morgan was indebted to his wife 
in the sum of $1440, and to this amount that a legal mortgage in her 
favor existed on the immovables of her husband; but contends, ag this 
debt, to the extent of $1020, had been settled by the first transfer of 
the movables mentioned, that there only remained $420 due at the time 
the second transfer—that of the land—was made; and that this bal- 
ance constituted the sole consideration for such transfer. The evidence 
satisfies us that Morgan was indebted to his wife, when he filed the 
statement referred to, the amount of $2047 54. 

How much of this debt operated as a mortgage upon his property, 
outranking the judicial mortgage in favor of the plaintiff under her re- 
corded judgment, it is not necessary for us to decide, from the con- 
clusions we have reached as to the law bearing on this case, or this 
branch of it. 

If a real indebtedness existed in favor of the wife, whether it im- 
ported a mortgage or not on the immovables of the husband, the latter 
could discharge such indebtedness by a dation en paiement to the wife, 
if there was no other obsta:le opposed thereto but a superior mortgage 
or privilege thereon in favor of another creditor of the husband, but 
such transfer would be made subject to such superior right or claim on 
the part of this creditor, who could not be prejudiced by such disposi- 
tion of the property. Admitting, therefore, that the plaintiff’s mort- 
gage outranked a part or the whole of Mrs. Morgan’s mortgage, this 
fact, of itself, would not entitle her to have the transfer set aside, if 
there was a real price or consideration for the transfer, whether such 
price or consideration was a mortgage debt or not. 
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Plaintiff's remedy would be, under such circumstances, not the an- 
nulment of the sale, but the enforcement of her superior mortgage by 
the proper proceeding against the property in the hands of Mrs. Mor- 
gan as third possessor—a right accorded to all creditors holding a 
superior mortgage or privilege thus to pursue the property subject to 
it, in whosoever possession found, and have it sold to pay their debt. 

The question relative to the existence and rank of the respective 
mortgages claimed, would more properly come up in case of a contest 
over the proceeds of the sale of the property, or in an hypothecary 
action against the present possessor of it. 

However we may view the subject, it is obvious that the holding of 
a superior mortgage, or an only mortgage, upon it, gives no right of 
itself to demand the nullity of a sale made by the debtor of the prop- 
erty mortgaged, for the reason that such sale in no manner impairs or 
affects the rights of a creditor holding such superior mortgage. 

II. 

The evidence in regard to the value of the property transferred is 
somewhat conflicting and unsatisfactory; but we are not prepared to say, 
from a careful review of it, that the judge a quo, who heard, and prob- 
ably knew the witnesses, and was doubtless familiar with the subject of 
their testimony—the value of lands in the parish of his residence—erred 
in the conclusion which he reached on this point. It is a matter of 
great difficulty to establish the real value of lands in the country, 
where, as in this case, it was shown by the testimony of some of the 
witnesses, that there was no actual demand for lands of that description, 
and that if it had been offered at public sale, unless bought in by one of 
the parties, it probably could not have been sold at any price—a con- 
dition of things attributable, as shown, by the difficulty of procuring © 
labor, the scarcity of money, and other unfavorable circumstances. 

Nor was it improper in the appraisers of the land to take into ccn- 
sideration the incumbrance on the land, in making their valuation of it 
preparatory to its transfer by Morgan to his wife. The question was, 
what was this property worth to the wife, who proposed taking it in satis- 
faction of her debt. To ascertain its real worth to her, and what she 
could afford to allow for it, the incumbrance upon it should have been 
taken into consideration. 

It was quite certain that, whatever incumbrance existed, it would 
not be discharged by the insolvent husband; and the actual nature of 
the land was only what it was worth over and above the prior mort- 
gage. Nor can it be said that this involved the question, raised by the 
plaintiff's counsel, of the 1ight of the wife to assume the husband’s debt, 
for taking the land, subject to the mortgage, even with the expectation 
of having it to pay, implied no assumption of the debt. This mortgage 








| 
| 
| 
| 
; 
j 
i 
' 
' 
| 
} 
: 
i 
i 
' 
| 
i 


SUPREME COURT OF LOUISIANA, 





Levi, Executrix, vs. Morgan et al. 





was shown to be not less than $500. The record evidence of its exist- 
ence was properly admitted as bearing upon the issue touching the 
value of the property, and the sufficiency of the price given therefor. 
It made out a prima facie case of a legal mortgage on the land, which 
was not rebutted by opposing evidence. 

Considering this prior mortgage on the property, the evidence fails 
to satisfy us that the valuation of it by the appraisers was too low, or 
the price or consideration of its transfer insufficient, and that it should 
be set aside on this account. In cases of this kind, we must, as stated, 
rely greatly on the discretion of the judge a quo; and his judgment of 
the matter must appear clearly erroneous, or it will not be disturbed. 

ITI. 

Lastly, the plaintiffs counsel contends that the sale or transfer 
should be set aside, because Morgan, the husband, was insolvent when 
he made it ; and that it was a clear case of a preference of one creditor 
over another. This proposition would have great weight, were the legal 
question involved in it a new one; but it has been fully settled by fre- 
quent adjudications of this Court, that transfers by the busband to the 
wife, in satisfaction of her paraphernal claims, are not subject to the 
same rule that applies, ordinarily, to the revocatory action, and the right 
to such action. Thus, in the case of Judice vs. Neda, 8 An. 485, the 
Court said: “The wife before she obtains a separation of property, is 
bound to allege and prove the embarrassment of her husband, and to 
justify her belief that his property may not be sufficient to meet her 
rights and claims; so that the husband must generally be in failing cir- 
cumstances before a separation of property can be obtained—and yet 
article 2421 expressly authorizes tranfers by the husband to the wife in 
satisfaction of those judgments. There is no distinction made between 
transfers made after a judgment of separation and those which are made 
without such judgment.” 

And again, in the case of Lehman, Abraham & Co. vs. Mrs. Levy and 
Husband, 30 An. 745: ‘“ Neither the pecuniary embarrassment nor the 
actual insolvency of the husband is any obstacle to a transfer by the 
husband to the wife in good faith, for the replacing of her money or 
property alienated by him.” 

The rights of the parties under their respective mortgages cannot 
be determined in this suit, and we express no opinion in regard to them; 
and inasmuch as the judgment of the lower court, by its terms, seems 
to conclude the mortgage rights asserted by the plaintiff in the land in 
question, and to make the sale or transfer attacked a finality as to the 
respective mortgage rights of both parties, it must be amended in this 
respect by the proper reservation. 

It is, therefore, ordered, adjudged and decreed that the judgment 
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appealed from be amended, by reserving to the parties to this suit their 
rights, if any, under the respective mortgages claimed by them upon 
the land in question, with the right to assert or enforce the same in any 
future proceeding; and as thus amended, the judgment be affirmed; the 
plaintiff and appellant to pay the costs of the lower court, and the de- 
fendants and appellees the costs of this appeal. 








No. 8160. 
STATE oF LOUISIANA vs. Louis WILLINGHAM. 


Counsel for the State, in a criminal prosecution, has the right, on the cross-examination of 
one of Defendant’s witnesses, tb ask him what ‘the feelings are between him and one of 
the State’s witnesses,” though nothing on this point was said in the examination in chief. 
The question is permissible as testing the credibility of the witness. 

The judge, in his charge to the jury, in saying that, the State must prove the guilt of the 
accused beyond all reasonable doubt, to the exclusion of every other hypothesis, may use 
the word conclusion instead of hypothesis. There is no legal difference between the two 
expressions. 


PPEAL from the Fourth Judicial District Court, parish of Winn. 
Bridger, J. 


J. C. Egan, Attorney General, for the State, Appellee: 

First—The court need not charge the jury in the very words asked by defendant, providing 
a full and fair charge, substantially charging everything requested, be given, and no 
prejudice is done the accused. 25 An. 407; 31 An. 304; 8 An. 114; 6 An. 653. 

Second—In the cross-examination of defendant's witness, it is admissible for the State to 
affect the credibility of said witness by asking him what were the feelings between him and 
a witness for the State, whose character his evidence tended to attack. 


W. N. Richardson for Defendant and Appellant. 


The opinion of the Court was delivered by 

Fenner, J. The errors assigned in behalf of defendant, are two, viz: 

1st. On the cross-examination by the State, of a witness of defend- 
ant, the district attorney propounded the question: “ What are the 
feelings between you and Mr. James Moore?” To this question the de- 
fense objected, on the grounds that the witness had said nothing on his 
direct examination touching the subject inquired about, and that “the 
State had no right, on cross-examination of defendant’s witness, to 
question the latter as to any fact not connected with matters stated by 
him in his direct examination,” quoting the decision of this Court in 
State vs. Swayze, 30 An. 1327. The judge, in signing the bill, states: 
“The evidence of the witness had a tendency to create suspicion that 
James Moore, a witness for the State, was implicated in the murder of 
the deceased, and the question of the district attorney was admissible 
for the reason that the answer might rebut his testimony given in the 
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case, and was certainly admissible as affecting the credibility of the 
witness.” 

We think the judge did not err. The general principle relied on 
and sustained by the ruling in State vs. Swayze, is unquestionably 
sound; but it is confined, in its application, to preventing the State, on 
cross-examination, from questioning defendant’s witnesses on inde- 
pendent matters, facts, or acts, not connected with their testimony in 
chief, but tending to prove up the case of the State, which the State is 
required affirmatively to establish by its own witnesses. It would, 
however, be an unreasonable extension of the rule to debar the State 
from proving on cross-examination, the relations of the defendant’s 
witnesses to the defendant and to the parties referred toin his direct 
testimony, as affecting the weight and credibility of his evidence. 
Otherwise, a biased or dependant witness, a parent, child, brother, a 
sister, or person with strong motives for prejudice or partiality, might 
be put on the stand by defendant, and, in the absence of any question 
by his counsel on the subject, the State would be prevented from putting 
the jury in possession of the facts of such relationship, which would be 
entitled to legitimate consideration as affecting the weight and credibility 
of the testimony. 

We find no reason or precedent for such an extension of the rule. 

2d. Defendant assigns error in the refusal of the judge to give the 
following charge: “The State must prove the guilt of the accused be- 
yond all reasonable doubt, to the exclusion of every other hypothesis.” 

It appears that the court, on the demand of the defendant, had 
delivered a written charge, and declined to give the special additional 
charge above stated, on the ground that it was substantially included 
in the charge already given. In that charge, the judge used the follow- 
ing language: “ Every man is presumed to be innocent until his guilt is 
established by legai evidence, beyond a reasonable doubt.” “A party 
may be convicted on circumstantial evidence alone; but where a criminal 
charge is to be proved by circumstantial evidence, the proof ought to be 
not only consistent with the prisoner’s guilt, but inconsistent with any 
other rational (or reasonable) conclusion.” 

The variances asserted by counsel between the charge given and 
that asked, are twofold, viz: 

1st. Thesubstitution of the word conclusion for the word hypothesis. 
The judge declares that he considered the two words, as used in that 
connection, as synonymous. Verbal hypercriticism may suggest differ- 
ences between them, but the sober legal mind cannot conceive that they 
could convey any conflicting meaning to the intelligence of any juror. 
The terms are constantly used as convertible in decisions and text books, 
and in Waterman’s Criminal Digest we find the very words used by the 
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judge laid down as the proper rule on the following authorities: 4 
Parker, 396; 19 N. Y. 549; 49 N. 137; 41 Texas, 209, 342; 46 Ga. 637; 25 
Miss. 584; 5 Blact. f. 579; 41 Cal. 66; 2 Blatch. 207. 

See Waterman’s U. S. Cr. Dig. 129. 

2d. Objection is made to the use of the words “to the exclusion of 
every other rational or reasonable conclusion” or hypothesis, instead 
of the words “to the exclusion of every other hypothesis.” It is true 
that Mr. Greenleaf, in his work on evidence, does, in one place, use the 
language last stated, and that it has been inconsiderately adopted in 
some decisions. See lst Greenleaf, 313. But the same learned author, 
in another part of his work, lays down the true doctrine to be that 
charged by the judge, viz: “It is held necessary, not only that the cir- 
cumstances all concur to show that he committed the crime, but that 
they all be inconsistent with any other rational conclusion.” 3 Greenl 
Ey. 2 137. 

This is as far as any well-considered authority has ever gone. 

Willson Cir. Ev. p. 149. 

Starkie on Ev. p. 138. 

It has been expressly adopted as the proper rule by this Court in a 
recent case. 

State vs. Swayze, 30 An. 1327. 

Wharton shows the absurdity of requiring that the circumstances 
should exclude every possible hypothesis of inrocence. 

Wharton Cr. L. 2 732 et seq. 

He even disputes the proposition that “in circumstantial evidence, 
there can be no conviction, unless the facts are incapable of explanation 
upon any other reasonable hypothesis than that of guilt,” except so far 
as the same rule is applicable to all other evidence, and concludes: 
“There is no ground for distinction between direct and circumstantial 
evidence. All evidence admitted by the court is to be considered by 
the jury in making up their verdict; and their duty is to acquit if, on 
such evidence, there is reasonable doubt of the defendant’s guilt; other- 
wise, to convict.” 

Wharton, Am. Cr. L. 22 742-3. 

We quote the foregoing not for the purpose of sanctioning its sub- 
stitution for the commonly accepted rule, but to show how far the au- 
thorities are from supporting the doctrine of defendant’s counsel. 

We are satisfied that the charge given by the judge was a sound 
and complete exposition of the law; that the charge asked by defendant 
was faulty, and, even if modified by the insertion of the word reasonable 
before hypothesis, was then superfluous, because substantially covered 
by the charge already given. 

The judgment and sentence appealed from are, therefore, affirmed. 
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No. 8230. 





Succession oF Mrs. Etta Rots. ON Opposition or J. M. DELAVALLADE. 





It is settled that the recompense due by the separate estate of the wife for improvements 
placed thereon, during marriage, at the expense of the Community, is the enhanced value 
resulting to her separate estate from the improvements, at the date of the dissolution of 
the Community. If the improvements be added by the husband out of his separate funds, 
under the same circumstances, the recompense due him by the separate estate of the wife 
must be settled by the same rule, as there is no difference in principle between the two 
cases. 

It is a perfectly equitable mode of fixing that enhanced value, to make an average of the 
valuations placed by all the witnesses on the land and improvements together and on the 
same separately. 

A fee of $700, for the services of Coynsel in maintaining a will, which controlled the dis- 

position of an estate of $16,000, is not excessive, 


PPEAL from the Twenty-third Judicial District Court, parish of 
Iberville. Cole, J. 


Geo. Wailes and Barrow & Pope for the Opponent, Appellee: 





First—Neither the community nor the husband can claim against the wife’s separate estate, 
for improvements placed thereon, more than the enhanced value of the said separate 
estate at the death of the wife, and if the same exceeds the cost of the improvement, 
then only to the extent of the cost. 2 An. 43; 14 An. 763. 

(a) To ascertain this value the rule laid down in 4 Rob. and 6 Rob., Nolan vs. Babin, must 
be followed. Where several witnesses make estimates of the value of a thing, an average 
should be taken. Jn medeas res est veritas. This rule fixes the improvement at $536. 

(b) The fact that money used to make the improvement, and the cost of the improvement 
not being fixed by one witness and corroborating circumstances, the claim for $1340 is not 
established in favor of the separate estate of the husband. 

Second—Attorney’s fees being fixed in reference to amount of labor performed and value of 
the succession, other attorneys being engaged in some of the litigation, a fee of $1350 is a 
liberal allowance for one counsel, the succession not exceeding $15,000 or $20,000. 


A, & Ed. B. Talbot for the Executor, Appellant. 
















The opinion of the Court was delivered by 
FENNER, J. The testamentary executor of deceased prosecutes this 
appeal from a judgment sustaining the opposition of Delavallade to cer- 
tain items of a provisional account filed by him. 

I. 

Thé executor, who was the husband of deceased, had, during mar- 
riage, erected on the separate property of his wife, a store, at an alleged 
eost of $1340, which cost he claims to have paid out of his separate 
funds. 

In his present account, under the head of the active mass of the 
community, he enters an item of $770 as the proportionate value of the 
store, which was sold with the property at a total price of $2100. 

Under the head of the passive mass of the community, he enters 
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an item of $1340, as the amount paid by him out of his separate funds 
for the self-same store. 

In other words, he takes from the separate estate of the wife the 
entire value of the improvement as resulting from the sale, and passes 
it into the community of which heis half owner; and, at the same time, 
he takes from the community, of which the wife’s succession is half- 
owner, the entire cost of the improvement, and passes that amount into 
his own separate estate. . 

These items were opposed, the first-mentioned as excessive, and the 
last as entirely illegal. 

The judge a quo reduced the first item from $770 to $536; and re- 
jected the second item entirely, We think he did not err. 

It is settled that the recompense due by the separate estate of the 
wife for improvements placed thereon during marriage at the expense 
of the community, is the enhanced value, resulting to her separate estate 
from the improvements at the date of the dissolution of community. 

Rev. C. C. 2408. Depas vs. Rees, 2 An. 43. 

Babin vs. Nolan, 6 Rob. 514; 4 R. 286. 

If the improvements be added by the husband out of his separate 
funds, under the same circumstances, the recompense due him by the 
separate estate of the wife must be settled by the same rule, as there is 
no difference in principle between the two cases. 

Had the executor established, by sufficient proof, that this improve- 
ment was paid for out of his separate funds, he might have placed its 
proportionate value in the passive mass of the wife’s separate estate as 
an amount due to him. He has chosen, however, to credit the amount 
to the active mass of the community and is bound thereby; which set- 
tlement, however, we consider entirely correct, because. his own unsup- 
ported and uncorroborated evidence, opposed by all the intrinsic pre- 
sumptions and probabilities of the case, is entirely insufficient to 
sustain the pretension that the expenditure was made out of his separ- 
ate funds. 

The judge, therefore, rightly rejected the item of $1340 in the 
passive mass of the community. 

As tothe reduction of the other item to $536, the result was reached 
by a rule which seems entirely equitable, viz: by making an average of 
the valuations placed by all the several witnesses on the store and land 
together and on the land or store alone. Of course, if any witness had 
made an unreasonable valuation affecting the general average unjustly, 
such might have been rejected. But, in the present case, there seems 
no reason to doubt that all the valuations were honestly made, and we 
see no rule, which the judge could have followed, more likely to reach 
a truthful result; and we shall not interfere with his allowance. 
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II. 

The attorney’s fees allowed to the attorney of the executor were 
opposed. These fees were composed of various items, all of which were 
sustained, except two, viz: Ist, the charge of $700 for professional ser- 
vices in establishing the will of deceased. 

These services were rendered in the interesting and novel suit of 
which the final decision is reported in 31 An. 315. It is shown that the 
will controlled the disposition of an estate, inventoried at more than 
$16,000. A reference to the decision of this Court will show that the 
questions involved in the case were novel, important, and so doubtful 
that they were only decided by a divided Court. The result was the 
maintenance of the will. We can perceive no principle upon which the fee 
of $700 charged by the successful attorney can be regarded as excessive, 
and we think the reduction thereof was entirely unwarranted. As to 
the reduction made in the other item for settling the community, those 
services passed under the eye of the judge a quo, and we shall not dis- 
turb his assessment of their value. 





III. 

We find no error in the judgment of the court upon other items of 
the account opposed, which are generally of trifling amount. 

We see no necessity for the amendments asked by appellee in his 
answer to the appeal. 

It is, therefore, ordered, adjudged and decreed, the judgment ap- 
pealed from be amended by increasing the total amount allowed E. B. 
Talbot, Esq., as fees, trom $1350 to $1550, and that, as thus amended, 
the same be affirmed at cost of appellee. 

Rehearing refused. 








No. 7900. 


LAWRENCE F., BARRETT vs. City oF NEw ORLEANS. 





It isnot by writ of Injunction, but by that of Mandamus, that a judgment creditor of the City 
of New Orleans should proceed to compel its Mayor and Administrators, in preparing the 
annual budget of the city, to comply with the law by placing his judgment thereon and 
providing for its payment. 

Swch being the case, Plaintiff's petition for an Injunction discloses no legal cause of action. 


PPEAL from the Sixth District Court for the parish of Orleans. 
Rightor, J. 








J. H. Ferguson for Plaintiff and Appellant: 
First—A cause of action is clearly set forth in plaintiff's petition. Defendant's exception is, 
to the form of relief invoked, and should have been pleaded in limine litis. C. P. 344. 
Second—Injunction and not mandamus is the proper remedy. Plaintiff seeks to prevent de- 
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fendants from doing an act injurious to him, and from impairing his legal rights. C. P. 
Art. 296. 

Third—The writ may be directed to parties or public officers, enjoining or commanding them 
to do certain acts or things, and is as effective in enforcing a right as in preventing a 
wrong or injury. 7 R. 444 and 445; 18 An. 242; 31 An. 497. 

Fourth—The writ is invoked in this case, not for the purpose of taking the place of fi. fa., 
but to compel defendants to comply with the law, and to abstain from doing certain in- 
jurious acts. 


E. Howard McCaleb, City Attorney, for Defendant and Appellee: 


1. Mandamus, and not injunction, is the proper process for enforcing the payment of a 
judgment obtained against a municipal corporation. 2. After the rendition of a judgment 
against a municipal corporation, the judgment creditor can compel the municipal author- 
ities to provide for its payment by mandamus. 3. In such cases the writ of mandamus 
takes the place of the writ of “ fi.fa.” as process in execution. 4. The writ of injunc- 
tion is a conservatory act, a provisional order, obtained before judgment, and cannot be 
used as a substitute for a mandamus after judgment. 





The opinion of the Court was delivered by 
Fenner, J. The plaintiff alleges that he is the owner of certain 


judgments against the City of New Orleans, which have been duly 


registered in accordance with the provisions of Act No. 5, Ex. Sess. of 
1870; that it is the duty of the Mayor and Administrators of the city to 
provide specifically in the forthcoming yearly budget, out of the funds 
to arise from the general tax, means for paying all registered judgments 
in the order of their registry; that he had demanded, in writing, a com- 
pliance with said requirement by said officials, which they refused; that 
they were about to cause to be made out and to adopt the budget or 
estimate of liabilities and expenditures, without providing therein for 
the payment of his said judgments, to his irreparable injury; and that 
he has no adequate legal remedy except the writ of injunction. Upon 
affidavit and bond, he prayed for and obtained, an injunction restraining 
the Mayor and Administrators from preparing, adopting and publish- 
ing the said annual statement or budget until they comply with the 
statute by placing therein the said judgments of plaintiff, and by pro- 
viding for the payment thereof; and he prayed that, after due proceed- 
ings, this injunction be perpetuated. 

To this petition the defendants filed the peremptory exception of 
no cause of action, which was sustained by the court a qua. 

Plaintiff contends that, under this exception, we are only authorized 
to enquire whether, under the allegations of his petition, he has set 
forth a cause for any relief, and not whether he has set forth a cause for 
the particular relief sought. 

The true test of this exception is found in the inquiry whether, 
taking all the allegations of his petition as true, the plaintiff is entitled 
to any relief under the prayer of his petition. 
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In this case, the solitary relief asked is a writ of injunction and the 
perpetuation thereof, and no other relief could possibly be granted. It 
follows, that unless the petition presents a case for injunction, the ex- 
ception must be sustained. 

In a case precisely similar to the present, this Court held, not only 
that the writ of mandamus was the proper remedy, but also, that “ there 
is no means or process by which the right can be enforced otherwise 
than by mandamus.” 

State ex rel. Carondelet vs. Mayor, 30 An. 132. 

We are not called upon, now, to say how far the doctrine of that 
case, as to the extent of relief granted by mandamus, may be sustained, 
but it is certainly correct in holding that mandamus is the only remedy, 

The duty of preparing and publishing the annual budget of liabili- 
ties and expenditures, prior to the expiration of each year, is imposed 
upon the Council by an absolute and mandatory law. 

So far as the injunction sought operates to prohibit the perform- 
ance of this clear duty, it is clear that no court has the right, under any 
circumstances, to grant it. 

Accepting plaintiffs construction that, in this case the injunction is, 
in effect, mandatory in character, and intended to compel defendants to 
comply with the law, it then clearly usurps the office of the writ of man- 
damus, and would render that writ a superfluous and useless remedy. 

The cases quoted by counsel, in which the mandatory injunction 
has been approved, are cases in which, by reason of the character of the 
parties, the writ of mandamus did not apply. Even in such cases, this 
Court has held that the mandatory writ can only issue in enforcement 
of judgment or decree, or as auxiliary to a prohibitory injunction pre- 
viously issued. 

Black vs. Good Intent, 31 An. 499. 

We think it perfectly clear, that plaintiff has mistaken his remedy in 
this case, and that the exception of defendant was properly sustained. 

The judgment appealed from is, therefore, affirmed at appellant’s 
cost. 








No. 7832. 
J. A. PoRcHE ET AL. vs. Mrs. M. C. Lapatut ET Au. 


The purchaser at sheriff's sale of a plantation allowed the defendant in execution and former 
owner to remain in possession of the property. Held that this fact, unconnected with any 
acts of bad faith or fraud, cannot be fairly regarded as a badge of simulation in the 
premises, when, on the contrary, the evidence shows that the property sold for its full 
value and the price was paid with funds of the purchaser. 


PPEAL from the Seventh Judicial District Court, parish of Point 
Coupée. Yoist, J. 
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Edward Phillips for Plaintiffs and Appellants: 


First—Mrs. Labatut, the defendant in the suit in which the sheriff's sale sought to be an- 
nulled in this suit, never parted with the possession of the property sold, and the pur- 
chaser, Provosty, never took possession or control of said property. 

Second—Provosty never paid the purchase price. It was paid out of moneys, etc., belonging 
to Mrs. Labatut, the whole proving that the sale was illegal and void. 


L. B. Claiborne and O. O. Provosty for the Poydras College, De- 
fendant and Appellee: 

The sale in this case was not simulated and fraudulent, but real and bona fide. 

The plaintiffs are estopped from contesting its validity, they having claimed and received 
part of the proceeds thereof, and furthermore, accepted a mortgage on the property from 
the purchaser. 

The right to urge the invalidity of a sale of property of the wife made to satisfy a debt of 
the husband, is personal to the wife. 

Where the claims of the first and second mortgage creditors clearly exceed in amount the 
highest estimate that can be placed on the property, the sale thereof cannot injure the 
third mortgage creditor, within the meaning of Art. C.C. 

Where an appeal is frivolous, ten per cent damages will be granted. 


Hewes & Parlange for O. Hopkins, Defendant and Appellee: 


A sheriff's sale cannot be annulled as simulated unless it is shown that the seizing creditor 
was a party to the transaction. 15 An. 554. 


The opinion of the Court was delivered by 

Levy, J. Plaintiffs brought this suit to annul, on the grounds of 
fraud and simulation, a sheriff's sale made on the Ist day of December, 
1877, under a writ of seizure and sale in suit No. 1846, District Court of 
the parish of Point Coupée, entitled Octave Hopkins vs. Marie C. Laba- 
tut, at which sale the plantation seized was adjudicated to O. O. Pro- 
vosty. The allegations of plaintiffs on which they base their action to 
annul are, substantially, as follows: That no price was paid for the 
plantation by Provosty, or by any one else for him; that Provosty has 
never taken possession of the said plantation, nor has he ever con- 
trolled the same, or any portion thereof, nor has he ever had any intent 
to do so, either by virtue of said pretended purchase or otherwise; 
that Mrs. Labatut, the defendant in the suit of Hopkins vs. Mrs. M. C. 
‘ Labatut, above mentioned, has remained in possession and control of 
said plantation as sole owner; that no delivery or change of possession 
or control of said plantation took place at the time of said pretended 
sale, or since; that if any price was ever paid at the time of the sale 
or afterwards, it was paid by Mrs. Labatnt out of her own funds; that 
Provosty has never paid any portion of the pretended purchase price; 
that Mrs. Labatut did not owe and was not legally bound to pay Hop- 
kins anything; that if there was any debt due to Hopkins, it was a debt 
of her husband, and that neither she nor her property were bound for 

35 
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the same; that the claim of the Police Jury (to secure which Mrs. 
Labatut had given a mortgage superior in rank to that in favor of 
plaintiffs) had no existence, or if it had, neither Mrs. Labatut nor her 
property were legally liable therefor to the Police Jury. 

The facts of the case are these: By an agreement between the 
Poydras College, properly represented, the plaintiffs and the defendant, 
and for the purpose of effecting a compromise and securing certain dis- 
puted claims and rights of the several parties, the plantation known as 
the “ Zenon Porche plantation,” was sold at succession sale of Porche, ° 
and Mrs. Labatut became the purchaser thereof for the price of $25,000, 
on the credit terms agreed upon. Octave Hopkins, who was a creditor 
of the succession duly recognized on the homologated final tableau, 
agreed to accept in payment of the debt due him a mortgage from the 
purchaser of the property at this succession sale for say, $4000. This 
mortgage was given by Mrs. Labatut in favor of Hopkins, and was the 
first bearing on the property, the next was in favor of the Poydras 
College for $4410 with interest. At the sale under the writ of seizure 
and sale in the suit of Hopkins vs. Mrs. Labatut, Provosty became the 
adjudicatee of the property for the price of $7500, and by consent of the 
mortgage creditors Hopkins and Poydras College, instead ;of the whole 
amount being paid in cash, Provosty was to pay the costs and taxes, 
amounting to about $175, and $2000 to Hopkins in full of his debt, and 
to give a mortgage in favor of the Poydras College for $4000, its debt, 
and a second mortgage to Haralson, another intervening creditor, for 
$600. The purchase price seems to have been the full value of the 
property, and this is to be safely inferred from the fact that there was 
considerable competition among the bidders at the sale. 

So far as objections that the purchaser, Provosty, had not taken 
possession, and no actual delivery had been made to him of the prop- 
erty sold, they are met and disposed of by article 2478 C. C. “The 
law considers the tradition or delivery of immovables, as always ac- 
companying the public act which transfers the property.” As to the 
failure of the purchaser to enter into actual possession, we do not con- 
sider that, in a case like this, such failure can be fairly regarded as a 
badge of simulation. It is true the former owner retained possession, 
and it is only reasonable to suppose, with the consent of the purchaser, 
She was riot the conventional vendor, but her property was sold con- 
tradictorily with her at a forced sale under a judicial decree. The 
mere fact of her continuing in the actual possession or occupancy of the 
property thus sold, with the consent of the purchaser, has of itself no 
significance tending to show simulation or fraud on the part of the 
purchaser, unless taken in connection with other acts establishing bad 
faith, fraud or simulation affecting the rights of other creditors, 
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The objections, that the purchase price, and no portion of it, were 
paid by Provosty, and that whatever was paid on account thereof was 
paid by Mrs. Labatut, are wholly unsupported by the evidence. The 
testimony on this subject is, to our minds, conclusive that the purchase 
was made by Provosty for his own account, that the payments were 
made by him with his own funds, and that the whole transaction was 
conceived and executed in good faith, and is untainted with the slightest 
reasonable suspicion of simulation, fraud or collusion. 

We are not disposed, however, to allow the damages prayed for as 
in case of a frivolous appeal. 

The judgment appealed from is affirmed with costs. 








No. 7751. 
Wma. W. HowiinaswortH vs. Joun & CHAarLes CHAFFE. 


A mortgage upon a plantation attaches to the batture, which is formed in front of the said 
plantation subsequently to the act of mortgage. 

The seizure and sale of the plantation, at the suit of the mortgage creditor, carries with it the 
seizure and sale of the batture, as part of the property mortgaged, seized and sold, and 
the said batture passes with the plantation to the purchaser. 


PPEAL from the Fourth Judicial District Court, parish of St. John 
the Baptist. Duffel, J. 


S. M. Bérault for Plaintiff and Appellant : 


First—It is a rule of property that, if at the time of the sale of riparian land, the alluvion at- 
tached has attained a suficient elevation above the water to be susceptible of private 
ownership, the alluvion does not pass with the land, unless so expressed. That test has been 
definitely settled by repeated decisions of this Court. Barre vs. City, 22 An. 612-615; cit- 
ing 6 M. 19-215; 9 M. 656; 7 N. S. 624; 11 L. 142; 10 An. 54-55; 13 An. 350; 18 L. 229. This 
rule applies to rural batture, and is not confined to urban alluvion. 9 M. 222-240-236; 7 
N.S. 81; 18 L, 259. 

Second—Such was, on or before the the 3d August, 1867, or 2d April, 1870, the batture in con- 
test, in front of the levee of 1839, on Woodlands Plantation, adjudicated to defendants on 
the 2d April, 1870, as measuring 14 arpents front on the Mississippi river. With that de- 
scription defendants’ title stopped at that levee, and did not pass to them the batture 
which has an area of 86 to 100 arpents, on which sugar and corn has been raised. 

Third—If the title to the batture, on the 2d April, 1870, was not in defendants, on the hypo- 
thesis of elevation at that date, then it must have been in either Mrs. Hollingsworth or in 
her husband at that period. 

If the batture had not the required elevation when Mrs. Hollingsworth purchased on the 
3d August, 1867, then it passed with the land to her as an accession. 

If subsequent to the 3d August, 1867, when Mrs. Hollingsworth bought, and prior to the 2d 
April, 1870, when defendants purchased, the batture attained the necessary elevation, 
then it was the property of Mrs. Hollingsworth, and did not pass to defendants. 

If prior to the 3d August, 1867, when Mrs. Hollingsworth purchased Woodlands, the bat- 
ture was sufficiently elevated, then it belonged to Sam]. Hollingsworth, in his own right, 
and as heir of his father Jacob. 
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In either hypothesis, the title to the batture passed to plaintiff by the acts of 19th February, 
1872, and the 20th October, 1877, as the transferee or vendee of his father or mother. 

Fourth—Article 45 C. P. says: ‘‘ The petitory action may be brought by one who has the 
ownership only of an undivided part of an estate or of a real right to which such an estate 
is subjected, though his ownership may be limited to a certain period, or end by the oc- 
‘currence of a certain event.” 8 N.S. 171; 14 An. 537. 

A joint proprietor, or heir, or co-partner, can maintain petitory action for the whole un- 
divided property, against a mere trespasser without title. 6 An. 232, 531-2; 11 M. 713; 6 
L. 653; R. C. C. 77 (78); Pothier de la Propriete, Nos. 414, 415, fully support us in this 
position. 

Fifth—“ It is admitted that Jacob Hollingsworth, Junior, a son of Jacob Hollingsworth, de- 
ceased, and a brother of Saml. Hollingsworth, father of plaintiff in this case, is now living, 
and is a resident of Mississippi City, State of Mississippi, and that both Samuel and 
Jacob Hollingsworth, Junior, are sons of Jacob Hollingsworth.” See Admission, p. 31, 1. 
29 to p. 32, 1. 8. : 

But it is nowise admitted that Jacob Hollingsworth, Junior, has ever accepted the succession 
of his father, Jacob Hollingsworth. Samuel has accepted. 

Sixth—In forced sales, the law neither requires nor presumes the debtor’sassent. Suchasale 
is not a voluntary one, and is strictly construed, and cannot be enlarged or extended by 
mere implication. Duclaud vs. Rousseau, 2 An. 168, and authorities there citied. Pothier, 
Propriete, No. 274. 

At all forced sales the purchaser must look te the legal description of the seized property, 
and if that description does not in point of law, include and cover the elevated batture, 
the latter does not pass with the land described as fronting on the river, i. e. the levee. 

Seventh—The issue is how much land was conveyed to defendants by the forced sale of the 2d 
April, 1870, and NoT how much land or batture was subjected to the mortgages of 1840, 
granted to the Consolidated Association, and on which that sale was based. Defendants 
foreclosed on those mortgages and did not seize, advertise and sell the batture then 
susceptible of private ownership. They seized only the land in the rear of the levee of 
1839. 

Eighth—Alluvion in its incipiency and development, before it has attained a sufficient eleva- 
tion above the waters to be susceptible of private ownership, is an accessory to the land, 
to and before what it attaches, and may pass with the sale of the land. But alluvion or 
batture above the waters is no longer an accessory, but becomes a principal estate or field, and 
as such requires express words of description and of conveyance to pass or alienate it. 22 An. 
612. 


E. & J. Legendre for Defendants and Appellees. 


Spencer & White on the same side: 


First—The mortgage under which defendants bought, having been consented, in 1840, prior 
to the formation of the batture, the latter became a part of the mortgaged property, and 
was stricken with the mortgage. C.C. 3310, 498, 509; C. N. 2133, 551 and 556; Digest Book 
20, Tit. 1, Laws 13 and 16; Chardon, Droit D’Alluvion, p. 5; Fenet, vol. 15, pp. 361, 362; 
Paul Pont, Priv, and Hypo., vol. 1, pp. 396, 397, No. 406; Troplong, Priv. and Hypo., No. 
551; Grenier, vol. 1, No. 148; Duranton, vol. 19, No. 257. 

Second—The alluvion becoming.a part of the thing mortgaged, the sale of the whole of the 
mortgaged immovable was a sale of the part. The part was contained in the whole. Wil: 
liamson vs. Richardson, Sheriff, 31 An. pp. 685, 686. 


The opinion of the Court was delivered by 
Topp, J. This is a petitory action,for the recovery of the batture 
in front of the Woodlands plantation, in the parish of St. John the Bap- 
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tist, on the Mississippi River, in possession of the defendants, and for 
the rents and revenues of the same. 

The plaintiff sets up title to the property under an act of sale from 
Mrs. E. M. Hollingsworth, dated February 19, 1872, and an act confirm- 
atory of this sale, signed by Mrs. Hollingsworth and her husband, 
Samuel Hollingsworth, the father and mother of the plaintiff, dated on 
the 20th of October, 1877. 

The defendants claim the property under a sheriff's sale, made on 
the second of April, 1870, in a suit or proceedings entitled John Chaffe 
& Brother vs. Mrs. E. M. Hollingworth. 

The plaintiff is the appellant from a judgment rendered in the court 
below in favor of the defendants. 

Mrs. E. M. Hollingsworth acquired the Woodlands plantation at a 
sheriff's sale, on the third of August, 1867, under a judgment in favor 
of Seraphin Millet against Jacob Hollingsworth and Samuel Hollings- 
worth, the grand-father and father of the plaintiff, who, prior to and at 
the time of said sale, were the equal and joint owners of said plantation. 

In the sheriff's deed to Mrs. Hollingsworth of the third of August, 
1867, and the subsequent deed to defendants of the second of April, 
1870, the property is described as follows: 

* A certain sugar plantation, situated in the parish of St. John the 
Baptist, in this State, on the left bank of the Mississippi River, measur- 
ing fourteen arpents, more or less, front on said river, by forty arpents 
in depth by side lines opening in the rear,” etc. 

The plaintiff claims in his petition that the batture in question was 
not conveyed or included in either of these sales, but that the title 
thereto remained first in the former proprietors of the Woodlands plan- 
tation—Jacob Hollingsworth and Samuel Hollingsworth—and subse- 
quently in the lutter, in his own right, and as heir of the former, until 
acquired by him, plaintiff, under his purchase, as set forth in the 
petition. 

This claim is based, substantially, on the fact asserted by the plain- 
tiff, that this alluvion or batture, subsequent to the year 1853 and prior 
to the year 1867, had reached and obtained a full and sufficient eleva- 
tion above the waters of the Mississippi River to be susceptible of private 
ownership, occupancy and cultivation by the said Samuel Hollingsworth, 
plaintiffs vendor, and Jacob Hollingsworth, the deceased father of Saml. 
Hollingsworth, the joint owners of the plantation and the alluvion in front 
of it; and that in consequence of this fact it did not pass to the pur- 
chasers under the sheriff’s sales mentioned, because it was not expressly 
included in the adjudications and sales, as sold and conveyed with the 
plantation. In other words, that from the condition of the batture, its 
elevation above the waters of the river, it had ceased to be a mere ac- 
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cessory to the Woodlands plantation, and had become an independent 
and separate estate, and as such, did not pass from the then proprietors 
by the successive sheriff's sales mentioned. That Mrs. Hollingsworth 
did not acquire it in 1867, because the sale to her of the plantation con- 
tained no words of conveyance of the batture; and that the defendants 
“in 1870, by their purchase, acquired no other or greater right than Mrs. 
Hollingsworth had—against whom their proceeding was directed, and 
to whose title they succeeded. 

And the issue thus presented, whether this batture did or did not 
pass, first, to Mrs. Hollingsworth, and subsequently to the defendants, 
by virtue of these sheriff's sales, is the sole one for our determination. 

Few questions have given rise to more complicated and protracted 
litigation, and have been the subject of more learned research, than the 

. question of alluvion. The principle of accretion, on which it is founded, 
has, in every known system of jurisprudence, been recognized as one of 
the modes for the acquisition of property. 

We find in the Digest of Justinian, lib. 41, tit. 1, law 7, the following 
enunciation on this subject : 

* Preeterea, quod per alluvionem agro nostro flumen adjicit, jure 
gentium nobis acquisitus. Per alluvionem autem id videtur adjici, quod 
ita paulatim adjicitur, ut intelligere non passimus quantum, quoque mo- 
mento temporis, adjiciatur.” . 

This text has furnished the source of the law on this subject to every 
country or people which has derived its system from Rome. Thus we 
read in the Partidas (lib. 3, Tit. 28, L. 26): 

“Crescen los rios a las vegadas de manera, que tuellan y men-guan 
a algunos en las herédades que han en las riberas dellos; y dan y acres- 
cen a las atras que las han, de la otra parte. Et por ende decimas, que 
todo quanto los rios tuellan a las hombres poco a poco, de manera que 
non puedan entender la quantidad dello, porque lo non llevan ayun 
tadamente, que lo ganan los senores de aquellas heredades, a quien lo 
ayuntan; y las otras, a quien lo tuellan; non han en ello que veer.” 

This identical principle is more aptly expressed in Art. 509 of our 
Civil Code, which is but a reproduction, with a very slight exception, of 
Art. 556 of the Code Napoleon: 

“The accretions which are formed successively and imperceptibly 
to any soil situated on the shore of a river or other stream, are called 
alluvion.” 

“ The alluvion belongs to the owner of the soil situated on the edge 
of the water, whether it be a river or stream, and whether the same be 
navigable or not, who is bound to leave public that portion of the bank 
which is required by law for the public use.” 

Notwithstanding, however, the antiquity of this principle, so univer- 
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sally adopted, and the plain and precise terms in which it has been 
enunciated, it has been, as stated, the fruitful source of litigation, as 
evidenced by very many long, elaborate and learned decisions of this 
Court. This litigation has been caused not so much by any obscurity 
in the law, but from the great difficulty of applying the law to the many 
varied and peculiar circumstances and conditions connected with and 
distinguishing the alluvions of the rivers, bayous and streams of Loui- 
siana. 

These alluvions are sometimes designated as battures, and are 
especially on the Mississippi River generally known by that name. 

The word “ batture ” is thus defined by Judge Martin in the cele- 
brated case of Morgan vs. Livingston, 6 M. 216: 

“ Batture is, according to Richelet and the French Academy, a 
marine term, and is used to denote a bottom of sand stone or rock mixed 
together and rising towards the surface of the water; its etymology is 
from the verb battre, to beat: because a batture is beaten by the water. 
In its grammatical sense, as a technical word, and in common parlance, 
it is then an elevation of the bed of a river wnder the surface of the 
water, since it is rising towards it. It is, however, sometimes used to 
denote the same elevation of the bank, when it has arisen above the 
surface of the water, or is as high as the land on the outside of the 
bank.” 

From the various decisions of this Court on the subject, we deduce 
the general rule, subject to some exceptions, that if at the time of the 
sale of a riparian estate, the alluvion or batture attached, has attained 
a sufficient elevation to be susceptible of private ownership, the alluvion 
does not pass with the land unless so expressed in the act or acts of 
sale. 

6 M. 19; 9 M. 656; 18 L. 229; 22 An. 613. 

The counsel for the defendants, in their learned and elaborate briefs, 
deny that this rule applies to rural estates, such as plantations, sold in 
the gross and not by the measure; and contend that it must be strictly 
confined, if it exists at all, to urban property. They further urge that, 
even if such a rule can be sanctioned, as applicable to rural estates, in 
the case at bar, the batture in dispute had not, in point of fact, attained 
that elevation at the date of the sheriff’s sale, under which the defend- 
ants acquired, as to render it susceptible of private ownership; and upon 
this issue a great deal of testimony was taken, appearing in the record. 

From the view we have taken of this case, after mature and thorough 
deliberation, we do not deem it necessary to its determination, to decide 
these difficult questions of law and facts thus presented. The record 
presents another feature in the case, which must exercise a controlling 
influence iu its determination. 
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We find that the sale of the Woodlands plantation was made to the 
defendants under a special mortgage, dating as far back as April, 1840. 
It is declared in the petition that this batture was formed or attained a 
condition rendering it susceptible of ownership, between the years 1853 
and 1867, during which entire period the property or principal estate 
was subject to the operation of the mortgage in question. Art. 3310 
R. ©. C. declares: 

“The conventional mortgage when once established on an immo- 
vable includes all the improvements which it may afterwards receive.” 

This article is identical with Art. 2133 of the Code Napoleon, the 
latter article having the word “ ameliorations” for the word “improve- 
ments” in the English text, which serves to explain the English word, 
by showing it to mean “improvements” resulting both from natural 
and artificial causes; and thus broadening its signification to make it cor- 
respond with the word “ betterments,” so aptly used in the phraseology 
of the common law. 

The question here arises whether this word “improvements ” em- 
braces alluvions or battures becoming attached or united to the original 
estate mortgaged during the existence of the mortgage. Or, in other 
words, does such batture become stricken with the mortgage? The 
authorities leave no doubt on this point. The principle bearing on it 
is thus enunciated in the Roman law: 

“ Si fundus hypothece datus sit, deinde alluvione major factus sit, 
totus obligabatur.” Digest lib. 20, tit. 1, Law 16. 

In the deliberations over the Code Napoleon, when this provision 
extending the operation of mortgages to “ ameliorations” or “ improve- 
ments ” was reported, we find the following discussion was had: 

“M. Galle demande une explication. Si dit-il, Vhéritage grevé d’hy- 
pothéque se trouve considérablement agrandi, soit par alluvion, soit 
parce que le fleuve qui l’avoisine a changé de lit, ’hypothéque s’étend- 
elle sur l’accroissement ? Cette question s’est élevée quelquesfois dans le 
ci-devant Piemont et ailleurs. M. Frielhard dit que les accroissements 
produits par l’effet de l’alluvion sont insensibles et deviennent ainsi des 
parties du méme fonds. II n’y a donc point de doute qu’ils ne sup- 
portent l’hypothéque.” 

Fenet, vol. 15, pp. 361, 362. 

Paul Pont, on the same subject, says: 

D’abord, et sans difficulté aucune, elle s’applique aux accrues qui si 
font par alluvion, & cette accrue qui selon l’expression de Lebrun, se fait 
de la méme maniére que l’accroissement et le progrés d’une plante, de 
telle sorte qu’on ne peut ni distinquer le moment ou il se fait, ni le sépa- 
rer de l’héritage auquel il se fait. Ainsi, l’hypothéque assise sur ]’im- 
meuble profitera de l’augmentation produite par cette sort d’atterisse- 
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ment ou d’accroissement, quelque considérable qu’il puisse devenir a la 
longue.” 

Paul Pont, Priv. and Hypo., vol. 1, pp. 396, 397. 

Many other authorities might be cited on this point, but we think 
these are conclusive; nor do we understand that this principle is seri- 
ously questioned by the plaintiff's counsel. 

If the alluvion or batture in controversy became stricken with the 
mortgage to which the Woodlands plantation was subject from 1840; 
then the only remaining question left to consider is, whether this bat- 
ture was affected by the proceedings for the enforcement of the mort- 
gage, under which the adjudication was made, and by which the de- 
fendauts claim title to the property. Was this batture seized and sold 
under these proceedings? If so, it passed to the defendants with the 
Woodlands plantation, of which it had become a part. C. C, 498, 504. 
If not, the title to it remained in the former proprietors, under whom 
the plaintiff claims. 

The proceedings which culminated in the sale, were instituted 
against the mortgaged property—the property subject to the mortgage; 
and we must conclude that by the effect of these proceedings the entire 
property, so subject to the mortgage, passed to the purchasers, unless 
there was something in these proceedings—as for instance, in the ad- 
vertisement or description of the property—to show that the creditors 
enforced their mortgage, not against the entire property, but only 
against a part; not against the property originally mortgaged, with all its 
augmentations, whether by alluvion or destination or artificial ameliora- 
tions, but only and exclusively against the land as it existed in 1840 
when the mortgage was consented. It might seem somewhat singular 
if a creditor with a mortgage covering the whole, and that mortgage 
indivisible, would proceed to enfcrce it ‘against a part, when it was evi- 
dent that it would require the whole to satisfy the mortgage debt. It 
is reasonably certain that such was not the intention of the creditor; and 
we should not conclude that such was the fact uniess the evidence for- 
bids any other conclusion. We do not discover any evidence in the 
record that would give to the proceedings such limited effect. It ap- 
pears that the property, or plantation, was described in the act of mort- 
gage as fronting on the river; and from the admissious of the parties, to 
supply the acts of mortgage and sale not copied into the transcript, 
we must presume that the property was described alike in the act of 
mortgage, and the several acts of sale. Such description does not ex- 
clude any part of the property, but on the contrary, is sufficient to in- 
elude the entire property subject to the mortgage, the Woodlands 
plantation and all the augmentations thereto, since the date of the 
mortgage. The sale of mortgaged property carries with it all these 
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augmentations and improvements without any specific description of 
them being necessary. They had become a part and parcel of the 
property, on the principle declared in Art. 504 C. C., viz: 

* All that becomes united to or incorporated with the property, be- 
longs to the owner of such property.” 

And in Art. 499: ’ 

“The ownership of a thing, movable or immovable, carries with 
it the right, * * * and all that becomes united to it either 
naturally or artificially.” 

A question similar to the one here presented came up in the case 
of Williamson vs. Richardson, sheriff, et al., decided by our immediate 
predecessors, 31 An, 685. 

In that case the Court said : 

“ Although the writ issued only against the mortgaged premises, 
it necessarily issued against the immovables by nature or destination 
which were a part of those premises. There is no pretense that the 
things seized and not described eo nomine in the writ and act of mort- 
gage were not such immovables. The order to seize and sell the mort- 
gaged property was an order to seize and sell all of it—not a part but 
the whole, and the sheriff would have been liable in damages had he 
failed to levy under the writ on those things which, by operation of law, 
were part of that which the writ covered.” 

Under this view of the subject, we conclude that the defendants at 
the sheriffs sale on the 2d April, 1870, acquired the property in con- 
troversy, and that plaintiff has no title thereto. 

The judgment appealed from is, therefore, affirmed with costs. 


Justice Poché recuses himself, having been of counsel. 


Rehearing refused. 








No. 8171. 


M. M. Apa LANE anp Houssanp vs. Succession or J. F. Marcu anp SHERIFF. 


The notice to be given by the tax collector to the owner or agent and the return to be made 
by the latter, in assessment proceedings, are acts required to be done but once, and when 
once validly performed, have their full effect without regard to subsequent changes of 
ownership. Therefore, if the owner dies after said notice and return, it is proper for the 
assessors to put on the rolls, instead of his name, that of his succession. 

The former owner of property, sold by the tax collector, cannot complain of the insufficiency 
of the description of the property in the advertisement of sale, when the defective de- 
scripfion is that given by the owner himself or his agent, in his return to the assessors. 
And parties, whose title is purely derivative from said former owner, have no better right 
to raise the objection. 

A tax sale, like other judicial sales, when enjoined for only part of the property seized and 
advertised to be sold, is valid as to the portion which is not enjoined. 
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There is no force in plaintiffs’ objection that the sale is invalid, because only consummated 
after the day the taxes passed into the list of delinquents, though the proceedings for the 
sale had been initiated long prior to that date. 


PPEAL from the Twelfth Judicial District Court, parish of Grant. 
Barbin, J. 


Joseph P. Hornor and Francis W. Baker for Plaintiffs and Appel- 


lants: 

First—A party claiming property in a petitory action must recover on the strength of his 
own title rather than on the weakness of his adversary. 22 An. 57; 11 An. 546; 22 An. 
20; 11 M. 293; 12 R. 46; 12 An. 512; 3 R. 206; 10 R. 505; 11 R. 233; 12 An. 748. 


Second—Plaintiff, in a petitory action, may urge orally at the trial without otherwise pleading, 
any objections to the title set up in defendant’s answer. 11 An. 546; 2 Hennen, Pleading 
V. (c) 2) No. 1. 


Third—An illegal or insufficient assessment is a radical defect. 15 An. 15; 14 An. 709; 29 
An. 507; 11 An. 214; 4 An. 252; 10 La. 283; 12 An. 748; 4 La. 150; 14 An. 209; 10 An. 726; 26 
An. 730; 13 An. 210; 7 La. 50; 9 An. 550; 4 L. 207; 6 N. S. 349; 10 An. 327; 19 An. 184; 6 An. 
542; 8 An. 19; 10 An. 193; 1] An. 87; 8 L. 198; 7 L. 50; 30 An. 871; 32 An. 704, 912, 925; 
Stafford vs. Twitchell, 33 An. N. R.; Blackwell's Tax Titles, pp. 123, 124, 106, 107, 65 
and 392. 

Fourth—The validity of a tax title depends upon literal, strict and technical rules, which 
govern the proceedings of the assessor and collector, and a strict conformity to all the re- 
quirements of the statute authorizing the sale. Stafford vs. Twitchell, 33 An. N. R., and 
above authorities. 


Fifth—A tax collector can sell no other property than that described, and as described in the 
assessment rolls. Same authorities. 


Sixth—An assessment which fails to give the name of the owner, the boundaries of the prop- 
erty, the numbers of the lots or squares, the names of the streets within which the lots 
are situated, the dimensions of the lots, or the names of the streets on which the lots 
front, is defective; the omissions cannot be supplied or cured by the tax collector, and 
any sale under such assessment is null. Sec. 32 of Act No. 42 of 1871, and above authori- 
ties. 

Seventh—Under an assessment of 9000 acres of land in block, as four plantations, and horses, 
carriages, etc., thereon, town lots not mentioned or described on the assessment rolls can- 
not be sold by the tax collector for the whole tax, on both the immovable and movable 
property. 

Eighth—In giving the public notice, the individual notice, seizing, recording, advertising, and 
deeding property, the tax collector must describe the property as it is described in the as- 
sessment rolls. If the assessment rolls are defective or de not sufficiently describe the 
property, the collector cannot supply such defect. Same authority. 


Ninth—Under Act No. 42, of 1871, tax collectors were without authority to collect de- 
linquent taxes, and could not sell to collect such delinquent taxes. Upon becoming de- 
linquent, the property upon which tax was due became forfeited to the State, and the 
Auditor of Public Accounts alone had authority to collect the tax and issue certificates 
of redemption. Act 42, of 1871, Secs. 66, 67, 68 and 69. 


Tenth—That which is null is not susceptible of confirmation. Quod nullum est confimari ne- 
quit. 15 An. 569. 

Eleventh—Knowledge is the essence of estoppel, which cannot be presumed. 10 R. 502; 17 
An. 241; 4 R. 417. 

Twelfth—Title to real estate cannot be proved nor helped out by parol. 
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Thirteenth—Actual knowledge, however, clearly brought home to the taxpayer, cannot dis- 
pense with strict compliance with every formality required by law, and no consent to 
their waiver can in any case be implied. Stafford vs. Twitchell, 33 An., N..R. Blackwell 
on Tax Titles, p. 50; 4 L. 150 and 207; 18 La. 514; 14 An. 209. 


R. A. & R. P. Hunter, W. L. Richardson and H. L. Daigre for Defend- 
ant and Appellee: 


First—Plaintiffs’ action cannot be maintained as either a petitory action or an action of 
nullity. 

Second—The exception of no cause of action should be sustained. 

Third—She cannot, on such allegations, arrest the succession sale. 12 Louisiana Reports, 
123. 

Fourth—The plea of prescription, which we set up by way of exception, should be sustained. 
Acts 1874, page 155, § 5. 

Fifth—Plaintiff is estopped from setting up any irregularities in said tax sale by having con- 
sented to said sale in a judicial proceeding at the time. 

Sixth—She cannot be heard to attack our title in a collateral way; indeed, she has not done so 
except in vague and general terms. See Constitution 1868, Article 118; 30 An. 959. 

Seventh—Even if she can be permitted to do so, all the proceedings were regular and proper, 
our tax title is valid and good in law. Acts 1871, No. 42, §§ 23, 26, 30, 32, 40, 57, 59, 60, 62, 
63; 31 An. 591; 28 An. 240, 352. 





The opinion of the Court was delivered by 

FENNER, J. The view which we take of this case obviates the 
necessity of determining several preliminary objections urged by de- 
fendants to the form of the action, as well as the contentions between 
the respective parties as to the nature and scope of the action. 

We will adopt the theory of the plaintiff, that it is a petitory action, 
in which each party sets up title to the property, and in which plaintiff 
has established title in herself upon which she must recover unless the 
defendant has shown a better title. 

The defendant sets up a title derived from a sale for taxes made by 
the ‘State tax collector of Grant parish on the 4th of January, 1873, 
and subsequently confirmed by the Auditor, which title, if not invali- 
dated by some defects in the proceedings of assessment and sale, is 
superior to, and destructive of, the title established by plaintiff. 

The sale was made for the taxes of 1871, on property belonging, at 
the date of the assessment, to Mrs. Mary S. Calhoun, the mother of 
plaintiff, and also of her brother, Wm. 8. Calhoun, who was the agent of 
his said mother in the administration and management of said property, 
living in the parish and attending to the same, while his mother had 
been for many years, residing out of the parish. 

The evidence leaves no doubt that W. S. Calhoun was such agent, 
and was the proper person, to whom, under section 23 of the Act of 
1871, the assessment notice therein provided should be delivered, in 
order that the blanks therein might be filled up by him and returned to 
the officers of assessment as a basis for their action. 
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It is proved that the notice was duly served on him; that he filled 
up the blanks himself, including his own description of the taxable prop- 
erty of his principal; that he returned the said list to the assessing 
Officers; and that it was entered on the assessment rolls precisely as 
described by him. Itis proved that the return was made prior to the 
death of his mother, and while his capacity as agent was unquestioned. 
Thereafter, on June 10th, 1871, his mother died, and in making up the 
rolls the assessment of this property was entered as follows: 

“W. S. Calhoun, agent, (succession M. 8. Calhoun) 9000 acres, 
Smithfield, Ferenzie, Mirabeau and Meredith plantations, 4000 acres 
timber, $140,000; horses, mares, etc., $3340; carriages and vehicles, 
$240; total, $143,580.” 

To this assessment the following objections are made by plaintiff: 

Ist. That it does not contain the name of the owner. This ob- 
jection is untenable on its face. The name of W.S. Calhoun, agent, is 
given to identify it with the return made by him, and doubtless the 
name of M. S. Calhoun, as owner, would have been added, but, she 
having died before the making up of the roll, her succession was prop- 
erly substituted. 

2d. That the names of the tracts are not given. They are given. 

3d. That the boundaries of the property and the quantity of land 
in each tract are not given. This objection would be fatal, were it not 
that the assessment adopts and follows the description of the property 
given by the owner, through her agent, in the manner and at the time 
prescribed by law. 

The assessors were perfectly justified in adopting and following 
the description of taxable property furnished, for the purpose, by the 
owner. If the owner choose to dispense with particulars of description, 
required by the law for her protection, and to permit, and even direct, 
her property to be assessed with an incomplete description, she cannot 
subsequently complain thereof and claim advantage from her own 
laches. Plaintiff, whose title is purely derivative from Mrs. M. §. Cal- 
houn, has no better right to urge objections to this assessment than the 
latter would have had. W. S. Calhoun’s acts as agent, in receiving, 
filling up, and returning, the assessment notice, were completed prior to 
the death of his principal, and were irrevocably binding as to the prop- 
erty, as to the owner, and as to all persons claiming under the latter, 
whose subsequent death had no effect whatever on their validity. 

The notice to be given to the owner or agent, and the return to be 
made by the latter, in assessment proceedings, are acts required to be 
done but once, and when once validly performed have their full effect 
without regard to subsequent changes of ownership. This assessment, 
under these circumstances, must be maintained as perfectly valid and 
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as furnishing a full foundation for the tax and for subsequent proceed- 
ings in enforcement thereof. 
II. 

The evidence establishes that, in the proceedings for sale of the 
property, every delay, notice, publication, and formality, prescribed by 
law, were minutely and technically complied with. The property, just as 
described on the assessment roll, which is the only description required 
or even permitted by law, was advertised for sale on the 4th of January, 
1873. If the whole of the property so advertised had been sold on 
that day in conformity with law, there could have been no possible ob- 
jection to the validity of the sale or to the title of the purchaser there- 
under. 

But, it appears, that a few days prior to the sale, W. S. Calhoun, 
who with his sister, the present plaintiff, were the sole heirs of Mrs. M. 
S. Calhoun, acting for himself and as agent for his said sister, applied 
to the district court and obtained an injunction restraining and pro- 
hibiting the tax collector “from proceeding with the sale of the Smith- 
field, Ferenzie, Meredith and Mirabeau plantations, except twenty-one 
acres or lots of ground, being part of the Smithfield plantation, and re- 
served or laid off as the town of Colfax.” 

The evidence establishes that the succession of Mrs. M. 8S. Calhoun 
remained unadministered until June 3d, 1873, on which day W. S. Cal- 
houn and the present plaintiff presented their petition to the parish 
court,. asserted their sole heirship, accepted the succession without 
benefit of inventory, and obtained a decree recognizing them as uncon- 
ditional heirs and putting them in possession of the property. It is 
proved that from the death of Mrs. M.S. Calhoun, W. 8S. Calhoun con- 
tinued to exercise the exclusive management of the property, and 
constantly acted, and represented himself, as the agent of his sister and 
co-heir, His authority to represent his sister in the injunction suit 
above mentioned is not disproved by any evidence; nor is it denied by 
plaintiff in any pleading or in any testimony given by her, in this suit. 
It is impossible to suppose that she was ignorant that he was administer- 
ing and managing these princely estates in which she had so large an 
interest, and that he was acting therein as the representative of her in- 
terest as well as of his own, especially as it is proved that she was 
present in the parish in March, 1872, preceding the sale. Under such 
circumstances, we consider that she is not authorized to rely upon the 
mere absence of proof of express mandate which it was not within the 
power of defendant to furnish, but was bound to repudiate or disprove 
the presumption of authority resulting from long continued action as her 
agent of which she could not have been ignorant. The motives and 
objects prompting Calhoun in excepting the twenty-one acres from the 
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injunction, are suggested by the testimony. He desired to have the 
town of Colfax, the parish seat of the new parish, established on those 
twenty-one acres, which, it was supposed, would add to the value of the 
surro.nding property. He desired to sell that property to persons de- 
siring to settle in the proposed town. Incumbrances on the property 
interfered with the passing of titles; and tax sales would obviate this 
difficulty. Hence the exception of these lots from the injunction. 

These matters, however, we refer to merely incidentally. 

The salient fact is that the injunction taken out by Calhoun, who 
was undivided half owner, arrested the sale of all the property except 
the twenty-one acres referred to, and left the collector free to sell those 
twenty-one acres. 

We have been referred to no principle of law preventing the 
collector from proceeding with the sale so far as not enjoined. 

The pretension that these twenty-one acres had not been assessed 
is untrue. They were a part of Smithfield plantation which had been 
validly assessed as such. 

It is settled that under an advertisement for the judicial sale of a 
piece of land as a whole, part of it may be validly sold, when the sale 
of the remaining portion has been stayed by injunction or for other legal 
cause. 

Lossee vs. Delacy, 23 An. 287. 

Clay vs. O’Brien, 24 An. 234. 

The last mentioned case involved a sale for taxes, and fully covers 
the present one. 

The property here in contest was a part of the twenty-one acres 
exempted from the injunction, and the sale thereof was valid. 

We have examined the numerous bills of exceptions taken by 
counsel for plaintiffs and find no merit in any of them. 

The final objection that the sale was invalid because made after the 
second Monday of December, 1872, at which date it is claimed these 
taxes passed, under the law, into the list of delinquent taxes, has no 
force. It is apparent that the proceedings for the sale of this property 
had been initiated long prior to that date, and were then in progress. 
They were not interrupted by the arrival of that day, nor is there any 
thing in the law to prevent the consummation of such pending proceed- 
ings. The judgment appealed from is, therefore, affirmed at appellants’ 
costs. 

Rehearing refused. 
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No. 8149. 


JEAN TORRES ET AL. VS. FELIX Fauaoust. 


The fact that a judgment was rendered at chambers, does not exempt the case from the opera- 
tion of Art. 574 C. P., which provides that no citation of appeal shall be necessary when 
the appeal has been granted upon motion in open court, at the same term that the judg- 
ment was rendered. 

When the acts enjoined amount to a trespass or a change of possession of immovable prop- 
erty, the injunction cannot be dissolved on bond and an appeal lies from the dissolving 
order. Decision in Sigur vs. Judge, 33 An. 133, affirmed. 


PPEAL from the Twenty-Second Judicial District Court, parish of 
St. James. Cheevers, J. 


Robt. G. Dugué for Plaintiffs and Appellants: 


Upon an application to bond an injunction, under C. P. 307, the allegations of the petition 
must be taken as true. 23 An. 52; 14 An. 57. 

An appeal lies from the order, when the injury is irreparable; and it is irreparable when the 
act complained of amounts to a trespass or achange of possession of immovable property, 
and also when a new suit is necessary to adjust the damages. 22 An. 512; 24 An. 154; 26 
An. 603; 23 An. 52; 14 An. 57; 12 An. 455, and authorities there cited. 

When an appeal is granted by motion in open court, at the same term at which the judgment 
appealed from is rendered, no citation or other notice to the appellee is necessary. C. 
P. 573, 574; 30 An. 696; 19 An. 291; 24 An. 289; 22 An. 463; 21 An. 733; 31 An. 515. 


Sims & Poché for Defendant and Appellee: 


First—Appellee has not been cited and the fault is imputable to appellants. 15 La. 214; 16 
La. 50; 5 An. 115; 10 An. 650; 6 Rob. 64; 10 Rob. 20; 17 An. 74; 21 An. 238, 618; 21 An. 277. 

Second—The omission to ask for citation of appeal is imputable to appellants. 21 An. 629; 18 
An. 700; 12 La. 271; 14 An. 315. 

Third—The order appealed from was granted at chambers, in the parish of Ascension. An 
appeal therefrom could only be obtained by an order rendered upon a petition, praying 
for citation, of which proper service should have been made. C. P. Arts. 573, 581, 582, 585, 
587; 27 An. 95. 

Fourth—There is no legal order of appeal in the record. The minutes do not show that any 
appeal was ever granted. 22 An. 373; 27 An, 97; 21 An. 649; 6 An. 707. 

Fifth—There is no order of appeal. The court will dismiss the appeal ex oficio, 24 An. 276; 
20 An. 193; 2 An. 628; 22 An. 373; 23 An. 543. 

Sixth—The affidavit of counsel for appellants filed in this Court is inadmissible to contradict, 
supply or in any manner add to, the record in this case. 21 An. 649; 6 An. 707; 10 An. 
550; 12 An. 349; 6 An. 700; 11 Rob. 531. 


On Motion To Dismiss. 


The opinion of the Court was delivered by 

Fenner, J. Appellee moves to dismiss this appeal on the grounds: 

1st. That the appeal was taken by motion in open court and with- 
out citation. The interlocutory judgment appealed from, though ren- 
dered at chambers, was so rendered during a term of the court and at 
the instance of appellee, and the appeal was taken at the same term. 
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We find nothing in the circumstance that the judgment was rendered at 
chambers to exempt the case from the operation of article 574 C. P., 
authorizing appeal by motion, if taken at the same term. 


2d. That there is no legal order of appeal in the record. This ob- 
jection is not sustained by the transcript, which presents the motion and 
order of appeal with the statement by the clerk that it is “entered ver- 
batim et literatim in the minutes of November 6th, 1880.” We must as- 
sume that such entry exists, and that the minutes, which contain only 
the record of proceedings in open court, are evidence that the motion 
and order were made in open court and are legal. 


On THE MERITS. 


This is an injunction suit. Plaintiffs aver, in substance, that a cer- 
tian road, running through lands of defendant, is a public road, which 
has been opened and dedicate to public use for forty or fifty years; that 
the use of it is necessary to plaintiffs, as part of the public, in the carry- 
ing on of their agricultural operations and the transportation of their 
crops; and that it cannot be closed or obstructed by any individual; that 
the free use of the road is impeded by a hole at a point within defend- 
ant’s property which he refuses either to fill himself, or to permit them 
or others to fill, though they have offered to do so, at their own expense; 
and that he threatens to build a fence across the road and close it com- 
pletely if any one attempts to fill the hole, which, in its eee ren- 
ders the road impassable. 

Avering injury and damage from the said actual and threatened 
conduct of defendant, on affidavit and bond, they applied for and ob- 
tained a writ of injunction restraining the defendant from closing or ob- 
structing the road, and from interfering with or preventing them from 
repairing the same, at their own expense, so as to keep it in passable 
condition. 

Thereafter, the defendant presented a petition controverting the al- 
legations of plaintiffs’ petition as to the road’s being puklic, and as to 
the rights of plaintiffs to use the same, and, avering that the acts com- 
plained of by plaintiffs were not such as.to cause them an irreparable 
injury, prayed for dissolution of the injunction on bond. 

Upon this petition, without citation or notice of any kind to plain- 
tifts, the judge made his ex parte order in chambers, dissolvirg the in- 

junction on bond as prayed for. From this interlocutory judgment the 
| present appeal is taken. 

The Code of Practice expressly authorizes injunction, “when the 
defendant opposes the execution of works necessary for the repairs of 
public roads,” and “ when the defendant is in the act of building or con- 
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structing some work tending to obstruct a place of which the public has . 
the use.” C. P. 298, Nos. 1 and 4. 

Both of these grounds of injunction are presented in plaintiffs’ peti- 
tion, which must be taken as true, and the sworn allegation of which, 
that the road is a “ public road,” cannot be overcome by the mere 
counter-allegation of the ex parte petition of the defendant. 

The road must, therefore, be considered as in the possession of the 
public, who are entitled to possess and use the same, and cannot be de- 
nied the right of making, at their own expense, repairs necessary to fit 
it for such use. 

The acts of defendant, actual and threatened, amount, if consum- 
mated, to a change of possession of the road from the public to defend- 
ant as a private individual; and are trespasses, if the allegations of 
plaintiffs’ petition are true. 

In the case of State ex rel. Sigur vs. Judge, recently decided, we 
held that where the acts enjoined were trespasses and operated change 
. Of possession of immovable property, the injury was irreparable, and 
the injunction could not be dissolved on bond. In that case, the police 
jury were attempting to open a public road through the land of the re- 
lator, and thus to change the possession of the land over which the 
road was to run from a private individual to the public. Here a private 
individual is, upon the face of the papers, seeking to change possession 
of an existing public road from the public to himself. 

The two cases cannot, in principle, be distinguished. 

The injunction was of a character to work irreparable injury, upon 
the principles and authorities invoked in the Sigur case, and should not 
have been dissolved on bond. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed, that the injunction be 
reinstated and that the case be proceeded with according to law. 

Mr. Justice Poché recuses himself in this case, having been con- 
sulted as counsel. 

Rehearing refused. 


No. 7778. 








CHRISTIAN KLINE vs. THE ParisH oF ASCENSION. J.C. BOULANGER ET AL., 
GARNISHEES, 


The Court a qua ruled properly, that the Petition of intervention of the judgment debtor in 
the garnishment process against third persons, should stand as an Answer. 

The rents of property dedicated to a Parish for public use, are, like the property itself, ex- 
empt from seizure for debt, even if the object of the dedication has been abandoned or 
changed by the municipal authorities of the Parish. 


PPEAL fromthe Fourth Judicial District Court, parish of Ascension. 
Duffel, J. 
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Frederick Duffel for Plaintiff and Appellee: 


First—The cases of Egerton vs. The Third Municipality, 1 An. 435; Police Jury of Baton 
Rouge vs. Michel, 4 An. 84; Parish of Plaquemines vs. Foulhouze, 30 An. 65; McKnight 
vs. Parish of Grant, 30 An. 61; Police Jury of Jefferson (right bank) vs. McCormack et 
al., 32 An. 624 and others relied upon as settling the principle, that taxes due to a municipal 
corporation, public things under articles 453 and 454 R. C. C., as well as public squares, 
court-houses, jails, etc., of a parish cannot be seized under execution by a creditor of the 
corporation, do not apply to the question in controversy here. i 

Second—The rents seized in this case now before the court cannot be regarded as having the 
same character as that of the taxes, or of the public buildings, or of the property dedi- 
cated to public use held by a municipal corporation in trust, not liable to alienation, 
mentioned in the cases referred to above, where the principle announced was based mainly 
upon the ground that the paramountinterests of public order and the principles of govern- 
ment forbade tie right claimed by a creditor of the corporation to seize and sell that class 
of rights and property. They (ths rents) are neither essential nor indispensable to the ex- 
istence of the parish corporation, nor to the useful and proper exercise of the municipal 
administration. : And the parish might be deprived of them without in any degree im- 
pairing the capacity of the Police Jury to exercise their functions under the law. City of 
New Orleans vs. Home Mutual Insurance Company, 23 An. 61; McEnery vs. Pargoud, 10 
An. 500. 

Third—Under the rule in Municipality No. Three vs. Hart, 6 An. 571; City of New Orleans vs. 
Home Mutual Insurance Company, 23 An. 61; 14 An..875, and 16 An. 407, and for like rea- 
sons, a judgment creditor of the parish may cause such rents to be seized and sold in 
satisfaction of his debt. See, also, 10 An., p. 500, 

Fourth—To exempt from seizure the rents due by the lessees occupying the square bounded 
by Cabahanosse, Opelousas, Attakapas streets and the public square, it was incumbent on 
defendant to prove what he alleged, viz: that the said square had been aonated to all the 
inhabitants of the Parish of Ascension for public school purposes, that the revenues de- 
rived therefrom were hors de commerce, and that the Tolice Jury could only administer 
said revenues under the limitations prescribed by the acts of donation. No actual dona- 
tion of the locus in quo has been proved, and defendant has failed to show any title in the 
parish. (See his brief, p. 4, verbo *‘Third.”) It is a well settled rule of practice that, ‘to 
recover, one must make his claim certain; to make it only probable is not enough.”” Hen. 
Dig. vol. 1, p. 524, verbo Evidence XIII, No. 1, and cases cited. ‘ Plaintiff must prove his 
allegations or he cannot recover.” Ib. No. 3, and authorities cited. “If plaintiff's evi- 
dence be inconsistent with his pleadings he cannot recover." Ib. No. 6. 

Fifth—The property alleged to be donated by documents marked ‘‘A" and “ B,” with the 
buildings thereon, intended and appropriated for a jail and court-house, tor the use of the 
county aforesaid, ‘ have been used for the public purposes so intended to the present day 
and have never been use for any other purposes” (Record, pp. 31, 32), and the copies of the 
act of donation marked “ B"’ fails toshow that the lot leased to Raphael Mousse is included 
in the locus in quo. Record, pp. 41, 42. 

Sixth—The Act of 1842, amending the Act of 1833, entitled, ‘‘an act granting to the Police 
Jury of the Parish of Ascension, the lots and buildings erected by the State at the town of 
Donaldsonville, commonly called the ‘State House,’" only provided that the proceeds of 
the sale of said property should be applied to the purposes of public education exclusive- 
ly. (See Sess. Acts of 1842, p. 298, No. 117). It is not pretended that said property has 
been sold, and the contest is not about the proceeds of the sale, but of the rents thereof. 

Seventh—The distinction attempted to be drawn by defendant, between the Police Jury repre- 
senting the inhabitants of the parish and the inhabitants themselves, is too remote for 
practical purposes. 10 An. 499; 11 An. 631; 7 An. 515; 15 An. 362. 

Eighth—The evidence in the record is insufficient to show dedication to public use, pleaded by 
defendant, of the square bounded by Cabahanosse, Opelousas, Attakapas streets, and the 
public square. It fails to show any title thereto in defendant. Nor doesit show anything 
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equivalent to such dedication of the locus in quo, except that the main building on this land 
was used as a public school and a residence for the teacher from 1821 to 1861; was generally 
called *‘ the college,” and was never used for any other purpose during that time than for 
keeping a public schoo]. Per contra, the said property not being used any more for public 
school purposes, never having been so used from the year 1861 up to the present day, has 
lost its dedication to public use, if its use as above be considered as such dedication; and it 
has ceased to be public—if ever it was—from the fact of its not being used any more for 
the public purposes to which it was formerly appropriated. The parish forfeited the same 
by misuser. 16 An. 407; 10 An, 499, 500. 

Ninth—There is this broad distinction between the cases cited by defendant and that before 
the court, which must be seen even at a passing glance. Here there is no question of the 
alienation of property dedicated to public use, of the right to seize and sell taxes due a 
corporation, or the court-house, jail, recorder’s office, clerk’s office and office furniture; 
whilst in the cases relied upon in the 1, 4, 8, 30, 32 and other Annuals, those were the only 
questions raised and decided. 

But granting that the soil itself, if donated to the parish and dedicated to public use, can- 
not be seized for any debt due by the parish, it by no means follows that the rents of the 
soil may not be. 30 An. 361. 


RB. N. Sims tor Defendant and Appellant: 


Lands held by a city for public purposes or ground rents arising therefrom and forming a part 
of its public revenues, are not subject to seizure and sale on execution. 7 An. 148, Klein 
vs. New Orleans; 9 Otto, 149. 


The opinion of the Court was delivered by 

Levy, J. The plaintiff, having obtained judgment against the de- 
fendant for the sum of $1625 334, issued thereon a writ of fieri facias, 
and had process of garnishment served on Boulanger and others, who, 
he alleged, were indebted to the defendant, said parish. The garnishees 
in their answers acknowledged themselves to be indebted to the parish 
in certain sums for the rent of certain lands situated in the town of 
Donaldsonville. The Police Jury of Ascension parish filed a petition 
(which is styled in the agreement or statement of facts, in the transcript, 
one of intervention and injunction, and which was, by the court, ordered 
to stand as an answer or opposition of defendant to the garnishment 
proceedings), wherein they alleged that the purpose of the garnishment 
process was “to cause to be seized and applied to the payment of said 
judgment the revenues or rentals, arising from the lease, to the garni- 
shees of portions of lands which do not belong to the Parish of Ascen- 
sion, but are the common property of all the inhabitants of said parish, 
and which were donated to the inhabitants for the purpose of erecting 
thereon a court-house, jail and public schocls, and were dedicated for 
common use as public property, and are ‘hors de commerce;’ that the 
revenues derived therefrom by lease or in any other manner cannot 
legally be applied to the payment of any parochial indebtedness; that the 
Police Jury of the parish has administered said property and its re- 
venues solely as trustees of all the inhabitants of the parish, and that 
the revenues therefrom, as well as the lands themselves, are ‘hors de 
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commerce,’ and not liable to seizure.” They also prayed for a writ of in- 
junction, restraining the plaintiff from proceeding further in the enforce- 
ment of the said garnishment process, so far as said revenues are con- 
cerned, and enjoining the garnishees from paying to plaintiff any sums 
due as rentals of said lands. The record does not disclose any action of 
the court on the prayer for the injunction. There was judgment of the 
court a qua in favor of the plaintiff, decreeing that the rentals due and 
to be become due, should be paid by the garnishees to the plaintiff to the 
extent of said judgment. The defendant has appealed. 

The court a qua ruled properly that the “petition of intervention,” 
should stand as an answer. 

The judge a quo in his reasons for judgment held, that he did “ not 
consider the rents seized in this case were essential to the existence of 
the corporation of the Parish of Ascension, nor to the useful and proper 
exercise of its functions. The parish might be deprived of them with- 
out in any degree impairing the proper exercise of their functions by the 
Police Jury thereof, and we think they can be very properly held to form 
a part of that class of rights which a creditor can seize under Art. 637, 
C.P.”” * * * “ We think, therefore, that the sums due to the parish 
for rents of lots belonging to it are liable to seizure.” 


The only question for our consideration and decision, is that pre- 
sented to the lower court, viz: Are the rentals of the parochial lots liable 
to seizure ? 


The authorities cited by the plaintiffs seem to us inapplicable to this. 
In the cases quoted by them, the seizure of taxes or of pecuniary indebt- 
edness to the parishes or municipalities growing out of bonds given to 
these public corporations or fines due them, was involved: in this, the 
right to seize and render liable for their indebtedness the revenues de- 
rivable from property donated to a parish for specified public purposes 
or dedicated to the public use. 

The property, from which the rentals are sought to be subjected to 
plaintiff's judgment, was donated to the Parish of Ascension, or dedicated 
to it, for public uses. If the parochial authorites, who, we think, are 
mere trustees for the benefit of the inhabitants of the parish, fail to ad- 
minister the property for the purposes intended by the donors, this fact 
cannot vitiate or annul the donation or dedication. At best such acts 
and conduct can only be regarded as unfaithful administration, and the 
remedy rests with the inhabitants or any of them to invoke the aid of 
the courts, and in proper proceedings restrain the malappropriation or 
misappropriation of the property. or its revenues, when violative of the 
intent of the donor. The decision in the case of The Police Jury of the 
Parish of Plaquemines vs. Foulhouze, 30 An. 64, in our opinion, covers 
this case. There the Court said: ‘Property dedicated to public use 





SUPREME COURT OF LOUISIANA, 





Kline vs. The Parish of Ascension. 





cannot be the subject of private ownership. It is out of commerce and 
not liable to seizure. R. C. C. 449, 454, 455 and 458; 4 An. 84; 7 An. 595; 
18 An. 560; 2 An. 627; 21 An. 244; 29 An. 38, 630; Dillon on Municipal 
Corporations, sec. 531.” 

*“ A municipal corporation has no implied or incidental authority to 
alienate or dispose of for its own benefit property dedicated to, or held 
by it, in trust for the public use, nor can it extinguish the public uses 
in such property; nor is such property subject to the payment of the debts 
of the municipality.” Dillon on Municipal Corporations, 2 512. 

We hold then that property donated or dedicated to a parish, for 
public uses, is not liable to seizure for debts due by the parochial cor- 
poration, and the revenues derived from such property have the same 
character as the property itself, are destined for public uses, and are 
likewise not liable to seizure. But, itis said, the property itself and its 
revenues are not applied to the specific purpose for which the donation 
or dedication was made. If such be the case, they are none the less 
property with its accessory revenues, intended for public uses, and the 
right to have the donation or dedication annulled and the property 
revert to the donor, for the reason that the conditions have not been 
fulfilled, remains with the donor, and the misappropriation by the donee 
may be rectified by the parties in interest. — 

A parish, or rather parochial authorities, are but the representatives 
within certain territory, and with limited statutory powers of the peo- 
ple within its territorial limits, and while their acts, within the scope of 
their clearly defined granted powers, are binding upon their constituents, 
we cannot admit that their malfeasance or misfeasance can divest such 
constituents of their vested rights of property. The closing portion of 
the opinion of the Court in the case just cited, seems to us to be decis- 
ive of the principle herein involved. ‘“ We see no significance in the fact 
that the whole of the donated tract is not in actual public use. It suf- 
fices that the public has a right to use. Nor does the fact that the part 
seized was cultivated in rice in 1875, under lease from the parish, operate 
to deprive the public of its rights of use. We have just seen that the 
parish cannot directly or indirectly divest the property of its public 
character. How much of said property is or is not needed for the use 
of the public, is not, in its nature a judicial question. It suffices for us 
to know that the public has a right to the use of the whole, and for 
aught we can know, may have some day necessity for its use.” Dillon 
on Municipal Corporations, 3 531, 445, 64, 446; 9 Otto, 149; 7 An. 148. 

It is, therefore, ordered, adjudged and decreed that the judgment 
of the lower court be annulled, avoided and reversed, and proceeding 
to render such judgment as should have been rendered in this case, it 
is ordered, adjudged and decreed that the opposition of defendant to the 
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proceedings in garnisment be sustained, that said garnishment proceed- 
ings be dismissed, and that the appellee do pay the costs of both courts. 


Mr. Justice Poché recuses himself in this case, having been of 
counsel in the original case. 
Rehearing refused. 








No. 8015. 


New Orueans TAXPAYERS’ ASSOCIATION ET AL. vs. THE City oF NEw Or- 
LEANS ETAL, L. Conroy, INTERVENOR. 


Act No. 74 of the Legislature of 1880, “‘To authorize the City of New Orleans to fund its 
floating debt, &c.,” is not unconstitutional on the ground, that it is a local and special law 
passed in violation of Article 48 of the Constitution, because, if a local and special law, it 
is taken out of the operation of this prohibition by Article 250 of the same Constitution. 

Nor is said Act No. 74 violative of Article 29 of the Constitution, which provides, that every 
law shall embrace but one object, and that shall be expressed in the title. 

But, as said Act No. 74 only authorizes the funding of the valid indebtedness of the City of 
New Orleans, it does not comprise that part of its floating debt, amounting to about 
$1,000,000, contracted between the 2d of November, 1874, and 1st of January, 1880, in viola- 
tion of the Constitutional Amendment of 1874, which prohibited the said City from increas- 
ing its debt in any manner or under any pretext whatever, and of issuing warrants for the 
payment of money except against cash actually in the treasury. 

At the same time that that portion of the floating debt of the City, cannot be funded by virtue 
of said Act No. 74, yet the holders of such claims have vested rights upon the uncollected 
revenues of the City for the respective years in which the obligations were contracted; 
and, inasmuch as Act No. 74 affects those vested rights, it is unconstitutional. 


PPEAL from the Civil District Court for the parish of Orleans. 
Lazarus, J. 


B. R. Forman for Plaintiffs and Appellees: 

First— Act 74, 1880, is a local and special law, and the substance thereof with notice of inten- 
tion to apply therefor was not published for thirty days in New Orleans, and the fact of 
such publication is not recited in the Act. Constitution Art. 48. Bouvier, verbo local, 
Webster, local. 

Second—The Act and its title embrace more than one object, and the Act embraces objects 
not expressed in the title. Constitution, Art. 29. 

Third—The Act grants exclusive privileges to holders of floating and unbonded debt, con- 
trary to articlés 46 and 254 Constitution. 

Fourth—There is no valid unbonded floating indebtedness of the City of New Orleans, from 
November, 1874, to 1st January, 1880, because the city was prohibited from contracting 
any debt. Constitutional Amendment, 1874; Acts 1874, No. 22, p. 56. 


Chs. F. Buck, City Attorney, for Defendants and Appellants. 

B. F. Jonas, F. C. Zacharie and Chs. S. Rice for Intervenor and Ap- 
pellant. 

D.C. & L. L. Labatt for the Lady School Teachers, and as Amici 


Curie, on the same side: 
First—A constitutional or statutory inhibition on a municipal government not to increase her 
debt, when repealed by a new Constitution and provision substituted therein to liquidate 











568 SUPREME COURT OF LOUISIANA, 


Taxpayers’ Association et al. vs. City of New Orleans. 








that character of its indebtedness, and exchange them for a new security, is legal, just 
and equitable, and should be upheld by the court if possible. 

Second—That where a statute contains two distinct classes of municipal obligations, and 
directs their exchange for bonds, payable out of the particular revenues dedicated to ex- 
tinguish these obligations originally, is deemed by the court void, as to one class only, it 
should be upheld as to the other class of creditors not affected by the grounds on which 
such determination rests. 

Third—A part of a statute may be void, and the balance may be constitutional. See State 
ex rel. Ranger vs. City, as to “registry of judgments” under Act 5, 1870, October term, 
1880. 

Fourth—It is unascertainable whether a debt of a city has been increased or diminished, 
merely because she cannot pay her obligations; it may be produced by failure to collect 
her revenues, and in time, if collected, and applied properly, show a diminution of her 
debts. Limitations of this character are ex necessitate, directory. 


F. C. Zacharie and Chs. S. Rice on Application for Rehearing: 

First—The amendment of 1874 to the Constitution of the State, which forbids the City of 
New Orleans from increasing its debt in any manner or form, or under any pretext, did 
not prevent the city frem incurring ordinary running expenses, payable out of revenues 
appropriated solely to such expenses. 

Second—Bonds issued for such unpaid expenses, but payable only out of revenues appropri- 
ated to pay such expenses, do not constitute an absolute obligation of the city to pay at 
all events, but only as such revenues are collected. 

Third—If intervenor has a vested right in the revenues appropriated for the payment of 
claims described in his petition, there can be no repugnance to the amendment of 1874 in 
Act No. 74, which provides merely for bonds payable out of such revenues. 

Fourth—The last clause of the ‘ ordinance for the relief of delinquent taxpayers ” necessarily 
implies the validity of the “ floating indebtedness ’’ of New Orleans incurred previous to 
January 1, 1879, and Act No. 49, by designating specially police warrants of 1875 and 
1876, as part of what was receivable for taxes under the act, necessarily implies the inten- 
tion to include other ‘ floating indebtedness ” of the same period, a8 also so receivable, and 
hence valid. , 





The opinion of the court was delivered by 

FENNER, J. The New Orleans Taxpayers’ Association, a corpora- 
tion, joined by seven individual taxpayers, claiming and admitted to be 
owners of taxable property in New Orleans, exceeding $60,000 in value, 
brought this suit against the City of New Orleans and the Mayor and 
Administrators thereof. They aver, substantially: that, pursuant to the 
provisions of the Act of the State Legislature, No. 74 of 1880, the said 
Mayor and Administrators are about to issue an indefinite and unlimited 
amount of interest-bearing negotiable bonds, which, if issued, will con- 
stitute a lien and privilege on the taxable property of petitioners, will 
necessitate increased taxation for the payment of the same, and will 
diminish the funds and resources of the city available to keep the streets 
clean, light them, pay the police, and carry on the necessary functions 
of a municipal corporation; that if said negotiable bonds are once issued 
and passed into the hands of third parties, their validity cannot be in- 
quired into, or their consideration questioned, and that, under the juris- 
prudence of the Supreme Court of the United States, the power to issue 
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said bonds implies the power and duty to levy and collect taxes sufficient 
to pay the bonds; that thus an increased burden will be illegally placed 
upon petitioners, and that the amount involved and the petitioners’ 
interest therein exceed one thousand dollars. 

They further allege that the defendants have no power or authority 
to issue said bonds except such as may be derived from said Act, No, 74 
of 1880; and that said Act is unconstitutional, null and void on several 
grounds, which they will hereafter mention and discuss in their order. 

They pray for an injunction against the defendants restraining them 
from executing said Act No. 74, or issuing any bonds in pursuance 
thereof. 

To this suit, Lawrence Conroy, with permission of the court, and 
without objection from any party, intervened, alleging that he is the 
owner of valid indebtedness of the city to the amount of $17,000, ex- 
changeable for the bonds. authorized to be issued by the Act No. 74 of 
1880; that he is greatly interested in having the said act executed, and 
the bonds, to which he is entitled, issued to him, and will be greatly and 
irreparably damaged by the issue and maintenance of the injunction 
prayed for by plaintiffs. 

He joins the defendant in denying the allegations of plaintiffs’ peti- 
tion, and in the brayer that the demand thereof be rejected. 

There is no dispute about the facts which are embodied in admis- 
sions by the parties. 

The district judge, in an able and elaborate opinion, disposed of all 
the points in the case, and rendered judgment in favor of the plaintiffs, 
perpetuating the injunction prayed for, and dismissing the intervention, 
from which both the defendants and the intervenor have appealed. 

: We shall consider the constitutional objections urged tothe Act No. 
74 of 1880, in their order, viz: 

1st. It is claimed that the act is a local and special law passed in 
violation of article 48, of the Constitution of 1879, which provides that 
no local or special law, upon any subject not mentioned in article 46, 
shall be passed unless thirty days notice shall have been given by pub- 
lication in the locality to be affected thereby, the evidence of such notice 
having been given to be exhibited in the General Assembly, and the act 
itself to contain a recital that such notice had been given. 

The Act 74 contains no such recital, and it is not pretended that any 
notice concerning it was published. 

We do not find it necessary to express any opinion upon the delicate 
question as to whether or not this act is a local or special law, within the 
meaning of the Constitution, because we consider that, even if it were 
both local and special, this particular act is taken out of the operation 
of the general prohibition contained in article 48, by the special mandate 
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of article 254, which positively directs that ‘the General Assembly, at 
its next session after the adoption of this Constitution, shall enact such 
legislation as may be proper to liquidate the indebtedness of the City of 
New Orleans and apply its assets to the satisfaction thereof.” Act 74, 
by its express terms, is passed in obedience to this article. 

It was the duty of the General Assembly to adopt such legislation; 
and it could find no excuse for the non-performance of this duty, in the 
fact that nobody had seen fit to give the notice required by article 48. 

2d. It is next urged that the act violates article 29, of the Constitu- 
tion, which provides that: “ Every law enacted by the General Assembly 
shall embrace but one object, and that shall be expressed in the title.” 

The title of the act is, “ An Act to authorize the City of New Orleans 
to fund its floating debt; to provide for the issuance of bonds thereof; 
to make such bonds receivable for certain back taxes and for the pur- 
chase price of property sold for c:rtain back taxes or otherwise; to pro- 
vide for the interest on such bonds and for their ultimate payment.” 

It cannot be justly charged that this title embraces more than one 
general object, viz: the funding of the floating debt of the city, which 
naturally and properly includes the mode of funding, the issuance of 
bonds therefor, provisions for retiring such bonds, whether by receiving 
them in settlement of obligations due the city or by payment, and pro- 
visions to meet the current interest thereon. All these are parts of one 
general object. 

We have, heretofore, had occasion to interpret this article of the 
Constitution, to consider its motives and the mischiefs intended to be 
remedied by it, and the principles which should govern its application. 

See State vs. Henderson, 32 An. 779. 

Under the views there expressed, the title of this act is subject to 
no valid objection. 

3d. The next charge is that Act 74 violates that clause of article 46 
of the Constitution, which prohibits the passage of any local or special 
law “granting to any corporation, association or individual, any special 
or exclusive right, privilege or immunity.” 

It is obvious that this provision has no conceivable application to 
the act in question. 

4th. The final objection urged would seem, on first impression, to go 
rather to the effect, than to the validity, of Act 74, and to limit, rather 
than to annul, the power of the city to act thereunder; but we shall 
see that, if maintained, it must have a more radical effect. 

The objection is, that the act only authorizes the funding of the 
valid indebtedness of the City of New Orleans, and that all the so-called 
floating debt of the city, contracted between November 2d, 1874, and 
January Ist, 1880, is invalid and void because in violation of the consti- 
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tutional amendment of 1874, which was in force between the dates above 
mentioned, and which provided: 

“ The City of New Orleans shall not hereafter increase her debt in 
any manner or form, or under any pretext. And after the lst day of 
January, 1875, no evidence of indebtedness or warrant for the payment 
of money shall be issued by any officer of said city, except against cash 
actually in the treasury,” ete. 

This was a perfectly valid constitutional provision, operating in 
futuro only, and absolutely binding not only on the City of New Orleans, 
but on all persons dealing with the city. 

No gloss or commentary can make its meaning more perspicuous. 

It rendered it impossible for the city, by any voluntary act, to in- 
cur increased debt, “in any manner or form, or under any pretext.” 
All persons were fully charged with notice that, whatever services they 
might render, whatever supplies they might furnish, they could never 
become creditors of the City of New Orleans, because she was utterly 
incompetent to contract additional debt. 


If they choose to deal with her, without exacting present payment, 
upon the faith of expected revenues appropriated to their payment, they 
simply acquired rights or claims upon that fund, dependent exclusively 
on its realization and only payable out of the same when converted into 
“cash actually in the treasury,” against which alone could a warrant for 
their payment ever be drawn. 


The risk of any deficiency in the revenues to meet the expenses was 
thrown exclusively upon them, because the City of New Orleans could 
not, “ under any pretext,” incur increased debt. 


It appears from the admissions in this record, that, but for this 
suit, “ the defendants were about to issue interest-bearing bonds under 
Act 74, in exchange for what appears upon the books of the Adminis- 
trator of Accounts as floating indebtedness,” amounting to $1,460,111 63, 
of which about $1,000,000 was cortracted after the adoption of the 
amendment of 1874. In other words, it was assumed that, in the face 
of a constitutional provision absolutely disabling the city from increas- 
ing her debt “in any manner or form, or under any pretext,” she had 
nevertheless actually incurred additional “valid indebtedness” to the 
amount of a million of dollars. 


The proposition refutes itself. Its maintenance would rob the con- 
stitutional amendment of all effect, and leave in full force the main mis- 
chief it sought to remedy. The huge debt of the City of New Orleans 
had been, in great part, piled up by the funding of claims arising from 
deficiencies of revenues to meet extravagant expenditures. The object 
of the amendment was to stup this process, to place it out of the power 
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of the city to incur indebtedness for such deficiencies, and to confine all 
Hability for expenditures within, not estimated, but collected revenues. 

Mindful of the meritorious character of many of the claims expected 
to be funded under this act and of the strength of their equitable title 
to relief, we have looked at this subject in every possible light; but we 
find ourselves confronted, at every point, with the imperious question: 
Can there exist “ valid indebtedness ” of the City of New Orleans, created 
during a period when, by an existing, valid, constitutional provision, the 
eity was absolutely prohibited from increasing her debt, “in any man- 
ner or form, or under any pretext ?” 

Subtler casuists than ourselves may find a different answer to this 
question; but we have been able to discover none but a peremptory 
negative. 

We have not seen the necessity of following counsel in discussion 
of various authorities cited, which apply to cases only deceptively anal- 
ogous. It was the intention of the constitutional amendment to close 
the mouths of those who would invoke such analogies, and who would 
thus maintain that it did not apply to debts created in some peculiar 
manner or form or under some particular pretext. For this reason, the 
amendment prohibited the creation of increased debt “in any manner 
or form, or under any pretext.” Thus the lawis written, and it cannot be 
eonstrued away. 

The question is, not merely whether the Legislature might have had 
power, since the repeal of the constitutional provision referred to, to 
authorize or direct the city to fund and to assume payment of these 
elaims, but whether the Legislature has done so. The Act 74, in its title 
and in its body, only authorizes the city to fund its “debt,” its “ valid 
indebtedness;” and, if the claims arising under unpaid ordinances be- 
tween November 2d, 1874, and January Ist, 1880, are not “ debt,” or 
“valid indebtedness” of the City of New Orleans, they are not covered 
by the terms of the act, and are excluded from its benefits. 

It may well be, that the city might now issue certificates that these 
_ Claims are valid claims against the uncollected revenues appropriated 
for their payment, and might even make such certificates receivable in 
payment of those delinquent taxes; but this is very different from the 
issuance of interest-bearing bonds, declaratory of municipal liability, 
and chargeable, not merely on these particular delinquent revenues, but 
on other resources of the city. 

It is contended, however, that the exclusion of these claims does 
not impair the validity of the act so far as it authorizes the funding of 
the floating debt created prior to November 2d, 1874. 

We are constrained to conclude differently. 

The excluded claims, though not debts of the City of New Orleans, 
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are perfectly valid claims against the unc»llected revenues of the city 
for the years in which they were created, which revenues were appro- 
priated to their payment. Such appropriation was within the power of 
the city, and, when made, constituted a quasi assignment of said rev- 
enues. The city collects these revenues as akind of trustee, and is bound 
to appropriate them, when collected, to the payment of these claims. 

The rights of these claimants upon these revenues are vested rights, 
which cannot be divested without payment or adequate compensation. 

Now the effect of section 5 of Act 74 is to withdraw all the taxes 
and licenses due the city prior to January Ist, 1879, from the payment 
of these claims and to set them aside and constitute them a special fund 
for the payment of the principal and interest of the bonds authorized 
by the act. The bonds themselves are made receivable for all such 
taxes, and all moneys received in payment of said taxes are required to 
be devoted exclusively to the payment of said bonds and interest. 

This operates a complete divestiture of the rights of the excluded 
claims upon these revenues, in direct violation of article 155 of the con- 
stitution. 


We are constrained, therefore, to confirm the conclusion reached by 
the district judge, declaring the act unconstitutional and perpetuating 


the injunction. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be affirmed at appellants’ costs. 

Rehearing refused. 








No. 8224. 
A. D. Rawttnas Et au. vs. Mrs. M. J. Bowler ET AL. 


Plaintiff, alleging himself to have an interest in common with Defendants in a certain judg- 
ment against a third person, enjoined the judgment debtor from paying the amount of 
his interest to Defendants. The latter on Motion obtained the dissolution of the injunction. 

HeEtp—For the purposes of the Motion to dissolve the injunction, the averments of the Plain- 
tiff's petition must be taken for true. Therefore, as part owner of the judgment, Plaintiff 
had the right to enjoin the judgment debtor from paying his share of it to Defendanta, 
and the injunction should not have been dissolved. 


PPEAL from the Thirteenth Judicial District Court, parish of Ten- 
sas. Hough, J. 


E. H. Farrar for Plaintiff and Appellant : 


First—From the fact of co-proprietorship in indivision, the law, independent of any conven- 
tion between the co-proprietors, begets certain mutual rights and duties, such as the right 
of partition, the right of mutual participation of the fruits and revenues, and the conse- 
quent duty to account to each other therefor; the duty of the co-proprietor in possession 
to take the same care of the property as if it were wholly his own; the right of incurring 
expenses necessary for the preservation of the common property, and consequent oblige 
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tion of reimbursing one another for such outlays. Smith vs. Nelson, 10 An. p. 257; Do- 
mat, Part 1, Book II, title 5, section 2, Nos. 1, 2,3 and #; Merlin Rep. verbo Indivision. 

Second—All acts done by a co-proprietor, and relating to or affecting the common property, 
are presumed to have been done by him for the common benefit of himself and others. 
Freeman on Cotenancy and Partition, § 166. 

Third—Therefore, where part of the owners, without making their co-owners parties, sue a 
trespasser on part of the common estate, for the recovery of the same, and for rents and 
revenues, alleging themselves to be sole owners, and obtain against such trespasser a 
judgment for such rents and revenues, during the term of his occupancy, the co-owners 
will be entitled to their proportional share of such judgment. 

Fourth—Courts will presume that the suing part-owners acted for the common benefit in such 
a proceeding. 

Fifth—Such unrepresented co-owners have an equitable title to their proportional share of 
such a judgment, which the courts will enforce. 

Sixth—In an action to enforce such equitable title, the plaintifts have a right, under articles 
302 and 303 of the Code of Practice, to enjoin the judgment debtor from paying over their 
proportional share of such judgment to the parties holding the legal title to the same, 
without any allegation whatever of the insolvency of such parties. 

Seventh—Where, in such an action, after judgment by default has been regularly entered 
against all the defendants, a motion is made, without even setting aside the detault, to 
dissolve the injunction on the face of the papers, based on grounds which, in substance, 
are exceptions to form, such motion will be stricken out on proper application. C. P. 
articles 357, 359, 360, 333 and 344; 1 Rob. 190; 4 An. 534. 

Eighth—An answer of an appellee, asking for an amendment of a judgment, by increasing 
the damages given below, must be filed three days before that fixed for the argument of 
the case. C. P. article 890, 


Steele & Garrett for Defendants and Appellees : 

First—A party has not the right to enjoin the execution of a judgment absolute and uncon- 
ditional as to the matter it professes to decide, pending a litigation as to other matters 
in controversy not decided by the judgment. Heriford vs. Babin, 14 An. 333; Henderson 
vs. Wilcox, 2 An. 502; Suc. of Dunford; 1 An. 92; Wilcox vs. Henderson, 7 Rob. 328. 

Second—A third person cannot enjoin the defendant in a former suit from paying a judgment 
of the Supreme Court, pending a suit to liquidate his demand against the original plain- 
tift claiming the proceeds of the judgment. His remedy is by intervention or third 
opposition in the original suit or direct action against the original plaintiff and seizure of 
the judgment. C. P. articles 299, 300, 301, 302, 303; 20 Ill. 310; 2 Johns. Ch. 144; 1 
Vern. 399; 3 Atk. 200; 27 Vesey, 51. 

Third—Pending the suit to liquidate a demand against the defendant involving the right to 
asum of money due to defendant in the hands of a third person, an injunction will not 
lie to prevent the payment of the money due to the defendant, except when the plaintiff 
alleges under oath that the defendant is insolvent and that he will be in danger of losing 
the money if thus paid. 15 An. 456; 7 An. 290. 

Fourth—“ A party applying for aninjunction must present an affidavit clear and unequivocal, 
establishing by this oath all the facts which would warrant the interference of the court, 
and laying a clear basis for an indictment for perjury if any of the assertions sworn to be 
untrue.” Rice vs. Walshe, 4 An. 346; 14 L. 274; 1 R. 316; 13 L. 46; 5 L. 52, 82. 

Fifth —‘‘Where a party has recourse to an injurction, he must disclose all the facts of his case 
upon which he bases his right to an injunction, or it will be presumed that those not 
disclosed would work against him.”” Sauvinet vs. City of New Orleans, 1 An, 346. 


Kennard, Howe & Prentiss on same side, for a Rehearing : 
First—The importance of the question stated. 
Second—The article 296 of the Code ot Practice does not dispense plaintiff in an injunction 
suit from allegiance to the rules of pleading. Avery vs. Onillon, 10 An. 127. 
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Third—The article 298, in paragraph 8, providing for an injunction where the ownership of 
an estate, real or personal, is in dispute, has no application in favor of plaintiff at bar. 
Fourth—The article 303 provides for an injanction where it is necessary to preserve the prop- 
erty in dispute, but not where the allegations of the petition fail to reveal any such neces- 

sity. Denson vs. Stewart, 15 An. 456. 

Fifth—The rules of equity have been adopted in Louisiana, in construing the law of injunc- 
tions, where there are no specific provisions to the contrary. Black vs. Good Intent Tow- 
boat Company, 31 An. 499. ; 

And by the general rules of equity in England as well as the United States, the plaintiff 
at bar has stated no case for an injunction. 20 Ill. 310. 

It was absolutely essential that he should have stated clearly the insolvency of the judg- 
ment creditors in Bowie vs. Weatherly. In the absence of such statement it was evident 
that the money would be as safe in the hands of the plaintiffs in that case as in the hands 
of the defendant, Weatherly. High on Injunctions, p. 293. 

Sixth—The Court has erred in holding that plaintiff was a joint owner of the judgment in 
Bowie vs. Weatherly. There is no such allegation in the petition, and therefore no proof, 
He may have had an eventual claim for a share of net proceeds of the judgment when 
collected, but not before, and an injunction would thus prevent such claim from accruing 
at all. 

Seventh—The Court has erred in holding that the default taken in the case at bar, could af- 
fect the questions raised by the motion to dissolve. The exception was not that certain 
facts were stated, but stated too vaguely. It was a peremptory exception that certain 
vital facts were not stated at all. And, besides, the default was substantially set aside 
by consent and order. 


The opinion of the Court was delivered by 

Topp, J. Thomas P. Farrar is appellant from a judgment dissolv- 
ing an injunction sued out by him under the following facts, substan- 
tially set forth in his petition : 


That he, said Farrar, and his co-plaintiff, Rawlings, were the own- 
ers in indivision with all the defendants, except Weatherly, of two- 
thirds of the Hollywood plantation, in the parish of Tensas. 


That the defendants, Matilda J. Bowie, Andrew S. Routh, and Annie 
M. Bowie, with a full knowledge of the plaintiffs’ interest in said planta- 
tion, had recovered a judgment against John R. Weatherly as a trespasser 
on said plantation, amounting, at the date of the institution of the suit, 
to $10,557, in which the share of each of the plaintiffs was $1161. That 
the plaintiffs fear that the entire amount of the judgment thus recov- 
ered, and in which they are entitled to share, will be paid over by 
Weatherly to the plaintiffs in the suit in which the judgment was ren- 
dered to their, the petitioners’, great injury and damage. 


All the parties in interest were asked to be cited, and judgment 
prayed for decreeing the plaintiffs to be entitled to the interests claimed 
by them in the judgment, and that Weatherly be enjoined from paying 
over to the plaintiffs in that judgment the amount of their respective 
interests in,the same, or in the sums which Weatherly was adjudged to 
pay under it. 
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The motion to dissolve the injunction, which was sustained, con- 
tained substantially, the following grounds : 

1. That John R. Weatherly, against whom the injunction was di- 
rected, was a third person, and this was not a case in which an injunc- 
tion could issue, under the articles of the Code of Practice, against third 
persons. 

2. That there is no allegation that either of the defendants are 
insolvent, or that plaintiff was in danger of losing the money if paid 
over to them. 

3. That the injunction worked a great hardship to Weatherly by 
preventing him from satisfying the judgment, the amount of which by 
the terms of the decree increased $2000 per annum till paid. 

The suit was dismissed as to the plaintiff A. D. Rawlings, on motion 
of H. R. Steele, and upon his showing that he had become the subrogee 
of said Rawlings, and J. P. Farrar became the sole plaintiff in the case. 

The motion to dismiss was tried and sustained, and the plaintiff, 
Farrar, condemned to pay one hundred dollars damages. From which 
judgment the present appeal was taken. 

For the purposes of this motion the allegations of the petition must 
be taken as true. 

A party is entitled to an injunction to prohibit one from doing an 
act which he contends may be injurious to him or impair a right which 
he claims. C. P. 296. 

It is evident from the allegations of the petition, that if the defend- 
ant, Weatherly, pays to his co-defendants the entire judgment in ques- 
tion, he would do an act that might prove injurious to the plaintiff and 
impair the right that he asserts in this suit. That right is the owner- 
ship of part of this judgment and the right to‘receive from the defend- 
ant in such judgment, to the extent of his interest therein, the money 
which he alleges Weatherly was about paying to other parties. 

If his allegations are true, he was entitled to a decree recognizing 
his interest in the judgment, just as he would be ertitled to have recog- 
nized a just claim asserted by him to any other species of property. 
If Weatherly paid this judgment to the plaintiffs therein, the judgment 
would be extinguished and the plaintiff's right in the judgment destroyed 
with the extinction of the judgmentitself. Plaintiff might in such event 
have recourse against the parties who had received his money, some of 
whom it is shown were non-residents of the State; but he would be 
precluded from enforcing payment from Weatherly, the judgment debtor. 
If he was the joint owner of the judgment, he had a joint right with 
the other owners to control it, to enforce payment of it, and to receive 
his share of the money paid in satisfaction of it; in short, to exercise all 
the rights that his co-proprietors in the judgment could exercise, These- 
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rights would have been impaired had the judgment been extinguished 
by payment made by the defendant to other parties, and parties who 
ignored the interests of the plaintiff therein. Consequently he had an 
undoubted right to prevent the payment of the judgment to other par- 
ties, to the extent of his share of the judgment, until he could obtain a 
recognition of his alleged interest therein by the proper decree. 

Nor was it necessary for the plaintiff to allege the insolvency of the 
parties to whom payment was about to be made. That was a matter of 
proof that he might or might not offer on the trial of the cause to 
show the just and reasonable apprehension of the injury to result from 
the acts of the parties as charged in the petition. It was sufficient to 
allege, as was done, that the act or acts would cause him damage. And 
if such general allegation of injury was insufficient, its sufficiency 
should have been questioned by the proper exception before default 
was taken on the petition. The motion to dissolve was filed after de- 
fault. And this part of the motion, now under consideration, was equiv- 
alent to an exception that the cause of action was not sufficiently set 
forth in the petition. 

Nor is there any force in the last ground urged for the dissolution 
of the injunction, namely, that the delay caused thereby would work 
hardship to Weatherly. Weatherly was not enjoined from paying the 
entire judgment, but only to the extent of plaintiff’s alleged interest in 
it. It is not easy to perceive any peculiar hardship in such restraint, 
and it could easily have been avoided by properly depositing the amount; 
but whether a hardship or not, if plaintiff was a co-proprietor in the 
judgment he had the right to prevent Weatherly from paying his part 
of it to any one else. 

For these reasons we think the injunction was improperly dissolved. 

It is, therefore, ordered, adjudged and decreed that the judgment 
be reversed and the injunction reinstated, and the case remanded to 
be proceeded with according to law; defendants to pay costs of appeal. 

Rehearing refused. 








No. 6858. 
GEORGE W. STOCKTON vs. FIREMEN’s INSURANCE COMPANY. 


A general insurance agent, with authority to solicit and receive applications for insurance, has 
no power to accept such applications and bind his principal by stating to the applicant 
that the risk attached at a certain moment. 

To convert a proposition by one party to another into a contract, it is not sufficient to show 
strong probability that it was or would have been accepted, under certain circumstances: 
acceptance, actual, final and irrevocable, must be proved. 


PPEAL from the Third District Court for the parish of Orleans, 
Monroe, J. 
87 
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Hornor & Benedict and F. W. Baker for Plaintiff and Appellant. 
Braughn, Buck & Dinkelspiel for Defendants and Appellees: 


First—Where there is no agreement between an applicant for insurance and the company he 
proposes to insure in, as to the amount of insurance, either direct or implied, there can be 
no contract between the parties. May on Insurance, 52; Civil Code, 1766, 1798; Pothier, 
Traite de Cont. d’Ass. No. 87. 

Second—An insurance coutract is only then complete, when nothing remains to be done but 
issue the policy. To constitute a valid contract of insurance, the minds of the parties 
must meet as to the premises and the risk; as to the amount insured; as to the time the 
risk shall continue, and as to the premium. 28 N. Y. 153, 1863; Bates’ Dig. 200; May on 
Insurance, 1, 3. 

Third—An agent having authority only to solicit insurance, to receive and forward applica- 
tions, without authority to issue policies, is the agent of the insured. 4 R. I. 141; Bates’ 
Dig. 39, 50, 52; 22 Barb. N. Y. 527; 53 Ill. 516; 3 Allen, 213; 9 Allen, 332. 

Fourth—A general insurance solicitor, appointed by an insurance company to solicit risks, 
subject to the approval or rejection of the company employing him, cannot waive the 
necessity of submitting his applications for insurance to the company, and thus bind the 
company whether it desires to accept the risk or not. 

Fifth—That the application for insurance given by the plaintiff to the insurance solicitor here- 
in, did not and does not constitute a contract binding upon either party, 

Sixth—As the application of the plaintiff was not accepted by the defendant before the prop- 
erty sought to be insured was destroyed, there could be no contract of insurance, and de- 
fendants are not liable. 

Seventh—That all statements made by the insurance solicitor not contained in the application, 
not warranted by his instructions, or justified by the rules and regulations of the company, 
no matter what their nature, do not and cannot bind the company. 





The opinion of the Court was delivered by 

FEnnNER, J. This is a suit upon an alleged contract of insurance, 
which plaintiff claims to have been formed with defendant by reason of 
the following facts, viz: 

Plaintiff, on March 13th, 1875, was solicited by H. D. Hill, a general 
insurance agent and solicitor, who had authority to solicit for defendant 
as well as other companies, to insure his stock in trade and machinery 
in the Firemen’s Insurance Company. Upon asking the rate of insur- 
ance, Hill sent to him the inspector of the company, who, after examina- 
tion, stated the rate would be two and a half, or three per cent. 
Plaintiff said he would not pay that rate, but would give two per cent; 
to which the inspector replied that he would report to the company and 
let him know. 

The inspector saw the president who said, “ he thought probably he 
could take it at two per cent;” and the next day, he reported to plain- 
tiff that this rate would be accepted. Thereupon, on the 17th of March, 
Hill, the original solicitor, called and prepared an application for the in- 
surance, upon the machinery in the sum of $1500, upon the stock in the 
sum of $1000, and upon three mules in the sum of $300, at a premium 
of two per cent. per annum for one year, commencing March 17th, 1875, 
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at 12 o’clock M. This application was signed by plaintiff, and delivered 
to Hill, who stated to him that the risk attached from noon of that day, 
March 17th. Hill did not present the application to the company until 
the next day at 9:45 A. M., and in the intervening night the property 
had been destroyed by fire, to the knowledge of both Hill and the com- 
pany at the moment when the application was presented. Of course it 
was rejected by the company. 

The evidence conclusively establishes that Hill had no authority to 
bind the company in any way. The limit of his authority, if such it can 
be called, was the permission granted to him by the company to solicit 
and receive applications for insurance, which were to be presented by 
him to the company, and after reference of the same to the inspector of 
the company, and proper consideration, he would be informed as to 
whether they were accepted or rejected, and, if accepted, he would be 
entitled to a certain commission on the premium. 

From this it follows that the mere statement by Hill to plaintiff, on 
receiving the latter’s application for insurance, that the risk would im- 
mediately attach, was without any binding force on the company. ‘ 

Counsel for plaintiff seeks to evade this conclusion by sheltering his 
case under the principle that an agent, clothed with authority to repre- 
sent his principal in some official capacity, is clothed with authority to 
bind him as to third persons in all matters within the scope of the ap- 
parent and usual authority generally attaching to such employment, and 
that third persons are not bound to inquire as to special limitations on 
such usual and apparent authority, which may exist in particular cases. 

’ He has referred us to several cases in which, in matters of insur- 
ance, this doctrine has been applied, under particular circumstances, to 
acts of officers, of general agents, and of local agents representing in- 
surance companies at places distant from their corporate domicils. For 
convenience in the transaction of business, such agents are frequently, 
perhaps generally, invested with powers of making binding contracts 
for their principals, and are furnished with policy blanks for that pur- 
pose, and persons dealing with them have rightful claim to suppcse that 
they have the necessary powers usually accorded. He refers us, how- 
ever, to no case where the principle has been extended to mere local 
solicitors of resident companies. Such solicitors are not ordinarily vested 
with authority to consummate contracts, and, considering the dangers 
of such delegation and the absence of all necessity therefor, there seems 
to be no good reason why they should be, or why any person should sup- 
pose them to be, clothed with such power. We are constrained to con- 
clude that. the power of Hill to bind the defendant must be limited to the 
terms of his mandate, and that, if plaintiff has been deceived by placing 
imprudent trust in him, he must bear the consequences. 
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It only remains to consider whether the acts of the company, through 
its president, with reference to this insurance were sufficient to create a 
complete and binding contract. 

It is well established that a company may be bound bya parol agree- 
ment to insure, as effectually as by a policy in due form, and when such 
preliminary parol agreement is complete, its validity is not affected by 
delays in the issuance of the policy or in the payment of the premium 
resulting from mutual understandings between the parties, 

May on Insurance, Sec. 128, 2314, 15, 16. 

Id. Section 43, p. 41. 

Wood on Fire Insurance, Section 4, p. 10. 

Franklin Fire Insurance Co. vs. Colt, 20 Wal. 371. 

Evans vs. Home Insurance Co., 4 Otto, 621. 


But it is none the less of essential necessity that the contract should 
be complete. 

“The consent of the contracting parties in all things which consti- 
tute the substance of the contract, is of the essence of the contract of 
insurance as of all other contracts.” 

Pothier Cont. d’Ass. No. 87. 


“To constitute a valid contract of insurance, the minds of the parties 
must meet as tou the premises and the risk; as to the amount insured; 
as to the time the risk shall continue; and as to the premium.” 

Baptist Church vs. Brooklyn Co., 28 N. Y. 153. 

May on Insurance, pp. 41, 42, 52. 


The evidence in this case discloses no knowledge of, or consent’ to, 
any of the terms of the proposed contract by the president of the com- 
pany, except as to the premises on which the things to be insured were, 
and as to the rate of premium. As to the risk or things to be insured, 
the application includes two mules which, it is not pretended, were even 
mentioned to him, and there is, therefore, no room to assert that he ever 
assented to the application as made. Although plaintiff does not claim 
the value of these mules, yet his application must be treated as a whole 
and it is clear that the president was not bound to accept the risk on 
mules which had never been mentioned to him, nor could he have re- 
jected that part of the application and accepted the rest without the 
further consent of plaintiff. ° 

There is an equal absence of proof that he was informed of the time 
for which the insurance was desired; and it is admitted that the amount 
of insurance was only fixed at the moment of making the application. 

It seems too clear for argument that there was here no aggregatio 


mentium upon essential elements of the contract. 
“A proposition does not become a contract until accepted by the 
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party to whom it is made, and then precisely as made, unless the party 
proposing agree to a variation.” 

McDonough vs. Winchester, 1 La. 190. 

To convert a proposition into a contract, it is not sufficient to show 
strong probability that it would have been accepted: acceptance, actual, 
final and irrevocable must be proved. 

For these reasons, itis ordered, adjudged and decreed that the judg- 
ment appealed from be affirmed at appellant’s costs. 





No. 8213. 


Succession oF RoBERT ANDERSON. RvLE oF C. M. PILcHER, PRESIDENT OF 
Boarp oF Scnoot Drrectors, vs. R. K. ANDERSON, ADMINISTRATOR. 


Interest cannot be collected on a judgment for money, which, by its terms, is silent as to in- 
terest. 
A judgment is not a debt within the meaning of Article 1938, C. C. 


| a from the Parish Court, parish of East Carroll. DuBose, 
J. R 


F. F. Montgomery for Plaintiff and Appellee: 


All debts bear interest at five per cent from maturity, whether expressed or not. R.C. C. 
1938; 15 An. 465. 

A judgment isa debt, and one of the highest character, and hence should bear interest, 
whether it is expressed in the judgment or not. 

Inasmuch as creditors of successions can only obtain payment after certain delays, interest 
should be allowed on their claims from the death of the debtor, or from the maturity of the 
debt. C. P.959. A judgment creditor forms no exception to this rule. 


e 
J. M. Kennedy for Defendant and Appellant: 


No interest can be recovered on a judgment which carries none on its face; judgments do not 
bear interest as a legal right. Succession of Regan, 12 An. 116; em, 112; 7 N.S. 14; 2 L. 
512; 3 L. 487. 

That the word “ debts,’’ as used in Art. 1938 of the R. C. C., does not refer to, nor embrace 
judgments, because : 

First—A judgment neither creates, adds to, nor detracts from a debt. It only declares its 
existence, that is, the existence of an already subsisting debt, fixes its amount, and pro- 
vides the means of enforcing its collection. 29 An. 841, Hill & Co. vs. Bourcier et al.; and 
authorities collated in 1 H. D. 726, No. 8, and in L. D. 335, No. 13. 

Second—The language of the article is inconsistent with any other interpretation. 

‘Third—That Arts. 1936, 1938 and 2924 C. C. must be construed together, being laws in pari 
materia; that by these articles there are only two kinds of interest, ‘‘ conventional and 
legal;”” that “legal” interest is again legal interest proper, or judicial interest; that the 
interest claimed, if allowable at all, is judicial interest; that judicial interest is ‘that 
which is allowed on all sums which is the object of a judicial demand; and that a judg- 
ment is not the object of a judicial demand, and, therefore, cannot bear judicial interest; 
and, 
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Fourth—Because, to allow interest on a judgment which bears none on its face, would be vio- 
lative of Art. 157 C. P., a prohibitory law. 

That the probate court was without jurisdiction to render a judgment for interest on a judg- 
ment which carried none on its face. Con. 1868, Art. 87. 

That a sheriff in the execution of a writ must confine himself to the express letter of that 
writ. 

That a judgment rendered without a contestatijo litis, either express or tacit, is a nullity. 21 An. 
461, Brown vs. Brown; tdem. 665; 7 N. S. 287; 18 An. 187; 19 An. 373. 





The opinion of the Court was delivered by 

FENNER, J. The only serious question involved in this case is one 
of law, viz: Whether interest can be collected on a judgment for money, 
which, by its terms, is silent as to interest. 

At common law, judgments did not draw interest. 

In some States, statutes have been passed providing that interest 
should run and be collectible on all judgments for money. 

In an action ona judgment rendered by acourt of a sister State it is 
held that interest thereon cannot be recovered in absence of proof of 
the existence of such statute. 

Thompson vs. Monrow, 2 Cal. 99. 

The saine rule has been applied to judgments rendered by courts of 
the United States. 

Saunders vs. Taylor, 7 N.S. 14. 

This doctrine has been repeatedly applied to judgments rendered 
by courts of this State. 

Saul vs. Creditors, 7 N. S. 487. 

D’Aquin vs. Cordon, 8 N.S. 608; 2 La. 512; 3 La. 487; 4 An. 6; 12 
An. 112, 116. 

It is contended, however, that the present article 1938 of the Civil 
Code is equivalent, in effect, to a statute providing that judgments for 
money shall draw interest irrespective of theirterms, That article pro- 
vides that “all debts shall bear interest, at the rate of five per cent per 
annum, from the time they become due, unless otherwise stipulated.” 

The equivalency contended for cannot be conceded. 

A judgment is not a debt within the meaning of that article. “A 
judgment neither creates, adds to, nor detracts froma debt. It only 
declares its existence, fixes its amount, and secures to the creditoz the 
means of enforcing its payment.” 

18 La. 414; 9 R. 119; 10 Rob. 412, 155; Hill vs. Bourcier, 29 An. 841. 

A judgment has been defined to be “ the decision or sentence of the 
law, pronounced by a court of competent jurisdiction upon the matter 
contained in the record.” 

Jac. Law Dic., 3 Bla. Com. 395, Tidd’s pr. 930. 

“The judgment is yea or nay for one party and against the other.” 

9 Iowa, 114. 
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It is a fiat of a court settling the rights of the parties, and however 
unjust, erroneous, or illegal the settlement may be, the parties can only 
claim under it that which, by its terms, the judgment awards. 

Article 1938 C. C. is a rule of law which, iike ail other laws, should 
be observed and enforced by judges in their judgments. But if they 
neglect or refuse to enforce it, they simply commit error, which can be 
corrected only in some of the modes pointed out by law. Error in the 
judgment cannot be remedied by enlarging or restricting the execution 
thereof. 

That, in the view of the law-maker, the article is merely intended as 
a law to be followed by judges in rendering their judgments, is manifest 
from the fact that it has been embodied in the Code of Practice, under 
the rubric “ of judgments and costs,” Art. 554, which declares that ‘ in- 
terest at the rate of five per cent shall be allowed on all debts from the 
time they become due, unless otherwise stipulated.” This follows Art. 
553, which declares that “interest shall not be allowed by the judgment, 
unless the same have been expressly claimed.” 

From these two articles it clearly appears that the question of in- 
terest vel non is, in all cases, submitted to the judge and is passed on 
and concluded by his judgment, like all other matters, The reasoning 
of the court in the case of Saul vs. his Creditors (7 N.S. 437) is, therefore, 
entirely applicable. We quote: “ The judgment is silent about interest, 
and we are ignorant of any law which makes the interest followasa 
consequence of giving judgment fur a debt which would bearit. * * 
Had the judgment in express terms rejected interest, there would have 
been no room for argument that it furnished to the parties opposing 
the claim the plea of res judicata against a second demand. We think 
there is equally a rejection of the claim, when both principal and inter- 
est are demanded, and the former alone is given by the decree.” That 
learned court, in a lcng and philosophic opinion, enforces the above 
views by unanswerable arguments and authorities. They are applicable 
to, and conclusive of, the present case, which is not, in our opinion, 
affected by statute referred to. 

An analogous ruling, equally conclusive, was made in construing 
article 522 of the Code of Practice, relative to the verdicts of juries; 
and it was there held that where the verdict of the jury was for a 
specific sum, without mentioning interest, the court, in rendering judg- 
ment, could not give interest. 

Cochrane vs. Murphy, 4 An. 6. 

The question has arisen, in but one case, since the Act of 1852 (now 
C. C. 1938) was adopted, and there, on state of case indistinguishable 
from the present, interest on judgment was disallowed. 

Succession of Regan, 12 An. 116. 
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It is only because the effect of this new statutory provision was not 
discussed in that decision, that we have felt called on to give our reasons 
at length. 

If the plaintiff in ruleis holder of a judgment which unjustly denies 
to, and withholds from, him, his legal right, it is a misfortune which 
might have been repaired before that judgment became final, but which 
is now past remedy. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be amended so as to strike out the interest allowed upon 
the principal of the judgment referred to and described therein, and 
that, as thus amended it be affirmed, appellee paying cost of this appeal. 
Rehearing refused. 





No. 8180. 


Ww. B. Guasscock ET AL. vs. CHARLES G. CLARK. 


The title to one-half of the Community property is vested in the heirs of the deceased wife 
at the moment of her death, and it is not necessary for them, when they claim it, to 
allege that the Community is liquidated and solvent. Decisions in 25 An. 379, and 26 An. 
639, overruled. Decision in 32 An. 848, affirmed. 


PPEAL from the Ninth Judicial District Court, parish of Concordia. 
Hough, J, 





J. S. Boatner for Plaintiffs and Appellants. 
Wade R. Young for Defendant and Appellee : 


Where the plaintiffs claimed three-tenths of a certain tract of land and plantation as heirs of 
their deceased mother, who had an undivided community of interest in said plantation 
now in possession of defendant; , 
Held—That plaintiffs’ petition discloses no cause of action, inasmuch as it is not alleged that 
the community between the plaintiffs’ father and mother owed no debts, nor that any- 
thing remained after paying the debts thereof. 





The opinion of the Court was delivered by 

BermupeEz, C.J. The plaintiffs, as heirs of their mother, sue to be 
decreed the owners of an undivided interest of certain real estate ac- 
quired during the community between her and her husband, and which 
the latter assumed of his own authority to sell, as a unit, after her 
death. : 

The defendant filed a peremptory exception of no cause of action, 
which was sustained, and the suit was consequently dismissed. 

The District Judge assigned no reasons in support of his decree, 
other than that the law was “in favor of sustaining said exception.” 
From this judgment the plaintiffs have appealed. Counsel for de- 
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fendant have not favored us with their views on the merits of the de- 
fense they set up. 

We are left to infer, from the brief filed on behalf of the plaintiffs, 
that the judge of the lower court considered that the plaintiffs could 
have no right of action unless upon allegation of the liquidation and 
solvency of the community, as was announced in 25 An. 379, and 26 An. 
639. 

The exception was not well founded, and the judgment sustaining 
it is erroneous. 

At the death of plaintiffs’ mother, the effects which composed the 
partnership of gains were divided into two equal portions between them, 
in their mother’s right, and their father in his own; R. C. C. 2406; Do- 
mat, v. 2, p. 32, No. 2470; and the rights so acquired vested so effectu- 
ally in the plaintiffs, that the surviving partner could not legally alienate 
or encumber the property so as to affect them. 23 An. 638;15 An. 113. 

The heirs being considered seized of the succession from the mo- 
ment of its being opened, the right of possession which the deceased 
would have had, if the community had been dissolved by judgment, 
vested and continued in the person of the heirs, and each heir became 
an undivided proprietor of the effects of their mother’s succession, for 
the part or portion coming to him, which formed among them a com- 
munity of property, as long as it remained undivided; R. C. C. 936, 1214; 
so much so, that a judicial mortgage can be acquired by registry, against 
an heir, affecting all the mortgageable property thus acquired and 
owned by him. 21 An. 253; 27 An. 504; 31 An. 748; Brennan vs. Ber- 
nard, 7 L. 222; see, also, 7 N. S. 94; 9 L. 284; 12 R. 266; 1 R, 149, 378; 10 
R. 18; 3 An. 562. 

This doctrine was fully sustained in Bennett vs. Fuller, 29 An. 663, 
in which it was held, that, after the dissolution of the community, the 
husband, as its former head, has no power to sell, and can convey title to 
no greater part of the community property than his undivided half in- 
terest in it. See 31 An. 493. 

In Tugwell vs. Tugwell, decided by the present Court, 32 An. 849, 
we distinctly held, that the interest of the deceased spouse attaches at 
the moment of the dissolution of the community to the property of the 
same, subject to the payment of the community debts, and that for the 
enforcement of the rights so acquired by the heirs it is not necessary 
that they should have been recognized or the community liquidated 
previously. 

By instituting the suit, in the right of their mother, the plaintiffs 
have accepted her succession and, consequently, the community which 
existed between her and their father. 

In the Tugwell case, the principle announced in Gennan vs. Gay, 9 
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L. 582, which is decisive of the question here presented, was distinctly af- 
firmed, the Court making a copious extract from the opinion delivered 
at the time. 

See, also, 5 An. 581, 582; 6 An. 295; 16 An. 49; 18 An. 409; 19 An. 
428; 7 R. 183; 5 KR. 9; 2 L. 300; 12 R. 258. i 

We also there held, that an heir can sue for his share in a succes- 
sion without being constrained to make his co-heirs parties. 5 L. 430; 
40.8. 472; 3 L. 134; 32 An. 949. 

The rulings on the points now before us, as found in 25 An. 379, 26 
An. 639, 27 An. 634, may well now be treated as no longer authority. 

We have otherwise considered the petition, and do not find that it 
is deficient. We think that it discloses a right of action as to the mat- 
ters now before us. 

It is, therefore, adjudged and decreed that the judgment of the 
District Court be reversed; that the exception of the defendant be over- 
ruled, and that he do answer tothe merits. It is further ordered that 
this case be remanded to the lower court for further proceedings ac- 
cording to law. 


On APPLICATION FOR REHEARING. 


Pocut, J. In defendant’s brief in support of his application for 
rehearing, we find the following language : 

“As it appears from the opinion rendered in this cause that your 
Honors have not read the brief filed for the defendant, and that the 
oral argument of defendant’s counsel kas escaped your recollection, we 
trust that you will pardon us for troubling you with a petition for a re- 
hearing.” 

1st. That we did not, and could not, read his brief, is easily ex- 
plained by the fact that he had filed no brief in time for our considera- 
tion in disposing of the cause. The following facts appear from the 
records of the Court : 

The case was submitted on the 19th of February, with leave to de- 
fendant to file his brief by the 23d of that month. After the expiration 
of that delay, no brief having as yet been filed by defendant, the tran- 
script was handed in by the clerk for action by the Court. The case 
was decided on the 7th of March, and defendant’s brief was handed to 
the clerk on the 24th only, fully six days after the filing of his brief for 
rehearing now under consideration. 

2d. ‘I'he oral argument of his counsel, which had been listened to 
with earnest attention and interest, had not escaped our recollection, 
but fell short of the intended effect, which was to induce us to review 
two decisions which had been considered as erroneous by our immediate 
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predecessors (in 29 An. 663), whose conclusions had been reaffirmed by 
ourselves in Tugwell vs. Tugwell, 32 An. 849; and which decisions we 
then considered, and now declare, to be formally and finally overruled. 
We refer to the cases of Phelan vs. Ax, 25 An. 379, and Daniel vs. Ivy, 
26 An. 639. 

In view of the confident earnestness with which defendant urges 
a reversal of our decree, and of the fact that his brief on the merits of 
the case reached us only a few days ago, we have given our serious and 
patient attention to his reasoning in both briefs, and have carefully ex- 
amined all the authorities on which he relies; but considering that the 
correct principles on this important question of our jurisprudence are 
announced in the early decisions of this Court, as interpreted in the two 
cases of 29 An. 663, and 32 An. 849, we are constrained to adhere to our 
previous rulings, and to conclude that a rehearing should be denied. 








No. 6321. 
JOHN KLEIN & Co. vs. Gro. B. Jonnson, AUDITOR. 


Act No. 19 of the Legislature of 1876, appropriating the sum of $7850 for the payment of the 
expenses of a joint committee of the Senate and House of Representatives appointed in 
1875 for the purpose of examining the books and accounts of the State Auditor and Treas- 
urer, is violative of the Third Constitutional Amendment of 1874, which provided that 
the revenue of each year should be devoted to the expenses of the same year. 


PPEAL from the Superior District Court for the parish of Orleans. 
Lynch, J. 


John Ray for the Relators and Appellants. 


Hiram R. Steele, Attorney General, and Chs. S. Rice for Defendant 
and Appellees. 


The opinion of the Court was delivered by 

Pocué, J. Thisisa proceeding by mandamus to compel the Auditor 
to issue in favor of plaintiffs, out of the appropriation for the year 
1876, warrants in payment of vouchers issued in favor of members and 
employees of a joint committee of the Senate and House of Representa- 
tives, appointed during the session of 1875, for the purpose of examining 
the books and accounts of the State Auditor and Treasurer. 

Among other defenses, the Auditor urges that the Act of the Legis- 
lature of March, 1876, appropriating $7850, for the payment of the ex- 
penses of said joint committee, which was appointed and completed its 
labors during the year 1875, is violative of the third constitutional 
amendment of 1874, which provided that the revenue of each year, de- 
rived from taxation of all kinds, should be devoted solely to the ex- 
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penses of the said year for which it shall be raised, and that the 
Legislature was, therefore, powerless to appropriate any portion of the 
revenue of the year 1876, for the purpose of meeting the payment of 
the expenses of a joint committee of both houses, appointed for and 
operating during the year 1875. 

The lower court maintained this defense, and dismissed plaintiffs’ 
action, and we see no errorin that judgment. The record shows that the 
committee was appointed and organized during the regular session of 
1875, and that it submitted a full and exhaustive report on the 19th of 
April of that year, at the extra session of the Legislature. 

An attempt was made by plaintiffs to show that the committee did 
not complete its labors before the year 1876, but this attempt was not 
successful, or at least the evidence fails to show that the committee 
performed any labors after its report of April 19th, 1875, which resulted 
in the impeachment of the Auditor. 

We are satisfied from the evidence that all the labors performed by 
the joint committee were done and completed during the year 1875, and 
that the payment of its expenses could not be provided for out of the 
funds appropriated or raised for the year 1876, and that the lower court 
properly refused the mandamus asked by plaintiffs, and by the inter- 
venor H. Beir. 

It is, therefore, ordered, adjuded and decreed that the judgment 
appealed from be affirmed at the costs of plaintiffs in so far as the main 
action is concerned, and at the costs of H. Beir, intervenor, in so far as 
his intervention is concerned. 


No. 8112. 
J. P. MaritcHe vs. Boarp oF LIQUIDATION. 


The very object of an application for a rehearing is to have this Court reconsider whether or 
not there is error in the Decision rendered on the record such as it is. When there is no 
such error, the rehearing must be refused. If the record is defective, it is not after judg- 
ment rendered in this Court, that it can be corrected. Bacas vs. Smith, 33 An. 142, 
affirmed. 


PPEAL from the Civil District Court for the parish of Orleans. 
Monroe, J. 


W. S. Benedict for Plaintiff and Appellant. 

The opinion of the Court was delivered by 

BeERMupDEZ, C.J. We are asked by plaintiff to affirm the judgment 
rendered in his favor, and which he brings up for review, declaring 
certain State warrants issued prior to January lst, 1874, amounting to 











NEW ORLEANS, MAY, 1881. 589 


Abney & Co. vs. Walmsley. 








$2,746 98, to be fundable under Act No. 73 of 1874, and that bonds issue 
therefor. 

That judgment was rendered by default. 

The record does not disclose that a citation was issued and served. 

The State authorities have not joined issue in the lower court, and 
have entered no appearance in this Court. 

It is, therefore, ordered and decreed that the judgment of the lower 
court be reversed, and that the case be remanded for further proceed- 
ings at plaintiff’s costs. 





On APPLICATION FOR REHEARING. 


Levy, J. The plaintiff, appellee, applies for a rehearing, and with 
his application files a copy of the citation and return thereon, accom- 
panied with a certificate of the clerk of the lower court, to the effect, 
that these documents had been inadvertently omitted from the tran- 
script, under a misapprehension of the rules of this Court. It is too 
late to supply the omission after the case has been decided by us. By 
our decree the cause has been remanded to the lower court for further 
proceedings where the appellee may have an opportunity to bring the 
case properly before that tribunal. We are called upon in the very 
nature of an application for rehearing to decide whether or not there is 
any error in our decision rendered on the record, which was before us. 
Bacas vs. Smith, 33 An. 142. There was no errorin our opinion and 
decree, and the rehearing is therefore refused. 


No. 8147. 


Apsney & Co. vs. Wm. E. Watmsiey. Wm. Botanp, THIRD OPPONENT. 


The owner of concurrent mortgage notes, who has assigned some of them for value, has no 
right to compete with his transferree in the proceeds of the mortgaged property, if they 
are not sufficient to satisfy the claims of both. This is well established in our juris- 
prudence. 

The fact that, in endorsing and transferring the notes, he stipulated he was not liable for the 
same, makes no exception to the rule. 

The principle is equally binding upon him, if he made a gratuitous donation of the notes to a 
person, who afterwards assigned them for value. 


4 PPEAL from the Tenth Judicial District Court, parish of Red River. 
Logan, J. 





J. F. Pierson, M. S. Jones and Alexander & Blanchard for Plaintiffs 
and Appellants: 


First—A contract, or agreement, cannot be enforced by a third opposition. An agreement to 
divide the proceeds of a sale will not support a third opposition, which can exist only upon 
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the issues designated in C. P. 396. 3 La. 495; 1 R. 41; 8 R. 14; 12 An. 341; 3 An. 454; 29 An. 
274; 23 An. 245; 22 An. 135; 27 An. 560; 2 An. 684; 5 An. 756; 10 An. 238; 26 An. 260; 21 An. 
263, 500. 

Second—The transferrer of one of a series of mortgage notes, seoured by the same mortgage, 
cannot be permitted to come in competition with his assignee in the enforcement of the 
note so transterred, nor to pro rate the proceeds of the sale with said assignee, when the 
mortgaged property is insufficient to pay both. 2 R. 243; 30 An. 618. 

Third—A vendor always guarantees the genuineness of the paper he sells, or that anything 
else he offers is really what he pretends it to be; and his liability in this respect, if it can 
in any case be excluded, can be so only when expressed in the most positive manner. 10 
R. 404; 29 An. 129; C. C. 2646. 


L. B. Watkins for Third Opponent and Appellee. 





The opinion of the Court was delivered by 

Pocuf, J. The main question involved in this case,.is whether a 
mortgagee, who transfers part of the mortgage debt to another, with the 
express reservation that he shall not be held liable for the payment of 
the note transferred, can compete with his transferee or the assignee of 
the latter, for the proceeds of the mortgaged property, where the amount 
is not sufficient to satisfy both; and the present litigation is predicated 
upon the following facts, as shown by the record : 

In July, 1870, J. W. Wray and Wm. Boland, joint owners of a plan- 
tation on Red River, sold the same to Walmsley for $7500, represented 
by his three promissory notes of $2500 each, maturing respectively in - 
November, 1870, 1871 and 1872, and payable to the order of J. W. Wray 
or Wm. Boland, the vendors. . 

The note maturing in 1872, was subsequently transferred, without 
endorsement, by Boland to his daughter, Mrs. E. A. Carroll, who sub- 
sequently transferred it to plaintiffs; at which time it was endorsed by 
Boland, under the reservation mentioned above. 

In due course of business it became the property of Lisso & Scheen, 
who afterwards made an assignment under the insolvent laws of the 
State to C. Chaffe, Jr., their syndic, the actual plaintiff in this case. 

Walmsley having sold the plantation to V. A. Stewart and P. A, 
Hunter, Abney & Co. obtained by the hypothecary action judgment 
against the latter as third possessors, for the purpose of enforcing their 
mortgage, and in execution of that judgment the plantation was seized 
by the sheriff and sold for $2600 cash. 

Pending the seizure, Wm. Boland, holder of the other two Walmsley 
notes, of $2500 each, filed a third opposition, in which he prayed 
for and obtained an order directing the sheriff to hold the proceeds of 
the sale subject to the final judgment in the case, and prayed for a pro 
rata distribution of the proceeds of the sale of the mortgaged property 
between himself and the plaintiffs. 
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Ina supplemental petition he sets up a verbal contract between 
plaintiffs and the administrator of Walmsley’s succession, in which it 
was agreed that at the sale of the mortgaged property, Boland, the 
third opponent, would participate pro rata with plaintiffs in the pro- 
ceeds of the sale. 

The judgment of the lower court recognized the right of third op- 
ponent to participate pro rata with plaintiffs in the proceeds of the sale, 
and condemned the syndic and the sheriff in solido to pay to him his 
share of the funds realized by the sale, after deducting necessary 
costs. 

In our opinion, this judgment is erroneous, and should be avoided. 
It is well established under our jurisprudence, that a mortgagee who 
transfers part of the mortgage debt to another, cannot compete with 
his transferee for the proceeds of the mortgaged property, where the 
amount is not sufficient to satisfy both. This principle is not only es- 
tablished by sound jurisprudence, but derives its sanction from reason 
and equity, which both repel the idea that a vendor of a claim, after re- 
ceiving the price of it from his assignee, should be allowed by his own 
act to defeat the latter in his right of recovery. 

Salzman vs. His Creditors, 2 R. 243. 

Barkdull vs. Herwig and Smith, 30 An. 618. 

Reine vs. Sack, 31 An. 859. 

In this case, after deducting costs, the balance of the proceeds of 
the sale is $2400; and plaintiffs’ note with interests, after deducting 
credits, amounts to $2200, and hence, under the decree of the lower 
court, the amount realized by plaintiffs as assignees, under their execu- 
tion, would dwindle down to a trifling sum; and by excluding third op- 
ponent from any participation in the proceeds of the sale, their claim 
would be satisfied. 

But third opponent urges that he is not affected by the rule quoted 
above, for three reasons: 

1st. Because in his endorsement of the note, so as to vest owner- 
.ship in Abney & Co., he expressly stipulated that he would not be held 
liable for the payment of the note. 

Such a stipulation could and did have the effect of releasing hinmr 
of any personal responsibility as endorser but no more. It could not 
and did not release him from his obligation as warrantor, C. C. 2646, and 
of itself it cannot place him beyond the reach of the rule applying to him 
as mortgagee selling to another a part of the mortgage debt. 

2d. He urges that having made a donation of the note to his 
daughter, Mrs. Carroll, and having received no consideration from 
Abney & Co. for his endorsement, he occupies an exceptional position 
as transferrer. 
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The record is silent as to the consideration of the transfer to his 
daughter. But even if it were proved, as alleged, that it was a dona- 
tion, his position would be equally untenable. The fact that the daugh- 
ter in her transfer obtained valuable consideration from Abney & Co. is 
sufficient to shield the latter as assignees, as against Boland the origi- 
nal mortgagee. He could not be tolerated in donating such a claim to 
his daughter, to ensnare innocent third persons to give her credit on 
the strength of the claim thus transferred, and then attempt to defeat 
such assignees, holding under his title, in their right of recovery. 

3d. He finally relies upon a special contract under which Abney & 
Co. agreed with the administrator of the Walmsley succession to his 
participating pro rata with them in the proceeds of the sale. 

Plaintiffs objected to the introduction of any testimony in support 
of this alleged contract, on the grounds that a third opposition is al- 
lowed under our laws only when the third opponent claims to be the 
owner of the thing seized, or when he sets up a privilege on the pro- 
ceeds of the thing seized and sold. 

In this case third opponent did set up a privilege on the thing sold, 
and the proof of the alleged contract, being intended to show that his 
privilege was concurrent with that of plaintiffs, the evidence was prop- 
erly admitted. T.C. Walmsley, the administrator, is the only witness 
who testifies to the existence of the alleged contract, and his statement 
is flatly contradicted by two other and disinterested witnesses, and is 
also rebutted by circumstances and transactions shown by the record. 

A careful examination of the evidence on that point, satisfies us 
beyond a doubt that no such contract was ever entered into. 

Our conclusion is, therefore, that third opponent has utterly failed 
to show any facts, agreement, or circumstances which should screen 
him from the operation of the rule which we have quoted above. 

It is, therefore, ordered, adjudged and decreed that the: judgment 
of the lower court be annulled, avoided and reversed, and adjudicating 
as the lower court should have done, we order, adjudge and decree that 
the proceeds of the property seized and sold in this case be applied by 
preference over all other creditors to the payment in capital and inter- 
est of the note transferred to Abney & Co., and now held by C. Chaffe, 
_ Jr., syndic of Lisso & Scheen, and that the balance, if any, of such pro- 
ceeds be applied to the payment of third opponent’s claim; and it is fur- 
ther ordered. that all costs incurred by his third opposition, and the 
costs of this appeal be paid by third opponent. 

Levy, J., recuses himself in this case. 
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No. 8186. 


SUCCESSION OF JOHN FRAZIER. 


A testamentary executor, who is also a universal legatee, although he has been recognized by 
the Probate Court in the two capacities and ordered to be put in possession, can be com- 
pelled to give security under Article 1670, C. C., if he has continued to act as executor. 

After the order to give bond has been rendered by the Court, the executor cannot, to prevent 
its execution, raise any issue as to the merit of the creditor's claim. 

The giving of bond does not admit the creditor’s claim, which may be afterwards contested 
in other proceedings. 


PPEAL from the Twelfth Judicial District Court, parish of Grant. 
Barbin, J. 


R. J. Bowman for Plaintiffs and Appellees: ° 


In a rule to compel a testamentary executor to give bond and security, under Art. of R.C., 
the executor cannot contest the order of the probate judge, that he shall give security 
within thirty days from service. 

Such an order is within the exclusive discretion of the probate judge is a mere conservatory 
proceeding, not subject to revision by appeal. 

To permit the executor to refuse to obey, under the pretext of litigation, would be to defeat 
the very purpose of the law, as there would be no difference in the delay and expense 
between sucha proceeding and in an action to recover judgment, and this delay would 
often consume years, and leave the succession unrepresented, or the executor free to waste 
its effects without security. 


Jack & Buckner for Defendant and Appellant. 


The opinion of the Court was delivered by 

BerMupEz, C.J. John Frazier died in 1878, leaving a will by which 
he instituted his wife his universal legatee and appointed her the ex- 
ecutrix thereof. 

Shortly after, she was recognized by the court in both capacities, 
and was ordered to be put in possession. 

Two years afterwards, parties claiming to be the heirs of John 
Waddill and, as such, to be creditors of the estate of John Frazier, who 
had served as surety on the bond of the administrator of their father’s 
estate for upwards of twelve thousand dollars, presented a petition, 
sworn to, averring their claim and asking that the executrix be ordered 
to give bond under the provisions of 3710 R. S., which now form Art. R. 
C. C. 1670. 

The court made an order directing the executrix to furnish a bond 
within thirty days, in favor of the petitioners, in a sum exceeding by 
one-fourth the sum of $12,980 63, or by one-fourth the amount of the 
inventory of the succession of John Frazier. 

Mrs. Frazier, as surviving widow and as executrix, came into court 
and filed an answer, setting up seven grounds of defense, which it is un- 

38 
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necessary to enumerate, but which assail the pretensions of the plaintiffs 
as creditors. 

From a judgment sustaining the order to give bond, the executrix 
has appealed. 

The portions of Articie 1670, which applies to this case, read as fol- 
lows: 

“ Any person having a claim for money against the succession, or 
claiming the ownership of specific property in possession thereof, 
whether such claim be liquidated or not, can compel the testamentary 
executor to give security foran amount exceeding by one-fourth the 
amount of money, or the appraised value of the property claimed. 

“Tt shall be the duty of the judge, without further proceeding or 
delay, to issue his order commanding the testamentary executor to give 
the required security,” etc. 

As a rule, testamentary executors are dispensed from giving se- 
curity, but to that rule, the law has made exceptions, within which the 
present case comes, 

The record does not show that Mrs. Frazier has liquidated the es- 
tate of her husband, and has been legally put in possession of it as his 
universal legatee. The very appearance which she has entered in this 
case is in her capacity of executriz. 

In order to vest the property of a succession in a universal legatee, 
who is at the same time testamentary executor, there must be some 
deliberate act on his part showing a purpose to take possession as such. 
Labatut vs. Prewett, 1 Woods, 144. 

The action for a separation of patrimony can only be maintained 
where the heir has accepted-unconditionally. 29 An. 445. 

Until then the possession of the executor is for account of all con- 
cerned, whoever they be. 

The objections made by the petitioners to the trial of the issues 
sought to be made by the executrix, were properly urged. 

The law distinctly says that “ no proceeding,” under the provisions 
quoted, “shall decide in any manner the merit of the claim set up 
against the succession.” 

We consider that it was the right of the petitioners, although their 
claim was not liquidated, to provoke and obtain the order to give bond, 
which was issued, and that the executrix should have complied with it, 
without prejudice to any of her rights to contest in a proper action, the 
pretensions set up by the plaintiffs, either against the succession or 
against herself as universal legatee. 27 An. 347. 

We find no error in the judgment appealed from. It is affirmed 
with costs. 

Mr. Justice Levy recuses himself, having been of counsel. 
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No. 8228. 
Henry M. Isaacson vs. Puittiep H. MENTZ ET AL. 


The earnings of a married woman in keeping a boarding-house, during the existence of the 
Community of acquets and gains, fall into and belong to the said Community. Therefore, 
a transfer of property made by her husband to her, in payment of her claim against him 
for the restitution of such earnings, is null and void. . 

The special mortgage furnished by the natural tutrix in favor of her minor children, does not 
destroy, but merely restricts the previous legal mortgage. 


PPEAL from the Fifth Judicial District Court, parish of East Baton 
Rouge. McVea, J. 


Henry Avery and S. M. Robertson for Plaintiff and Appellant : 


An act of sale without a price must be considered as.an act of donation, when made with the 
formalities required for donations. 13 La. 387; 5 M. 694; 10 La. 90; 2 An. 766; 5 An. 433; 14 
An. 710; 15 An. 666. 

The earnings of the wife's needle, or any other work or labor, belong to the community. 30 
An. 171. 

If a disposition is susceptible of two interpretations, the one making it lawful and valid, the 
other making it unlawful and void, the courts must adopt that interpretation which 
makes it lawful and valid. 29 An. 234. 

Parties are at liberty to convey their property as they please, and only their then existing 
creditors, who are injured thereby, can complain. 27 An. 255; 31 An. 799. 

Among creditors the mortgage, whether conventional, legal or judicial, has force only from 
the time of recording, and as recorded. C. C. 3297; 2 An. 917; 7 An. 533; 23 An. 104, 132, 
533. 

When esparate books for conventional and judicial mortgages were kept, the conventional 
mortgage should have been recorded in the book for conventional mortgages, so that its 
registry in the book of judicial mortgages alone gave no notice to third parties. 2 An. 
438, 231, 800; 5 An. 154; 6 An. 162. 

The registry of a mortgage specifying no amount, and containing no description of the prop- 
erty mortgaged, gives no notice to third parties. C. C. 3273-75-77; 5 An. 123; 2 An. 917; 23 
An. 132; 27 An. 299; 29 An. 315. 

If the administrator or the recorder failed to secure the mortgage by proper registy, they 
may be held responsible for the neglect, but this neglect cannot deprive third parties of 
rights acquired in consequence of such neglect. 28 An. 810. 

When the family meeting advised an adjudication, and the judgment approved the advice, 
there resulted therefrom a sale; from the sale a debt; and from this debt a conventional 
mortgage. 21 An. 644; 5 An. 598; 12 An. 78; 26 An. 144; C. C. 3317 (new). 

The tacit mortgage was only a security for the faithful administration of the tutrix; C. C. 
$282; 10 An. 429; so that when the minors, after emancipation, neither alleged nor in- 
timated there had not been a faithful administration, and the evidence shows a faithful 
administration, and that there remained property of the succession largely in excess of 
their claims, they were without right to proceed against the individual property of the 
tutrix to the prejudice of her judgment creditors. 


Herron & Beale for Defendants and Appellees: 


First—The profits resulting from keeping a boarding-house by the wife, not separated in 
property from her husband, belong to the community, and do not enter into the formation 
of the paraphernalia. R.C. C. 2402; 8 An. 96; Prendergast vs. Shaw, R. C. C. 131; 3 Rob. 
329; 16 An. 212. 
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Second—A transfer of property by the husband to the wife, unless it is to replace alienated 
paraphernal funds or property, is absolutely null. R.C. C. 2446, 1790; 1 An, 302; 2 An. 
483; 4 An. 65; 5 An, 600; 14 An. 609; 15 An. 317, 491; 18 An. 27; 23 An. 491, and many other 
decisions. 

Third—The effect of giving a special mortgage is not to destroy the general mortgage, but 
only to restrict it; and the general legal mortgage continues to exist from its original date 
on the property specially mortgaged. 15 An. 417, and authorities therein quoted; 23 An. 
544; Marcade continued by Pont, vol. I, paragraphs 553, 554. 





The opinion of the Court was delivered by 

Topp, J. The plaintiff obtained a judgment against Widow Louisa 
Mentz in March, 1868, for $4438, with interest. This judgment was re- 
corded soon after its rendition, in the book of judicial mortgages in the 
office of the recorder of the parish of East Baton Rouge. 

To enforce the judicial mortgage claimed to result from the inscrip- 
tion of this judgment, he instituted this, an hypothecary action, against 
the defendants, who are the children of Mrs. Mentz, the judgment 
debtor, and in possession as owners of the property, against which the 
action is directed. 

The plaintiff alleges that the property in question was acquired by 
Mrs. Mentz in 1859, by an act of transfer from her husband, Phillip 
Mentz, then living, and that it passed into the possession of the defend- 
ants subject.to his said mortgage. 

The defendants, in their answer, deny that this property was ever 
acquired by their mother, Mrs. Mentz, but aver that it belonged to the 
community that existed between their father, Phillip Mentz, deceased, 
and their mother; that the alleged transfer, under which it was claimed 
the property was conveyed to her, did not and could not confer on 
her any title thereto, as shown by the face of the act; that the 
said property was placed on the inventory of the succession of 
their deceased father as community property; was subsequently ad- 
judicated to their mother, and afterwards acquired by them at sher- 
iff’s sale, made under a judgment obtained by them against their mother 
as tutrix; that their mortgage rights on the property thus acquired by 
them antedated the judgment of plaintift,and were fully preserved; and 
that the proceedings by which they became owners of the property 
were all in conformity to law. 

From a judgment in favor of the defendants the plaintiff has 
appealed. 

We are of opinion that the transfer made by Phillip Mentz to Mrs. 
Louisa Mentz, his wife, in 1859, passed no right or title to her in or to 
the property purporting to be therein conveyed. The act purports to 
be a sale, and is so termed by the parties thereto. The price in cunsid- 
eration of the alleged sale, as declared in the act, is $8000, being for 
“money made and earned by her (Mrs. Mentz) by keeping a boarding- 
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house on her own account in the town of Baton Rouge,” and received 
by the husband and applied to his own use. 

Inasmuch as there was a community of acquets and gains existing 
between this husband and wife during the entire term mentioned, the 
earnings referred to fell into the community and were subject entirely 
to the charge and disposition of the husband, as head of that commu- 
nity, for which he was under no obligation to account to his wife. ©. C. 
2402; 8 An. 96. 

This sale or transfer did not fall within the exceptions provided by 
article 2446 C. C. to the general rule, declaring the nullity of contracts 
entered into by the husband and wife during marriage. 

C. C. 1790; 1 An. 302; 2 An. 483; 4 An. 65; 5 An. 600; 14 An. 609; 15 
An. 317, 491; 18 An, 27: 23 An. 491. 

The counsel in his brief argues that the act in question was a dona- 
tion, from the fact that, after stating the money consideration of the 
sale or transfer as shown above, an expression occurs in the act of a 
further purpose or desire to secure a living to hia wife and children. 
This did not, of itself, change the character of the act from what the 
parties termed it, and make it a donation, of which it lacked the essen- 
tial elements. Thongh called a donation in his argument, the counsel 
did not so treat itin the pleadings. Itis there termed by him a transfer. 

Did any doubt exist as to the nature of this act, so far as it can 
affect the plaintiff, that doubt would be removed by the subsequent pro- 
ceedings of Mrs. Mentz with respect to it. Upon the death of her hus- 
band, in 1864, so far from claiming the property in question as her 
separate property by virtue of this transfer, she permitted it to be 
placed on the inventory of his succession, an inventory made on her own 
application, as belonging to the succession. And, subsequently, in a 
petition signed by her personally, she declared it to belong to the com- 
munity that had existed between her and her husband, and caused it to 
be adjudicated to her as community property, in which her minor chil- 
dren were interested, under the provisions of article 343 (338) C. C. 

These proceedings, showing a complete disclaimer of any separate 
rights or interests under the act referred to, and amounting, on her 
part, to a repudiation of the act, took place long anterior to the date of 
plaintiff's judgment, and are equally as conclusive against him as 
against Mrs. Mentz, his debtor. 

The defendants claim this property under a sheriff’s sale made on 
the 2d of March, 1872. This sale was under a judgment in favor of her 
children, Phillip H. and Celina Mentz, against their mother as tutrix, for 
$9870 57, and which recognized a legal mortgage in their favor, to date 
from the 7th of September, 1864; and the sale did not satisfy the judg- 


ment. 
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It is also shown that the evidence of the legal mortgage thus 
recognized by the judgment, being an abstract from the inventory of 
their father’s succession, had been inscribed in the proper mortgage 
book on the 24th September, 1869, and reinscribed on the 21st of April, 
1879, and the mortgage thereby preserved. 

It is, however, contended that the adjudication made to Mrs. Mentz 
in the proceeding referred to, and the special mortgage provided there- 
under, destroyed the general mortgage in favor of the minors. 

The regularity of this adjudication is attacked, and upon the face 
of the papers its validity appears questionable, but whether valid or not, 
the special mortgage provided under such proceeding does not destroy, 
but merely restricts the previous legal mortgage. 

Guillett et al. vs. Jure, 15 An. 417. 

Troplong, Hypotheque, vol. II, No. 644. 

We see no error in the judgment appealed from, and it is, therefore, 
affirmed with costs. 








No. 8191. 


S. C. Proruro Et A. vs. J. E. Proturo et aL. D. R. Carroiy, WARRANTOR. 


The statutory prohibition against purchases by administrators of successions, of the property 
thereof, is in favor of the creditors and heirs; and, therefore, the nullity of such purchases 
is not so absolute that they cannot be ratified or acquiesced in by the interested parties. 


PPEAL from the Eleventh Judicial District Court, parish of Natchi- 
toches. Pierson, J. 


J. F. Pierson and J. H. & M. J. Cunningham for Plaintiffs and Ap- 
pellants: 


First—The law does not require an allegation of value in a suit for aspecific thing. C.P. 172, 
§ 4. The affidavit of the party of the value of the object demanded is sufficient to sup- 
port the jurisdiction of the court. 30 An. 798; 29 An. 41; 23 An. 303, 644; 27 An. 503; 15 
An. 661; 12 An. 59; 5 An. 92. 

Second—The want of jurisdiction ratione persone cannot be plead after answer filed. 31 An. 
89, and authorities there cited. 

Third—A suit by the heirs under their hereditary title against a stranger to the succession 
for the property of the succession in his possession, must be brought in the courts of or- 
dinary jurisdiction, although such stranger may hold under a public probate sale thereof, 
and the court of ordinary jurisdiction has the power to pronounce on the validity of the 
probate proceedings under which such stranger claims to hold the property. Such an ac- 
tion in revendication is in no sense a probate matter. 31 An. 183; Choppin vs. Forstall, 28 
An. 305; O’Donogan vs. Knox, 11 L. 338; Rachal vs. Rachal, 1 R. 116; 17 L. 15. 

¥Fourth—An administrator is prohibited by law from purchasing the property of the succes- 
sion in his charge; and this rule of law is founded in the hallowed orison ‘‘ Lead us not 
into temptation,” and is intended to prevent the administrator trom placing himself in s 
position in which his own personal interests must necessarily conflict with his duty under 
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his appointment. The rule is founded in public policy and intended to maintain the in- 
tegrity of mortuary proceedings in courts. Michaud vs. Girod, 4 How. 552; Wormley vs. 
Wormley, 11 Wheat. 441; Davoue vs. Fanning, 2 John, ch. 252; 1 Gillman, 614; 5 McLean, 
4; 36 Ill. 344; 12 Indiana, 266; 7 How. 260; 31 Barbour, 458; 11 M. 298; 4 N.S. 267; 9 L. 47, 
354; 14 L. 111, 124; 2 An. 780; 15 L. 394-7; 5 An. 568; 24 An. 492; 6 L. 415; 15 An. 581; 9 An. 
232; 23 An. 519; 27 An. 241, 491; C..C. 11, 19. 

Fifth—There is no distinction in law as to vitiating a contract between malum in se and 
matum pro hibitum. 2B. & P. 374; 3 Verji, 612; 2 Pet. 539; C. C, 1895, 2031. 

Sixth—Courts are instituted to carry into effect the laws of a country, and cannot become 
auxiliary to the consummation of violations of law. There can be no civil right where 
there can be no legal remedy, and there can be no legal remedy for that which is itself 
illegal. Bank of U.S. vs. Owens, 2 Pet. 538; 1 B. & P. 264; 11 Wheat. 272; 3 McLean, 276, 
212; 17 How. 232; 18 How. 289; Cotton vs. Brien, 6 R. 217; Davis vs. Holbrook, 1 An. 176; 
Bank of New Orleans vs. Frantum, 22 An. 462; La. State Bank vs. N. O. Nav. Co., 3 An. 
314; 7 Loullier, No. 553; 8ib. No. 515; Dunod Prescription, part 1, ch. 8, p. 47; Parsons on 
Contracts, vol. 1, p. 456. 

Seventh—A thing that is absolutely null cannot be ratified; nor can an act made or done in 
contravention of a prohibitory law, be authorized or ratified, or confirmed. The law may 
not be then infringed covertly. Decuir vs. Le Jeune, 15 An. 571; Bradtord vs. Cook, 4 An. 
231; Hoggatt vs. Gibbs, 15 An. 700; Marcade, vol. 5, p. 344; ib. 93; ib. 90; Boileux & Pouce- 
let, Cons. Art. 1338, C. N.; Demolombe, Contracts, vol. 6, No. 729; Rogron, C. C. Art. 
1338; 3 Bin. 352; 48 Min. 553; 44 N. Y. 237; 43 Ill. 123; 7S. and R. 230; Solon, Sec. 1, § 3, 
No. 334, p. 258; Brumele Ed. 1836. 

An act of ratification or confirmation in order to be valid or binding must contain a mention 
of the motive of the action of rescission and an expression of the intention to supply the 
defect on which that action is founded. C. C. 2272; 15 An. 571; Rogron. C. C. 1338. 

Eighth—An act made without consideration can have no effect. C. C. 1893. 

Ninth—Recognitive acts do not dispense with the exhibition of the primordial title. C. C. 
2271; 22 An. 521. 

Tenth—The prescription of ten years will not apply to an administrator assuming to pur 
chase and in possession of property of the succession in violation of the prohibition of 
the law. His title was not legal nor his possession in good faith. 23 An. 520; 4 R. 201; C. 
C. 3479, 3486, 3487, 

Eleventh—The equity of restitution only exists between the original vendor and vendee. A 
vendee in a subsequent sale of the property cannot plead the want of restitution from the 
first vendor to his immediate vendor. His remedy must be enforced through his action in 
warranty. 

Twelfth—Where those against whom the want of restitution is plead have received no bene- 
fit from the parting with the property, no equity exists against them to pay anything for 
the restitution. 

Thirteenth—Where the amount claimed in restitution plead as a bar to an action to recover 
property-back, is not definitely fixed and settled, the want of a previoustender of restitu- 
tion will not bar the action. Stafford, Ex., et al. vs. M. H. Twitchell et al. (not yet re- 
ported), decided by Justice Fenner in February, 1881. 

Fourteenth— Restitution only applies to the rescission of sales voidable. It does not apply in 
a case where the object of the suit is to have a decree of the court that no such sale as in 
the case of simulation and the like. 


Watkins & Scarborough and Wm. H. Jack for the Warrantor, Ap- 
pellee : 

First—Original jurisdiction in petitory actions must be tested by the alleged value of the 
property sought to be recovered, and a petition wholly wanting in this particular cannot 
be supplemented by affidavit, or otherwise, to invest jurisdiction-—such a suit is nothing, 
and nothing else can be made of it. C. P. 88, 126, 384; 15 An. 120; 21 An.,755. 
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Second—The modern doctrine, allowing plaintiffs to file in the Appellate Court affidavit as to 
value to vest jurisdiction in the Supreme Court only obtains when the pleadings in the 
court of original jurisdiction allege value, and allege it in such way as to authorize it as a 
more specific averment of value—it cannot be extended to supply defects in the pleadings 
in the court of the first instance. 22 An. 25, 272; 30 An. 799; 21 An. 448; 20 An. 574; 30 
An. 604. ‘ 

Third—In actions to annul sales of succession property bought by administrators, the suit 
should be brought against the administrator, at his domicile, as to such nullities as have 
arisen subsequent to the order of sale whilst proceedings anterior to it should be attacked 
in the court which decreed the sale. 13 An, 189; 31 An. 182. 

Fourth—A_ petitory action is emphatically a demand based upon an existing title, and is not 
the proper proceeding to recover property alienated at judicial sale, such a proceeding in- 
volves a collateral attack upon title resulting from judicial proceedings, and is not 
warranted by the rules of practice. (Dunn vs. Bird, 29 A. O. B.); 18 An. 196; 19 An. 353; 
23 An. 331: 27 An. 365; 13 La. 431; 10 R. 396; 2 An. 467; 19 An. 354; 23 An. 175, 772, 499, 46 
and 331; 24 An. 227; 25 An. 639; 29 An. 698. 

Fitth—Judicial title and uninterrupted tenure for ten years bars the recovery of the original 
owner. C.C. 3478; 19 An. 353. 

Sixth—This particular action is barred under the law and the facts of the case by five years. 
C. C. 3543; 21 An. 505, 584. 

Seventh—Minors who are advised of their rights, and who are in condition to assert them, loose 
their right so to do when they suffer four years to elapse after attaining majority without 
taking action to recover their property that has been alienated; their silence, inaction 
and presumed acquiescence in the sale for this period estopped them from complaining, 
and the more especially if they themselves have done acts conformably with such transfer. 
3 M. 457; 8 M. 632; 10 M. 735; 11 M. 717; 6 L. 606. 

Eighth—Minors who, atter attaining majority, have expressly ratified irregular or void sales, 
and who have received and receipted for the price, cannot be heard to gainsay their own 
acts. 3 An. 328; 6 L. 606; 2 An. 648; 25 An. 486; 16 An. 135; 3 An. 536. 

Ninth—In suits to annul or avoid judicial sales, it is settled doctrine that the plaintiff, as a 
condition precedent to the institution of the action, must restitute or tender reimburse- 
ment of the amount of the price inuring to his benefit; and this rule of equity and fair 
dealing is made applicable to minors by express and positive provision of the Code; it is 
the putting in mora without which the actionis premature; it is the sine gua non, without 
it there is no suit. 21 An. 383; 24 An. 324; 28 An. 854, 651; 29 An. 536; 26 An. 188, 446; 28 
An. 269; 30 An. 302; 8 An. 191, 123; and 31 An. 891. 


Tenth—Pending administration, heirs are without right of action to recover, for themselves, 
property sold at succession sales. C. C. 1037, 1049; C. P. 974, 982; 14 An. 641; 24 An. 280. 


Eleventh—There is nothing in the law prohibiting heirs from selling their rights in a succes- 
sion to the administrator, or to any one else. The prohibition against the administrator’s 
buying is made in their interest and for their protection, and is not intended to trammel 
their wills and judgments, and make that a curse which was intended as a blessing; and, 
further, they have the unqualified, inherent and indefeasible right, after majority, to 
ratify the administrator's purchase of succession property, whether made by them to him, 
by conventional sale, or where he acquired at public sale with or without their knowledge 
or concurrence. So far as the policy of the law is concerned, they are perfectly free to 
do what they please with that which is their own. 10 M. 726; 6 L. 606; 6 N.S. 21; 2 An. 
648; 25 An. 486; 3 An. 328, 


Twelfth—The purchase of succession property by an administrator is not an absolute nullity, 
such as results from an act in derogation of law, made for the preservation of public 
order and good morals, but it is relative, and may be avoided or ratified, as the parties in 
interest may elect. C.C. 1790; 9 An. 216; 16 An. 135. This rule is common to all onerous 
contracts, without exception. 
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The opinion of the Court was delivered by 

Brermupez, C.J. This is a petitory action, in which the plaintiffs seek 
to be decreed the owncrs by inheritance ot certain real estate in the pos- 
session of defendants. They charge that the latter claim title from one 
Boult, but that he never acquired the ownership of the property, for 
the reason that, when it was adjudicated to him at the probate offering 
in 1856, he was the administrator of the successions of their father and 
mother, was incapacitated by prohibitory law from purchasing any effect 
thereof, and that the pretended adjudication thereof was an absolute 
nullity. 

The defendants answered, claiming title from one Carroll, who had 
acquired the property at a judicial sale thereof under execution in his 
favor against Boult. They called Carroll in warranty, who first opposed 
a number of preliminary defenses, and finally upheld the validity of his 
title and pleaded prescription. 

The heirs of Boult, made parties, pleaded the general issue. 

From a judgment rejecting their demand, the plaintiffs have ap- 
pealed. 

Although the syllabi of the briefs, present fourteen points on be- 
half of plaintiffs and twelve on the part of defendants, we think it 
necessary to pass upon one only, which appears decisive of the con- 
troversy. 

The voluminous record discloses, as salient facts, that the plaintiffs 
are the only descendants of their father and mother, who left a consider- 
able estate, heavily encumbered, and which was in charge of Boult as 
administrator; that, with the previous authority of two of the plaintiffs, 
one of whom was of age and authorized by her husband, and the other 
had been fully emancipated, and contingent on a valid divestiture of the 
rights of the third heir, who was at the time a minor, Boult agreed to 
purchase all the succession property, on assumption of all the debts 
strictly due by the estate, and on payment to each heir, of $23,000; that 
on the 8th of July, 1856, Boult became the adjudicatee; that the two heirs 
first mentioned and a family meeting on behalf of the minor, whose de- 
liberations were homologated, ratified the sale; that subsequently, Boult 
settled with the three heirs, the third having become of age, and gave 
them money and property in payment of the amount agreed upon; that 
afterwards Carroll, a judgment creditor of Boult, seized the property in 
dispute, became the adjudicatee thereof, on the 23d of February, 1869, 
and in 1873 and 1876 sold it to the defendants, in whose possession it has 
since remained. 

This suit was brought in February, 1879, nearly twenty-three years 
after the adjudication to Boult, after his death and after the destruction 
by fire of the court-house of Winn parish. Fortunately copies had been 
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retained by Boult of many of the important documents in evidence in 
this case. 

The plaintiffs claim, that the adjudication to Boult, 1856, is an 
absolute nullity, which cannot be ratified. 

In support of that position, the learned counsel who represent them 
have referred us to many authorities, which have received our careful 
attention. Far from questioning, we formally admit their correctness in 
the cases in which the rulings were made, but we do not think that they 
- are entitled to application in a controversy like the one at bar. 

The nullity charged, although one of public order, was established 
for the benefit of creditors and heirs, but was not absolute so as not to 
be susceptible of being waived or ratified by those in whose favor it 
was created. 

We hear no complaint from any creditor, and the heirs who raise 
their voice against the sale cannot be heard, as they have formally ac- 
quiesced in and ratified the sale and received therefrom the $69,000 stip- 
ulated in their favor, which they have not offered to return. 

12 L. 122; 3 An. 536; 9 An. 216; 16 An. 135; 4 Toull. 553; 7 Toull. 
561, 8 n. 518; Dunod Prescr. part 1, ch. 8, p. 47; 3 Delvincourt, p. 66, 126; 
Rogron, C. N. 1596, Locré 4, 195, 149; Duranton, 16 n. 138; Duvergier, 
Vente, n. 194; Troplong, Vente, 1, p. 260, n. 481. 

We find no error in the judgment complained of, 

It is, therefore, affirmed with costs. 

Mr. Justice Levy recuses himself, having been of counsel. 








No. 8221. 


M. Dreyrvs, Executor, vs. Richarpson & May. 


A creditor of the heir of an estate, to whom the latter has granted a special mortgage upon 
the property thereof, cannot proceed via executiva and have that property seized and 
sold, while the succession, of which it forms part, is still under administration, so as to 
strip the Administrator of the possession necessary for a liquidation of the affairs of the 
estate. 


| gene from the Eighth Judicial District Court, parish of East 
Carroll. Montgomery, Judge ad hoc. 





F. F. Montgomery for Plaintiff and Appellant: 

An executor in undisputed possession of real estate belonging to the succession he is ad- 
ministering should enjoin the seizure of such real estate, when threatened for the debt of 
athird person. C. P. Arts. 303, 398 and 399; 6 N. S. 311. 

In such case, it is not necessary to wait until an actual seizure is made, but he may enjoin to 
prevent the property from being seized and taken out of his possession. 6 N. S. 311. 

He can and shonld enjoin against any act which would work an irreparable injury to the 
heirs and creditors of the succession. 
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W. G. Wyly for Defendants and Appellants: 


First—An heir may sell or mortgage his residuary rights in a succession. See Smith & 
McKenna vs. Edwin Charles, 27 An. 503; 30 An. 1067; 31 An. 741; Tugwell vs. Tugwell, 
32 An. 849. 

Second—The holder of such mortgage titie may foreclose the same, notwithstanding the suc- 
cession is still under administration. 

Third—The dative executor, representing the succession, cannot enjoin the sale of the heir- 
ships, because he is wholly without interest to interfere with the vendication or revendi- 
cation of these residuary rights, which form no part of the estate committed to his care. 

Fourth—As a third party, without interest, the dative executor of James H. Wilson can 
raise no question touching the disposition of the heirships thereof, bought by Frank Wil- 
son and by him hypothecated to secura the notes sought to be foreclosed. See the cases 
collated in Hennen's Digest, page 1123, sec. 12. 

Fifth—It is premature for a third party to enjoin a writ until a seizure is made, or some of 
his rights actually assailed; he cannot enjoin the clerk from issuing the process of the 
court. ai 

Sixth—The highest damages will be awarded where no legal grounds are shown for the in- 
junction. 11 R. 486; 2 An. 360; 5 An. 155; 8 An. 457; 10 An. 412, 570; 12 An. 88, 168, 193, 
237; 14 An. 116. 

Seventh—The fees of an attorney may be allowed as special damages. 5 L. 246; 2 L. 102; 14 
An. 333. 





The opinion of the Court was delivered by 

BErMvUDEz, C.J. On the first of May, 1878, L. H. Holt assumed to 
sell to Frank Wilson, for $30,000, all and singular his undivided interest 
in and to the lands and real property belonging to the estate of James 
H. Wilson, deceased, acquired by him from James H. Wilson, Jr., one of 
the heirs of the latter, and from Lula B. Farish, another heir of the 
same person. The act contains a description of the lands and real 
estate in question. 

In order to secure the payment of the notes issued to represent the 
price, vendor’s privilege was retained on what was sold, and a mortgage 
was consented on the same object, and besides on the undivided inter- 
est of the purchaser, also an heir, in and to the described property. 

At the maturity of one of the notes, for $10,000, the defendants 
instituted executory proceedings, averring that the plaintiff herein was 
the dative executor of Frank Wilson, who had since died, and asking 
that said property be sold to satisfy his claim, in capital and interest, 
and further praying for all necessary orders and for general relief. 
Upon the petition, accompanied by the note and act of sale and mort- 
gage, the court made an order granting the prayer, and ordering that 
the mortgaged property be seized and sold for cash, etc., to pay peti- 
tioner. 

Thereupon, a notice was issued by the clerk of the court to the 
dative executor, in the usual form, with the admonition that, if within 
three days the claim be not satisfied, the mortgaged property would be 
seized and sold according to law. 
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Within the delay, M. Dreyfus, who is also the dative executor of 
James H. Wilson, sought and obtained an injunction, to prevent the 
execution of the order of seizure and sale, on the main ground, that the 
property described in the proceedings and against which the writ is 
directed, belong to the succession of James H. Wilson, and is in his 
possession and control, for the purpose of the liquidation of the affairs 
thereof, and that the pretended sale thereof by Holt to Frank Wilson, 
or by other persons to Holt, was illegal, null and void, and is not suffi- 
cient to base the executory process upon. He concluded by praying that 
the property be decreed to belong to the succession of James H. Wilson 
and to remain in his lawful possession; that the order of seizure and 
sale be declared illegal and null; that the injunction be perpetuated, and 
that there be judgment against Richardson & May for costs of the pro- 
ceeding. 

The defendants answered, averring absence of right or interest in 
M. Dreyfus, as dative executor of James H. Wilson; setting forth the 
validity of their claim and security; and praying for a dissolution of the 
injunction, with damages against the principal and surety on the bond. 

The case was tried. From a judgment dissolving the injunction, as 
having prematurely issued, and refusing damages, both parties have 
appealed. 

A good deal has been said and written, touching the right of the 
heirs of James H. Wilson to sell to Holt the interest which it is alleged 
they have, and of Frank Wilson to have affected the interest which it is 
said he has. 

Whether they had or not the right to do as they have done, whether 
the defendants be or not creditors of Frank Wilson’s succession and 
have or not the security which they claim to have, is not at all the 
question decisive of the case, although it may be considered as raised 
by the pleadings. 

It is worthy of note that M. Dreyfus, who is the dative executor of 
both Frank Wilson, the son, and of James H. Wilson, the father, is not 
a@ party to the present suit, as he distinctly appears therein only as 
dative executor of James H. Wilson. The defendants have not brought 
him as dative executor of Frank Wilson. So that, on the one hand, he 
has no right to speak and does not utter a word on that last capacity, 
and on the other, no judgment can be rendered recognizing the valid- 
ity or declaring the nullity of the claim and mortgage on which the 
executory proceedings issued. 

Going to the length, however, arguendo, that James H. Wilson had 
left but one heir, and that the latter, being of age, had borrowed money 
and, to secure the payment of it, had mortgaged, not his interest in this 
and in that piece of real estate, composing in part the succession accrue 
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ing to him, but the entirety, as a unit, of his right of inheritance or of 
his interest in his father’s succession, the question which arises is: 

Whether the holder and owner of such claim and security, however 
legal the same may be, can proceed via executiva and have the property 
composing the security, seized and sold, while the succession, of which 
that property forms part, is still under administration, so as to strip the 
succession representative of the possession to which he would other- 
wise be entitled for a liquidation of the succession affairs ? 

The law negatives the question. 

It is manifest that what the heir himself could not do, his trans- 
feree, or creditor, cannot do. 

It is settled by adjudications as numerous as mile-stones on the 
highway, that, as long as the succession of the ancestor is under admin- 
istration for the purpose of paying debts and legacies, if there be any, 
the heirs cannot dispossess the succession representative without first 
tendering the amount necessary to pay the charges of the succession. 

It is optional with them to do so or not, but they cannot take away 
the seizin without complying with this essential prerequisite. 

R. C. C. 1671, 1678, 1679, 940, 941; 5 L. 106; 5 An. 645; 12 An. 611, 
864; 14 An. 14; 13 An. 582; 2 An. 923; 21 An. 278; 24 An. 270; 25 An. 56, 
220; 27 An. 503; 29 An. 347; 30 An. 93, 128, 1067; 31 An. 493; 32 An. 849; 
No. 8180, not yet reported. 

In tho case of Deblieux & Co. vs. Hotard, 31 An. 194, the Court, 
Spencer, J., said : 

“The substance of the motion is to take the property out of the 
hands of one officer, the executor, and to put it in the hands of another 
officer, the sheriff. 

It is manifest that, until said succession is administered and its 
debts and legacies paid, the executor cannot be compelled to surrender 
the property or any part thereof. 

It is equally manifest that until said succession has been parti- 
tioned among the heirs or their assigns, no specific sum or thing can be 
turned over to Joseph Hotard, much less an undivided tenth of an ag- 
gregation of things. What authority or mission have the executor of 
the deceased and the creditors of one heir to ascertain, fix and deter- 
mine the amount or things to be turned over to that heir in a proceeding 
to which the other heirs are not parties ? 

If, therefore, the plaintiffs have by their garnishment made a valid 
seizure (upon which we express no opinion), they can suffer no injury 
by the property being left in the hands of the executor, to be by him 
administered under supervision of the court, to the end that the debtors’ 
interest therein may be ascertained, fixed and determined. If the seizure 
is valid, it is not, nor is the privilege resulting therefrom, impaired by 
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leaving the property where it ought to be, in the hands of the executor. 
No irreparable injury can result therefrom.” ' 

The record shows that in this case the succession of James H. 
Wilson is under administration. It does not show that James H. 
Wilson, Jr., Lula B. Farish and Frank Wilson, were the only heirs of - 
James H. Wilson, and that the defendants, who claim through them, 
have ever tendered to the dative executor the amount necessary to 
discharge the debts and legacies, if any, burdening the estate of James 
H. Wilson. 

We attach no importancé to the statements made on behalf of the 
defendants, that they have not sought or in any manner pretended to 
interfere with the administration of the succession of James H. Wilson, 
or with the corporeals thereof in charge of Dreyfus, executor. 

The order made by the court in the petition for executory process, 
is that the property be seized and sold; the notice served on the dative 
executor is, that unless the amount claimed be paid, the property will 
be seized. 

The dative executor of James H. Wilson had a right to apply, when 
he did, for an injunction to prevent the issuing and execution of the writ. 
Had he not acted as and when he did, the three days would have gone 
by, the writ would have issued and the sheriff would have proceeded to 
its execution and consummated the same, by taking into his possession 
the real estate described in the proceedings. He would have been as 
uninformed as we are of the number of heirs left by James H. Wilson, 
and his duty would have been to dispossess the dative executor, under 
the order of the court, under the writ and in presence of the silence and, 
as it were, the acquiescence of that succession representative. 6N.8. 
311; 2 An. 293; 4 An. 169; 6 An. 129; 10 An. 723; 13 An. 582; 21 An. 
149. 

Had not the fiat of the judge ordered and the notice announced the 
seizure of the property, and had the defendants signified to the executor 
that no seizure would take place, quite a different case would be pre- 
sented. 

We have studiously avoided expressing any opinion on the validity 
of the claim and security asserted by the defendants, for the reason 
that we do not consider that the parties contradictorily with whom the 
matter could be adjudicated upon are now before us. 

It is, therefore, ordered and decreed that the judgment of the 
lower court be reversed, and proceeding to render such judgment as 
should have been rendered, 

It is ordered, adjudged and decreed there be judgment in favor of 
plaintiff only so far as to decree that the injunction herein issued re- 
main in full force and effect as long as the succession of James H. Wil- 
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son shall be under administration; that, in other respects, the petition 
be dismissed; and now, considering the demand of defendants, 

It is further ordered, adjudged and decreed that all their rights, if 
any, to the claim and security set up by them, be reserved, and that 
their prayer for damages be denied. 

It is further ordered that the defendants and co-appellants pay 
costs in both courts. 





On APPLICATION FOR A REHEARING. 


It is claimed that we fell into an error when we stated that both 
parties had appealed. 

To establish this complaint, the learned counsel for the defendants 
states that his clients were the only appellants; that the plaintiff failed 
to prosecute and abandoned his appeal, having filed no transcript in 
this Court. 

In verification of those statements, the counsel has made affidavit 
since the decision of the cause, and calls our attention to the facts sworn 
to by him, as also to the certificate of the clerk of this Court, which is to 
the effect, that the transcript in this case was filed, and that the deposit 
for costs was made by the counsel. 

Had the filing of the transcript been a qualified one by the counsel 
for the defendants and appellants, for their exclusive benefit, and in no 
way for the advantage of the plaintiff, or had the affidavit and the cer- 
tificate now before us been previously seasonably submitted, or even had 
our attention been called to the fact proposed to be proved, during the 
argument of the cause, contradictorily with the counsel for the plaintiff, 
we would have given the matter our consideration, and would have de- 
termined whether the plaintiff was or not entitled to an amendment of 
the judgment; but nothing of the kind was done. The transcript was 
filed without any qualification, and the case was argued and submitted 
without any notice to us. 

In the absence of either of those showings, and finding in the tran- 
script a motion of appeal on behalf of plaintiff, and an order granting 
him both a suspensive and a devolutive appeal, fixing the amount of the 
bond to be givenin either case; finding two bonds furnished accordingly 
by the plaintiff; finding the transcript filed at the proper time, in this 
Court, without any restriction or admonition to the contrary, we were 
fully justified in considering and declaring that the plaintiff had ap- 
pealed and had perfected his appeal. We fell into no error. Having, 
therefore, decided correctly, we cannot admit that we have gone astray, 
and will not, therefore, recall our ruling on that ground. The objection, 
even if founded, comes too late. 
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The next complaint is, that we did not recognize the right of the 
defendants to seize and sell the heirships of three heirs of James H. 
Wilson in his succession. 

We could not and did not rule on the question, for the plain reason 
that the representative of the succession of Frank Wilson, an indis- 
pensable party, was neither a voluntary nor a forced party to the 
present proceeding, although he was made such in the seizure and sale 
case. We have not made the slightest intimation susceptible of alarm- 
ing any one, to the effect that an administrator can or cannot enjoin the 
sale of one or more heirships; or that an heirship in and to an entire 
succession is or not a thing susceptible of sale and mortgage, or that 
the heirships in the estate of James H. Wilson could or not be sold and 
mortgaged, separate and apart from the effects of the succession. 

Were the representative of the succession of Frank Wilson a party 
to this proceeding; were the correctness of the propositions of law con- 
tended for conceded, the query, in point of fact, would simply be, 
whether any heirship was or not sold and mortgaged by the act relied 
upon; or whether the undivided, undefined, interest or share of one or 
more heirs, in two specific pieces of real estate, forming part of the suc- 
cession assets, was or not what was sold and mortgaged. 

As the authors of the defendants have covenanted and have bound 
themselves, so those holding under them are held. 

It is not for us to suggest any mode of relief to the defendants in 
this case. They claim to be creditors of Frank Wilson. Either their 
claim is acknowledged by the dative ‘executor or otherwise liquidated, 
or itis not. If it is, then they can inquire into the affairs of the estate. 
If it is not, the law points out the remedy to procure a recognition and 
liquidation. In either case, they surely can protect and secure them- 
selves against maladministration by the succession representative. 

It is singular, however, that they have allowed, or do permit the 
same person to occupy two antagonistical positions, which may be filled 
prejudicially to their interest; but it is not within our power, in the ab- 
sence of that person as the representative of the succession of Frank 
Wilson, to pass upon the validity of the claim and security asserted by 
the defendants, touching which we made ample reserves. 

The application for a rehearing is, therefore, refused. 
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LovisE ANGELE DE SENTMANAT, WIFE, &c., vs. NELVIL SouLs&. Winow 
JULIEN SEGHERS ET AL., APPELLANTS. 


ON THE MorTIon To Dismiss. 


It is beyond the province of this Court, in construing Articles 575 and 624,C. P., (formerly 
Act of 1843), to strike out of the statute the word ‘‘an” and insert in lieu thereof the 
word “no,” without positive proof of the error, furnished by the original enrolled bill. 


ON THE MERITS. 


When the wife, in a suit against her husband for a separation of property, asserts that 
certain property, acquired in her name, during the existence of the Community, was 
bought with her paraphernal funds and is her separate property, the presumption of law 
is against her and she must rebut it by legal evidence to establish her title. 

The declarations of her husband and of herself in notarial acts, that he received various 
sums of money for her, and that the purchases made in her name were paid for with her 
own funds, are no legal evidence of such facts, so far as third persons are concerned. 

When the wife, owning in her own right an undivided half of certain property, buys the 
whole of said property at a partition sale, one-half will be yet her separate property, but 
the other half will fall into the Community, unless she shows by proper evidence that she 
paid for it with her paraphernal funds. 


PPEAL from the Fifth District Court for the parish of Orleans. 
Léaumont, J. 


J. Ad. Rozier for Plaintiff and Appellee. 
C. E. Schmidt for Appellants. 


On THE Morton TO Dismiss. 


The opinion of the Court was delivered by 

SPenceR, J. On the 7th March, 1872, plaintiff took a final judgment 
by default against her husband, the defendant. The service of the cita- 
tion was made on the defendant in person. No notice of this judgment 
was ever given to the defendant, though it was for an amount from 
which an appeal would lie. 


On 28th February, 1877, (nearly five years after the date of the 
judgment) Widow Seghers and others, alleging injury to themselves as 
creditors of Nelvil Soulé, applied for and obtained an order of appeal 
from said judgment. Plaintiff moves to dismiss the appeal as coming 
too late, and after legal delays had expired. 


Art. 575 C. P. declares: “If the appeal have been taken within ten 
days, not including Sundays, after the judgment has been notified to the 
party cast in the suit, it shall stay execution,” etc. So Art. 624 declares 
that judgments subject to appeal can only be executed “ after ten days, 
counting from the notification which must be made to the opposite 
party,” ete. 

39 
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It is, therefore, clear and indisputable that the delay for appeal runs 
only from the day the party cast is notified of the judgment against 
him, or is legally presumed to have notice thereof. If Nelvil Soulé, there- 
fore, was entitled to a notice of the judgment, and is not within that 
class presumed by law to have that knowledge without formal notice, 
then, as no notice was ever given him, he could have appealed, and so 
could his creditors, exercising his rights, on 28th February, 1877. 

The plaintiffs counsel argues with much force that where the de- 
fendant has been served personally with citation, he is not entitled to 
notice of judgment. The Act of 1843 (p. 40) amending Arts. 575 and 
624 of C. P., provides that, “‘ Whenever an answer has been filed in a 
suit in which the defendant has had personal service made upon him to 
appear and file his answer, or when a judgment has been rendered in a 
case after answer filed by the defendant or by his counsel, the party 
cast in the suit shall be considered duly notified of the judgment by the 
fact of its being signed by the judge.” 

Plaintiff insists that that act contains a manifest misprint. That it 
should read “Whenever No answer hes been filed” by a defendant who has 
been personally cited, “ or when a judgment has been rendered * * “+ 
after answer filed by defendant or his counsel,” then the party cast is 
considered to have been duly notified by the fact the judge signing the 
judgment. Counsel urges that, as printed, the act provides for two 
cases, which are in fact identical, to wit: Ist, where an answer has been 
filed;” and, 2d, “‘when judgment has been rendered after answer filed.” 
To say the least, the first clause is surplusage, for the case there pro- 
vided for, is clearly embraced in the terms of the second clause, as the 
greater includes the less. 

But be this as it may, it is beyond the province of this Court to 
strike out of the statute the word “an” and insert in lieu thereof the 
word “no,” without positive proof of the error, furnished by the original 
enrolled bill, which was no doubt destroyed with the State House at 
Baton Rouge, and therefore, not now obtainable. 

The charge that the two cases provided for in the statute are in 
fact and substance but one, would not justify us in the interpolation of 
one word and the expunging of another, thereby making the statute con- 
vey a meaning directly opposite to that which it now conveys. It seems 
that the Legislature has lately had its attention drawn to this matter; 
for by Act No. 24 of 1876, p. 50, approved March 2d, it is provided that 
where defendant has had citation served on him personally, no notice 
of judgment is necessary. Of course that statute cannot have a retro- 
active effect, and deprive appellants of an appeal taken within twelve 
months after its passage. By the previous law, the appellants had 
twelve months from service of notice of judgment within which to ap- 
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peal. No part of this delay had run when the Act 24 of 1876 was passed, 
dispensing with notice of judgment in cases where citation is personally 
served. Prescription of appellants’ right of appeal began to run, then, 
only from date of the Act 24 of 1876, and was not complete when the 
appeal was taken February 28th, 1877. 

The motion to dismiss is therefore overruled. 





ON THE MERITs. 


The opinion of the Court was delivered by 

Topp, J. The appellants, judgment creditors of Nelvil Soulé, de- 
fendant in this case, have appealed from a judgment obtained against 
him by his wife, the plaintiff in the case, wherein certain property situ- 
ated in the city of New Orleans, described in the record, was adjudged 
to be the separate and paraphernal property of the wife. 

The appeal is taken by the appellants under the provisions of 
article 571 of the Code of Practice, who, though no parties to the suit, 
allege that, as creditors of the husband before judgment, they have 
been aggrieved by the judgment, and in their petition charge that it 
was rendered by consent and collusion of the parties, and is null and 
void, and that the property declared by the judgment to belong to the 
wife, was really the property of the community, and liable for the debts 
of the same. 

They seek by this appeal, which is one of the modes expressly pro- 
vided by law, to have this judgment annulled. C. P. 608. 

The plaintiff in her petition alleges in substance, that since her mar- 
riage with her husband she acquired, by inheritance, various sums, 
amounting in the aggregate to $19,229 34. That this money had been 
invested by herin the purchase of real estate in the city of New Orleans. 
Alieging the embarrassed condition of her husband, she prayed for a 


- separation of property, a dissolution of the community of acquets and 


gains, and a recognition of her title to the property mentioned and 
fully described in her petition. 

The husband was cited, but did not answer, and judgment was ren- 
dered against him by default in accordance with the prayer of the 
petition. 

The judgment was rendered on the following evidence: 

1. A notarial acknowledgment of the 3d of August, 1869, of the hus- 
band, wherein he declared he had received the several amounts that 
make up the total sum mentioned of $19,229 34, from various sources 
stated in the act. 

2. A supplemental act to the one above mentioned, passed on the 
5th of August, 1869, wherein it was declared that, of the sum above 
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mentioned received by the husband from the wife, all of it except 
$1229 34 had been paid to her by the husband, by investments made in 
the purchase in her name of certain properties described in the act. 

3. An act of sale from Mrs. Allain Eustis to the plaintiff, which 
recited that the property described in the act had belonged to the plain- 
tiff and Mrs. Eustis jointly, and had been sold to effect a partition, and 

“adjudicated to the plaintiff; and the act was entered into to confirm 
plaintiff's title to the undivided half interest of Mrs. Eustis. 

4. Acts of sale to plaintiff of certain property, passed respectively 
on August 4th and 9th, 1869. 

In these sales the plaintiff declared and her husband acknowledged 
that the property was paid for by the wife out of her separate funds. 

5. The embarrassed condition of the husband was shown by com- 
petent testimony. 

The sole question presented in the case is, whether the evidence 
recited was sufficient to authorize the judgment rendered—whether it 
established a title in plaintiff to the property, of which the judgment 
declared her the owner. 

Article 2399 of the Civil Code declares: Every marriage contracted 
in this State superinduces of right a partnership or community of ac- 
quets and gains, if there be no stipulation to the contrary. 

Art. 2402: This partnership or community consists of the profits of 
all the effects of which the husband has the administration and enjoy- 
ment either of right or in fact; of the produce of the reciprocal industry 
and labor of both husband and wife, and of the estates which they may 
acquire during the marriage, either by donations made jointly to them 
both, or by purchase, or in any other similar way, even although the 
purchase be only in the name of one of the two and not of both, because 
in that case the period of time when the purchase is made is alone at- 
tended to and not the person who made the purchase.” 

Art. 2405: At the time of the dissolution of the marriage all effects 
which husband and wife reciprocally possess are presumed common 
effects and gains,” etc. 

From these provisicns of law it results that when a wife, in a sult 
against her husband for a separation of property, asserts that certain 
property acquired during the existence of the community is her separate 
property, the presumption is against her, for the time of the acquisition 
creates the presumption that the property is not hers but belongs to the 
community. She may rebut this presumption by showing that the 
funds with which the property was acquired were her separate funds, 
which never came under the administration of her husband. 

The simple declarations of the wife, made in acts of sale with the 
acquiescence or acknowledgment of the husband, are surely not of 
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themselves sufficient to overthrow the presumption to the contrary, 
which the law has so explicitly declared. Yet, such is the character of 
evidence, and the only evidence that was offered on the trial of the 
cause to support the title of plaintiff to all the property claimed by 
her (with the exception hereafter mentioned), save the notarial acknowl- 
edgment of the husband of his indebtedness to her, unsworn to, and 
which was evidently intended only, as appears on the face of the act, to 
serve, by its record, as evidence of the wife’s mortgage. 

Article 2427 R. C. C. declares: 

“ The wife must petition for the separation of property, and it can 
only be ordered by a court of justice after hearing all the parties. 

“Every voluntary separation of property is null, both as respects 
third persons and the husband and wife between themselves.” 

In construing this article, in the case of Jones vs. Morgan, 6 An. 
632, this Court said: 

“ We consider this article as imposing on the judge the duty to re- 
quire legal evidence of the facts alleged, and not to receive in place of 
it agreements of parties or their counsel, under which the decree of 
separation would, in fact, amount to nothing more than a voluntary 
separation.” 

We do not consider that the declarations in the acts referred to, 
that the property was acquired with the wife’s funds, relieved her from 
the burden of proving that fact aliunde. 

See, also, Huntington, Curator, vs. Widow Legras, 18 An. 126. 

Pearson vs. Ricker, 15 An. 119. 

Clark vs. Norwood, 12 An. 508. 

Fisher vs. Gordy, 2 An 762. 

It has been held that a judgment rendered on the answers of the 
husband, under oath, on facts and articles, showing his indebtedness to 
the wife, was an absolute nullity as to all persons except as between the 
parties, and that this nullity can be urged directly or collaterally by any 
one who has an interest so to do. 

Willis vs. Ward, 30 An. 1284. 

We fail to perceive how the extrajudicial admissions of the husband, 
or his mere unsworn statement, can be considered of more effect than 
his positive sworn testimony given on the trial of the cause. It falls 
equally under the legal prohibition against either spouse being permitted 
to testify for or against each other. 

There is, however, one part of the plaintiff's demand that is not 
obnoxious to the objectionable proof that applies to the rest of her 
claim, as we intimated above; and that exception relates to the plain- 
tiff’s claim to the property at one time held in indivision between her 
and Mrs. Eustis, and sold to effect a partition. 
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It seems to be conceded, and we have no doubt of it, that the plaintiff, 
before the partition sale, owned in her separate right, by inheritance, 
one undivided half of this property. Her purchase at the sale in ques- 
tion did not divest her of her title to this half, and transfer it to the 
community. Such is not our interpretation of the law, and though she 
failed to show that the other half, purporting to have been acquired by 
her at the sale, was paid for out of her separate means, that fact does 
not affect or impair her title to the half that was hers before the sale. 

As this judgment was rendered by default, and no opposition was 
made to the wife’s claim by any one at the time, the necessity for stricter 
proof might not, from these circumstances, have been recognized. We 
shall, therefore, reserve her right to establish her title to the residue of 
the property claimed by her in the suit. The embarrassed condition of 
the husband proved, authorized the dissolution of the community and 
separation of property granted by the judgment. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be amended, by dismissing plaintiff's demand as to all 
the property claimed by her in her petition, except the undivided half of 
the property described in the act of sale passed before Stringer, notary 
public, on the 28th of March, 1866, her title to which half is recognized, 
and reserving her right to prosecute her claim to the residue of the 
property described in her petition against any and all rersons in any 
future proceeding, and that, in all other respects, the judgment of the 
lower court stand affirmed, the costs of the appeal to be paid by plain- 
tiff and appellee. 

Chief Justice BerMuDEz recuses himself in this case, having been of 
counsel. 


On APPLICATION FOR REHEARING. 


The opinion of the Court was delivered by 
Levy, J. We have given our most serious consideration to the ap- 
plication for a rehearing in this case. 

We must adhere to our opinion, that the evidence adduced in behalf 
of the plaintiff, was insufficient, on which to base the judgment in her 
favor and the recognition of the property (other than her own half of 
that held in indivision with Mrs. Eustis) as her separate estate. The 
reservation of her right to prosecute her claim for the residue of the 
property, which she claims, in other and proper proceedings, affords 
her an opportunity of asserting her rights of ownership and all other 
legal rights, which she may have, and our decree has the practical 
effect and operation of a nonsuit as far as her claim thereto is asserted 
in this suit. 

The rehearing applied for is refused. 
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No. 8215. 


Mary C. BLEDSOE ET AL. vs. MIKE P. Erwin FT AL. 


When a judgment is abso'utely null for defects patent on the face of the record, a guit for the 
recovery of property sold in execution of such judgment, is more properly a petitory ae- 
tion, and not one strictly of nullity, which, under the law, could only be brought before 
the same court which rendered the judgment. The demand in nullity, in such case, is 
only incidental and does not control the question of jurisdiction. Such an action of 
revendication of the property illegally seized and sold, can well be brought before any 
court of competent jurisdiction. 

The judgment of the Circuit Court of the United States in Louisiana, dismissing the plaintiff's 
suit without any reserve for the renewal of the action, is not a judgment of nonsuit: it 
concludes the parties and constitutes res judicata when final. 


PPEAL from the Eighth Judicial District Court, parish of Madison, 
Deloney, J. 


Mott & Kelly for Plaintiffs and Appellants: 


First—A judgment is the most solemn act of a court and cannot be created except by the 
action of a court. An apparent judgment, absolutely null for want of citation, appearance 
or plea, is no judgment. 

Second—Pleas, like res adjudicata, precluding an examination of the merits, cannot be aided 
by inference, but must be established beyond all question. The legal presumption attach- 
ing to such an estoppel is of teo grave a character to be recognized as resulting from any 
allegation in which its essential characteristics are not free from all doubt. Where there 
is doubt, the party against whom the plea of res adjudicata is set up is entitled to the 
benefit of it. 

Third—Where suit is brought upon cumulated causes of action and relief is prayed for com- 
mensurate with all the causes combined, and the court ix ratione materie without juris- 
dictional competency to take cognizance of some of said causes of action or to afford the 
relief appropriate thereto, but is competent to take cognizance of other grounds, any find- 
ing of issues of fact by the court must be limited to facts pertinent to the grounds of action 
upon which it had jurisdiction to pass. 

Fourth—In order to sustain,the plea of res adjudicata, the court whose judgment is pleaded 
must have had jurisdiction to hear and determine the issues raised by the pleadings. 

Fifth— Legal and equitable causes of astion cannot be cumulated in one suit in the Cirenit 
Courts of the United States; and where suits cumulating such causes of action are re- 
moved from a State court into a U. S. Circuit Court, such court is without jurisdiction to 
proceed until the suit has been recast into two suits, one at law, and the other in equity. 
The petition in the case of Bledsoe et al. vs. Stone et al., removed to the Circuit Court, 
cumulated equitable and legal rights of action, and the court was without jurisdiction to 
decide it at all in the form in which it was presented. 

Sixth—If the case had been recast into a suit at law, and one in equity, the question of nullity 
of judgment of the State Court, upon which the case rested, was one that the Circuit 
Court of the United States was without jurisdictional competency to entertain either on 
the law or equity side; and its judgment, therefore, cannot sustain the plea of res adjudicata. 


H. F. Simrall and J. T. Coleman on the same side: 


The action of nullity in the Louisiana practice is a wise and salutary substitute for the pur- 
poses of a bill in chancery under the common law system; the object of both being the 
same—to displace and vacate judicial proceedings, which culminated in a pretentious title 
against the true owner. 
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When cumulated with a petitory action, the essential rights of the plaintiffs are predicated 
on the nullities of judicial proceedings and sale, which become and are the essential and 
controlling features of the suit. 

The parties litigant, before and after its removal to the Federal Court, so regarded and 
treated this suit. The allegations in the plaintiffs’ petition, the pleas and answers of the 
defendants, distinctly raised and put in issue the validity of the judgment and the sale. 
The court also so treated it. 

The judgment of the Circuit Court shows conclusively that all the issues of facts were con- 
sidered and fonnd by the judge in favor of the defendants. It thus appears by the record, 
which is incapable of denial or disproof, that the Federal Court did entertain and decide 
all the issues of fact, which embraced the nullities alleged and decided. 

The only criteria of jurisdiction are the allegations of the plaintiffs, the subject matter of the 
suit, the parties and the judgment prayed. And the only criteria of what was embraced 
and concluded by the judgment is the scope and range of facts and subjects put in issue 
by the pleadings. 

The Federal Court is incompetent to review, correct or annula judgment of a State Court. 

“ When a limited tribunal exercises a jurisdiction over a subject which does not belong to it, 
its decisions amount to nothing and does not create the necessity for an appeal or writ of 
error, and such a defect in the sentence cannot be cured even by the appearance of the 
parties. 

** To produce the effect of res judicata, the sentence must be given by competent tribunal. It 
must be a final termination to the matter in litigation and it must be certain. The want 
of either of these requisites is such a defect as to render the sentence null and void, and 
this defect is called a nullity.” 

It would be against good conscience to consummate the ruin of a widow and her children, by 
the misinterpretation ot the facts and the laws, and thus give to spoiliation the further 
sanction of judicial authority. 


Farrar & Spencer for Defendants and Appellees: 


First—A judgment between plaintiffs’ and defendants’ vendors, may be pleaded by defend- 
ants as res judicata, in bar of a second suit by plaintiffs against him for the recovery of the 
same property. 3 An. 230. 

Second—A judgment dismissing plaintiffs’ demand without any qualification of language or 
reservation, such as the ordinary phrase, “as of nonsuit,’’ when such judgment has been 
rendered after trial on the issues made in the case, and so stated in the judgment, will be 
considered final and definitive, and form the basis of the exception of res judicata in a 
second suit between the same parties, on the same subject matter. See Transcript, pages 
190-1; 32 An. 898; 8th La. 187. 


Third—In order to annul a judgment rendered by a court of competent jurisdiction, a direct 
action must be brought in the court that rendered the judgment. 2 An. 492; 21 An. 165, 


Fourth—The United States Circuit Court has concurrent jurisdiction with the State courtsin 
all suits brought to recover property which had been surrendered in bankruptcy and in 
the hands of the assignees. Section 4979 R. S. U. S.; 92 Otto, 180. 


Fitth—A suit instituted to recover a plantation, and the revenues thereof, citing the party in 
possession, who is a mere lessee, and alleging that defendant holds under a sheriff's sale 
made under a judgment which was null and void, and prayingto be decreed owner of said 
plantation, and that said sheriff’s sale and said judgment be decreed null, is a petitory 
action, and the action to annul is merely incidental. 


Sixth—A suit instituted to annul a will must be brought in the Probate Court; but a suit to 
recover a plantation, and to annul a will under which the defendant claims the plantation, 
is a petitory action, and must be brought in the court of ordinary jurisdiction. 11 L. 393; 
1 R. 115; 11 R, 249. 
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Seventh—The same principle is involved in this suit. Here, the plaintiffs institute suit to 
recover a plantation and revenues, and prayed to be decreed the owners, and that the judg- 
ment and sheriff's sale, under which defendants’ claim be decreed null. It is a petitory 
action; the question of nullity is merely incidental; and being a petitory action, the United 
States Circuit Court had jurisdiction on its being removed from the State court. 12 L. 394; 
9 R. 191; 11 L. 419. 





The opinion of the Court was delivered by 

BermupeEz, C. J. The plaintiffs aver, in substance, that they are the 
owners of a valuable plantation in the possession of defendants; that 
the title which these pretend to have is void, the same being a sheriff’s 
adjudication in furtherance of proceedings under a judgment which is 
absolutely null for want of a valid citation. They pray for the annul- 
ment of the judgment, as also of the adjudication, for their recognition 
as owners, for the expulsion of the defendants and for the recovery of 
rents and revenues for many years at $5000 per annum. 

In bar, the defense of res judicata is raised. From the judgment 
sustaining that plea the plaintiffs have appealed. 

There is no dispute, that there once was brought an identical suit; 
but the contention is, that the judgment invoked was rendered by a 
court incompetent ratione materie, and that it is one of nonsuit only. 

It appears the plantation, at the death of plaintiffs’ author, was 
very heavily encumbered with mortgage claims; that the creditors, after 
proceedings via ordinaria, caused it to be seized and advertised, and 
became the adjudicatees thereof for a great deal less than the amount 
of their claims. 

The plaintiffs thereafter instituted proceedings before the District 
Court of Madison Parish, for an object identical with that in view in the 
present case. Upon a showing by defendants, the suit was removed to 
the United States Circuit Court for the District of Louisiana, where it 
was docketed, tried and decided on the law side. The jury was waived, 
the judge found the facts in favor of the defendants and dismissed the 
suit, with costs. No attempt was made to question or disturb the judg- 
ment, which, if it be valid, has by the lapse of time become definitive. 

The difficulty in the case consists in determining the character of 
the suit in which the judgment invoked was rendered. 

If it was a suit merely for the nullity of the judgment, it was one 
which could be brought only before the court which rendered that judg- 
ment, and which that court alone was competent to decide. 

If it was a suit which contemplated another object, and in which 
the charge in nullity did not necessarily enter, it was a suit which could 
be brought before any court vested by law with power to determine 
actions in revendication of real estate and having jurisdiction of the 
persons. 99 U.S. 80. 
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It cannot be denied that, if the judgment assailed was one to annul 
which a valid cause existed, the plaintiffs had a right to bring a pro- 
ceeding to that end, and that the court which rendered the judgment at- 
tacked could, under a proper state of facts and showing, have annulled 
it, C. P. 606; but, if the nullity charged against the judgment was, as in 
this case, founded upon defects in the proceedings, which made the judg- 
ment, on its face,an absolute nullity, there was no necessity for an action 
in nullity, and the plaintiffs might have ignored and disregarded it. 

If the charge of nullity of judgment had been coupled with a main 
and controlling demand, the question of validity of judgment could be 
inquired into and determined by any court having jurisdiction of that 
demand, which was the true or real object of the suit. 11 L. 393, 419; 
12 L. 394; 1 R. 115; 9 R. 191; 11 R. 249; 15 An. 279; 2 How. 619. 

If the judgment assailed was, as alleged, an absolute nullity, it 
could produce no more effect than if rendered by a justice of the 
peace. 

An execution upon it could have been considered as issued without 


* a@ judgment to support it, 24 An. 253, and, as such, provisionally ar- 





rested without affidavit and bond, in the discretion of the court, 10 An. 
286; for it is settled by the amplest authority that a judgment rendered 
against a party who has not been cited and who has not appeared, is an 
absolute nullity, which can be invoked, not only by such party, but also 
by any one interested. The case is different where the causes of nullity 
are latent. In such cases an action in nullity is indispensable. 

1N.S. 9; 8 N.S. 145; 1 M. 220; 6 L. 377, 577; 17 L. 42, 442; 6 R. 592; 
11 R. 109; 2 An. 203, 492; 6 An. 565; 10 An. 174, 286; 13 An. 150,374; 15 
An. 86; 17 An. 91; 21 An. 27; 23 An. 421; 24 An. 253; 29 An. 647, 23 
How. 182. 

A judgment absolutely null for defects patent on the face of the pro- 
ceedings, need not be adjudged to be such by a formal decree in a special 
and direct proceeding. Such judgment can produce no effect. Every 
thing done in furtherance of it is necessarily void. Quod est nullum, 
nullum producit effectum. Sublato fundamento, cadit opus. 24 An. 253. 

In an action to recover land from one who claims to have acquired 
it under such a. judgment, it would not be necessary that the plaintiff 
should even allude to such judgment. It would be the interest of the 
defendant and his duty, should he deem proper to aver title, to set 
forth and prop his sheriff’s deed with a valid judgment and valid pro- 
ceedings in execution of it, and thus assume the attitude of a plaintiff 
in reconvention. Hadthe judgment, in this case, been as alleged an abso- 
lute nullity, the plaintiffs then would have had a right to attack and repel 
it instantly and collaterally, even without plea. 2 How. 169; 11 An. 546; 
H, D. p. 1155, see Pleading, V. (c) 1); 2)1). The plaintiffs could then 
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have done, legally, what they are now doing under warrant of law, 
namely, charging without plea the absolute nullity of the judgment in- 
voked as res judicata, because rendered by an incompetent court. So 
that it was superfluous for the plaintiffs to have referred to it in their 
petition; the more so, to have asked its nullity in their prayer. It was 
probably prudent for them to have done so, to draw in the title of defend- 
ants and to have placed them on their guard and prevented a continu- 
ance on the ground of surprise; but it was not indispersable for them 
to have alleged and sought its nullity, as they did, for such errors. We 
do not consider either the first or the present suit as a necessary action 
for the action in nullity. The property was the controlling object of the 
suit ; the assaults made upon the apparent titles of the defendants were 
means to accomplish the result the more effectually. The feature of a 
suit in nullity was of secondary importance. The prayer for such 
nullity was an incident of the litigation. The suit was one at law. 10 
How. 257. : 

But, the plaintiffs have themselves impressed upon the suit the un- 
mistakable and indelible character of a petitory action, by proceeding 
against one in p»ssession as lessee, C. P. 43, and by trying it, as a case 
at law, before the Federal court. Being such an action, that court had 
jurisdiction over the subject matter. The parties waived the jury, of- 
fered evidence, among which, conspicuous, are found the very judgment 
and proceedings attacked, which, therefore, came to the view, knowledge 
and appreciation of the court. They argued and submitted their case. 
The judge found the facts in favor of the defendants. His finding was a 
substitute for a verdict. He dismissed the suit at plaintiffs’ costs, with- 
out any reserve for a renewal of the action. U.S. R. 8S. 4979; 10 How. 
257; 92 U.S. 180; 94 U. S. 606; 12 L. 394; 9 R. 191; 11 R. 419; 15 An. 279; 
82 An. 898; 16 How. 363; 22 Wall. 42; 10 Wheat. 406. 

As a rule,a judgment rendered at law is not one of nonsuit. It 
always concludes the parties. It is forthe plaintiff at common law to 
nonsuit himself before verdict and judgment. Where he does not do 
so, and a verdict is given followed by a judgment, and the defendant 
has not consented to a nonsuit being entered, the judgment is entitled 
to the same effect as a judgment on the merits for the defendants, and 
the plaintiff is barred from instituting a new action. The rule is different 
under our State practice, where the case is tried by the judge alone, 
who may nonsuit if the plaintiff has failed to adduce sufficient legal evi- 
dence to make out his case, but the law provides, however, that if the 
plaintiff, on a jury trial, allow the jury to withdraw before discontinu- 
ing his suit, the verdict shall be binding upon him. 

Abbott L. D., see Nonsuit, p. 181; U. S. Dig. F. S. vol. XIII, see 
Trial, No. 4714 et seq.; Tidd, vol. 2, p. 916; Chitty’s Practice, vol. 3, pp. 
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910, 784; 16 How. 363. 22 Wall. 42; 10 Wheat. 406; 94 U. S. 606; 11 R. 
249; 9 An. 465; L. D. p. 761, (6), (7); 12 An. 197. 

It appears strange that, on plaintiffs’ own theory, they did not ques- 
tion the legality of the removal of the suit; that they did not by a re- 
pleader recast their suit, if it did unite legal and equitable grounds of 
relief; that they waived the jury to which they would otherwise have 
been entitled in a suit at law; that they did not take the case on writ of 
error for review, and have permitted the judgment by the course of 
time to become definitive and sovereign. 


The United States Circuit Court was vested with a jurisdiction both 
at law and in equity over all the matters involved in the transferred 
suit. It was competent to determine its jurisdiction 2ver the case, and, 
if it assumed jurisdiction, it was competent to pass upon the issues which 
it presented. It has doneso. It has found the facts, it has passed up- 
on the validity of the judgment attacked, and it has decided the contro- 
versy in favor of the defendants. This Court has no power to review 
the action and test the correctness of the judgment of the Circuit Court. 
It must and does presume that that Court has made a sound apprecia- 
tion of the facts and a correct application of the law. Its action isa 
perpetual bar. 10 How. 257; 94 U.S. 606; 8 L. 187; 12 An. 196; 3 An. 
202, 230; 32 An. 898. 


Finally. Under any circumstances, the plaintiffs cannot take advan- 
tage of their own laches and derelictions and make them grounds for 
assailing the validity and asserting the nullity of the judgment of the 
Circuit Court, as, at the worst, that court could only be relatively in- 
eompetent. 


It does not appear that it would be against good conscience to per- 
mit things to remain in the condition in which circumstances and the 
acts of parties have placed them. 

18 An. 280, 507; 8 L.101; 2L. 180; 15 An. 273; 1 R. 523; 3 An. 346; 
11 An. 33; 23 An. 147, 167. 


The judgment rendered by that Court and invoked as res judicata, 
was properly regarded by the lower court as an insuperable barrier to a 
renewed assertion of the pretensions set forth in the present proceed- 
ings. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be affirmed with costs. 

Rehearing refused. 
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No. 8083. 


’ 
Svucorssion or Mrs. HannaH NEWTON. 


The claim of the Administratrix for having supported her mother during her lifetime ané 
administered to all her wants, could only be prescribed by ten years. 


PPEAL from the Second District Court for the parish of Orleans. 
Tissot, J. 





Braughn, Buck & Dinkelspiel and W. O. Hart for the Aministratrix 
and Appellant: 


First—Where the answer sets up specially the plea of prescription, without any denial, the 
whole claim is thereby admitted, and proof offered in support does not affect the admis- 
sion. 7 R. 468; 18 An. 161. 

Second—Where a party for answer specially pleads prescription, the onus is on him to sub- 
stantiate his plea on the trial of the cause. 15 An. 332. 

Third—The prescription of one year is only applicable to claims for board in private houses, 
where it is made a business to furnish board at a fixed price, and does not apply where a 
person may occasionally have boarded; a fortiori not to the case of a person who never 
kept boarders in its literal sense. 22 An. 316; Marcadé Prescription, 212, 213. 

Fourth—Nor does the prescription of three years apply to the last two cases above alluded 
to. 22 An. 316, Succession of Ann Frye, Opinion Book 53, folio 107. 

Fifth—Where repairs are made on a house for the convenience of the occupant, or to repair 
damage done by her, and at her request, and do not improve the property, they must be 
at the expense of the occupant. 

Sixth—Continuous and frequent acknowledgments of indebtedness prevent the acquiring of 
prescription 


Fred. Adolph for Opponents and Appellees: 


Where there is neither price fixed by the parties nor one left to the award of a third person 
named and determined, the agreement wants an essential ingredient to constitute a con- 
tract of lease. C. C: 2670, 2671, 2672; 17 An. 22; 19 An. 101; 20 An. 268. 

A claim for rent of an immovable is prescribed by three years. C, C. 3538; 22 An. 581, 325; 
24 An. 73. 

Claims for board and lodging are prescribed by one year. C. C. 3534; 2 An. 759; 3 An. 458; 
5 An. 599; 3 An. 141; 21 An. 657. 

Claims for money loaned are prescribed by three years. C. C. Article 3538. 





The opinion of the court was delivered by 

Bermvupez, C. J. The attorney for absent heirs opposes the account 
presented by the administratrix, a daughter of the deceased, wherein 
she placed herself as a creditor for $5600 for rent and board. 

We do not consider that the opposition really denies the facts 
giving rise to the claim, but view it as a denial of liability on the part of 
the succession, particularly as the same is barred by prescription. 

7 R. 468; 18 An. 161; 15 An. 332. 

The facts, that Mrs. Newton occupied premises belonging to the ad- 
ministratrix, her daughter, which were worth the monthly rent charged, 








oe 
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and that Mrs. Newton was fully provided for by her daughter, who 
ministered unto all her wants, are established. 

The claim for rent is prescribed by three years. R. C. C. 3538; 22 
An. 581, 325; 24 An. 73; that for board is prescribed by ten years. 

It is not shown that Mrs. Hoffman, the daughter and administratrix, 
made it a business to keep boarders. R. C. C. 3534, 3544; 22 An. 316; 
Marcadé, Prese., 212, 213; Succession of Frye, O. B. 53, f. 107. Nemo 
presumitur donare. 

It is, therefore, ordered and decreed that the judgment appealed 
from be amended so as to sustain the opposition of the attorney for 
absent heirs, so far only as to reduce the item of $1560 to three hundred 
and sixty dollars, $360; and the item of $4100 to three thousand dollars, 
$3000; that the account be amended accordingly, and that so amended, 
said judgment be affirmed with costs. 


No. 8208. 


Tue Baton RovuGe, GrossE TéTE AnD Opetousas R. R. Co. vs. Lovis Kirx- 
LAND, SHERIFF, ET AL. 


The Charter of this Rail Road Company exempts its property from taxation for ten years 
after the completion of the road. The road has never been completed. The property is, 
therefore, not entitled to the exemption. 

Exemptions from taxation must be strictly construed. 


PPEAL from the Twenty-third Judicial District Court, parish of West 
Baton Rouge. Cole, J. 


—_——_—_—_—_ 


H. M. Favrot for Plaintiff and Appellee: 

First—That plaintiffs’ act of incorporation is a grant made by the State to the Company, hav- 
ing all the attributes of a contract, by which both thé grantor and grantee are solemnly 
and respectively bound. 7 Cranch, 165; 6 Cranch, 87; 4 P. 514; 16 H. 369; 6 H. 301. 

Second—That any attempt on the part of the State to enforce Art. 207 of the Constitution, 
and Act No. 77 of 1880, carrying the same into effect, would operate against the company 
as a divestiture of its chartered rights, impair the obligations of a contract, and be violative 
of § lof sec. 10 of Art. 1, of the Constitution of the United States, and of Art. of the 
State Constitution. 8 Wal. 430-439 ; 13 Wal. 264-269; 16 Wal. 244; 20 Wal. 36; 15 Wal. 454. 

Third—That although the taxing power of a State is never presumed to be relinquished, yet, 
where the intention to relinquish is declared in clear and unambiguous terms, it cannot 
be recalled except for cause, and the exempted party put in default. 

Fourth—That under the shield of protection extended both by Federal and State govern- 
ments, plaintiffs became the owners of sixty male slaves, constituting the working force 
with which the road was to be completed; and when the State passed the ordinance of 
secession, and severed its connection with the Federal Union, and afterwards manumitted 
the slaves, it assumed the responsibility of its own act, and the loss resulting therefrom 
cannot be visited as a penalty upon plaintiffs. If it were so, the State would be taking 
advantage of its own wrong. See Joint Resolution No. 22, p. 40, of 1855; No. 24, p. 42, of 
game year. ° 
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Fifth—The same rule obtains in regard to the maintenance of levees—The State assumed the 
work of their erection, and failed. See Joint Resolution No. 5, p, 81865. Appointment 
of Levee Commissioners. Act No. 20, p. 34, of 1866; Act No. 115, p. 212, of 1867; Act No. 
116, p. 216, of 1866; No. 117, p. 218, of 1867; No. 122, p. 236, of 1867; No. 72, p. 82, of 1868. 

Sixth—That the State alone (for causes other than those enumerated in plaintiffs’ charter) 
possesses the right to declare the forfeiture of a charter granted by it; but this must be 
judicially decreed, and cannot be inquired into collaterally. It is a tacit condition of a 
grant, that the grantees shall act up to the end for which they were incorporated ; and 
when they donot, the privileges and immunities granted may be withdrawn. But the misuse 
or abuse must be judicially ascertained—it cannot be declared by constitutional or legisla- 
tive enactment. 13 L. 506; 15 L. 26; 5 An. 179; 9 An. 265; 2 R. 529; 12 An. 568; 11 R. 404. 

These questions were exhaustively and ably treated by your Honors in the case of the City 
of New Orleans vs. Poydras Orphan Asylum, Decision Book 53, p. 550, lately decided, to 
which the Court is respectfully referred 

Seventh—By Act No. 89, p. 162, of 1866, the State authorized bonds to be issued in favor of the 
plaintiff company, and thus showed it did not consider the company censurable for the 
non-completion of the road. 

The judgment of the lower court should be affirmed. 


J. C. Egan, Attorney General, for Defendants and Appellants: 


Exemptions from taxation are to be strictly construed. 8 Ind, 328; Cooley on Taxation, p. 
146; Burrough on Taxation, seo. 70, p, 132. 

The exemption from taxation of the above-named corporation dates from the time of the com- 
pletion of the road. Sec. 2, Act No. 271 of 1853, p. 248. ‘ 


The opinion of the court was delivered by 

Bermupez, C.J. The plaintiff claims that its property is exempt 
from taxation and that the defendant should be enjoined from collecting 
any taxes from it. There was judgment accordingly, and the defendants 
have appealed. 

The corporation was chartered in 1853, to construct a railroad op- 
posite Baton Rouge, from the Mississippi to terminate at a central point 
on the Bayou Grosse Téte. 

The charter provides, section 2, “that the capital stock of said 
company and other appurtenances shall be exempted from taxation for 
ten years, after the completion of the road.” Act 271 of 1853, p. 243. 

The evidence shows that the road has never been completed. 

Had it been so, the exemption would have become operative from 
the time of completion, and would have continued for ten years. 

Exemptions from taxation must be strictly construed. Cooley on 
Tax, 146; Burroughs 132. 

To grant the relief sought would be to interpolate in the law relied 
upon, words which, in legislative contemplation, were not to form part 
of it, and thus to extend the immunity to the very creation of the cor- 
poration, before the beginnirg of any work, when it is manifest that the 
initial point for exemption was to spring into existence only after the 
completion of the road. That we cannot do. 
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We do not think that this fs a case in which we can allow damages 


on dissolution of the writ. 

It is, therefore, ordered and decreed that the judgment of the lower 
court be reversed; and it is now ordered and decreed that the injunction 
herein issued be dissolved, and that the demand of plaintiff be rejected 
with costs in both courts. 

Rehearing refused. 








No. 7925. 
Tue Bank or LAFAYETTE vs. Mrs. E. J. Brurr. 


A married woman, who has bound herself, with the marital authorization, towards an innocent 
third person, as surety of a party between whom and her husband there exists a secret 
partnership, cannot plead that she has, by her contract of suretyship, assumed to pay her 
husband's debt, and thereby exonerate herself from her obligation. To sustain such a 
defense, would be to convert the laws intended for the protection of married women, into 
a system of legalized deception and fraud. 

It is well established that the pledgee of a note has the right to sue upon it in his own name. 


PPEAL from the Fifth District Court for the parish of Orleans. 
Rogers, J. 


Breaux & Hall for Plaintiff and Appellee: 


First—A married woman, authorized by her husband, may become a surety for a third person. 
C. C. 124, 1781, 2397; Farrel vs. Yoe et al., 2 An. 903; Helwig vs. West and Wife, 2 An. 1; 
Roberts vs. Wilkinson, 5 An. 377. 

Second—A concealed and unknown interest of the husband in a coneern, cannot invalidate: 
the suretyship given by a married woman to obtain credit tor the owner of such business, 
in whose name it is conducted. 

Third—The suretyship was legally given in a negotiable instrument, and passed into the hands. 
of third innocent holders as such, and they are protected. 





Frank D. Chrétien for Defendant and Appellant: 


The burden of proof is upon the plaintiff suing on a note subscribed by a married woman, to 
show that the consideration, if any was given, inured to her separate advantage and 
benefit. C. C. 2412; 1 An. 428; 5 An. 173, 572; 2 An. 579; 5 An, 495; 7 An. 144; 9 An 268; 
5 An. 586; 7 An. 144, 283; 14 An. 169; 13 An. 546; 14 An. 15; 26 An. 737; Mrs. D. A. Tay- 
lor vs. Goodrich, not reported ; 15 An. 352; 16 An. 449; 19 An. 206; 20 An. 229; 23 An. 96; 
7 An. 144; 3 L. 74; 5 An. 495; 1 An. 428; 7N. 8. 64; 9 L. 590; 5 N. S.55; 3 M. 577; 5 M. 
167; 2 N.S 39; 6R. 64; 7 N.S. 64; 5N.S. 56; 4.R. 308; 3 L. 74; 1 An. 428; 3 An. 188; 
4R. 510; 9 L. 580; 12 R. 218; 4 R. 119; 7 R. 357; 2 An. 3; 12 An. 350, 852; 14 An. 419; 9 
L. 589; 1M. 488; 11 M 453; 12 R. 244; 7 N.S. 64; 10 L. 146; 6 R. 64; 6 An. 57. 

Suretyship is not presumed ; it must be affirmatively established—as in all contracts; in that 
of suretyship consent is necessary, and that coasent must be established by the plaintiff 
before recovery. C.C. Art. 3035. 





The opinion of the Court was delivered by 
Pocué, J. Defendant appeals from a judgment against her on four 
promissory notes of $500 each, executed by her in February, 1874, with 
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the authorization of her husband (who was then living), and secured by 
mortgage on her separate property, and she urges the following de- 
fenses. 

1st. Want of consideration. 

2d. That the consideration, if any, did not inure to her benefit, but 
to that of her husband in his business. 

3d. That the original drawees, J. W. Homan & Co., well knew, ip 
taking said notes, that they were without consideration as to defendant. 

4th. That the notes having been given te Homan & Co., asa col- 
lateral security, the present holders have no actionable interest in said 
notes. 

The evidence shows that the notes were received by J. W. Homan 
& Co. as collateral security for a debt due to them by Leo Babin, a mer- 
chant in Thibodeauxville, La., and were by them pledged before maturity 
to the plaintiff herein. 

It also appears from the evidence that defendant’s husband, E. J. 
Bruff, was interested, and a silent partner, in the business of Leo Babin, 
but that his connection therewith and his name were concealed for the 
purpose of screening his interest from the pursuit and reach of his credi- 
tors ; and that his interest in the concern was generally unknown, but 
was particularly unknown to J. W. Homan & Co., the drawees of the 
notes in suit. ' 

This state of facts presents for investigation the following ques- 
tions: 

1st. Could the defendant legally bind herself as surety for the 
debts of Leo Babin ? 

2d. Could the rights of the parties dealing with her as such, be 
affected by the fact of her husband’s concealed interest in the business 
of Leo Babin? 

1st. The general capacity of a married woman to contract, like all 
other rational beings of competent age, is restricted only by the neces- 
sity of her being authorized by her husband or by the court, and by the 
absolute prohibition to bind herself for the debts of husband or of the 
community. Hence it has been settled in our jurisprudence, and it can 
no longer be considered as an open question, that a married woman has 
the right, under proper authorization, to bind herself as surety for any 
other person except her husband. Farrel vs. Yoe et al., 2 An, 903; 
Roberts vs. Wilkinson, 5 An. 377; Wickliffe, Governor, vs. Dawson et al., 
19 An. 48. 

In the case last quoted the married woman was held bound as surety 
on an Official bond signed by her conjointly with her husband. 

We, therefore, conclude that Mrs. Bruff had full power to bind her- 
self as surety for the debts of Leo Babin. 

40 
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Her counsel in his brief argues that plaintift cannot recover against 
her on the theory that she had bound herself as surety, because the 
petition contained no allegation to that effect. 

This defect, if it be one, is cured by the direct averment of defend- 
ant, in charging that the notes had been received by J. W. Homan & Co., 
as a collateral security for the debts of Leo Babin. It is also worthy of 
notice that evidence in support of that theory was admitted without any 
objection on the part of defendant who, herself, introduced testimony 
in support of that very theory with a view to connect the indebtedness 
sought to be secured with her husband. 

On the second question, we think that defendant’s husband, by con- 
cealing his interest in the commercial house of Leo Babin, having suc- 
cessfully defeated his creditors in their rights against his property, has 
justified innocent third parties in their dealings with the concern, 

. to treat Mrs. Bruff as contracting to secure the exclusive individual 
debts of Leo Babin, and that she is now estopped from alleging that 
the debts which she intended to secure were those of her husband. To 
release her now from her contract of suretyship, on the ground of her 
husband’s interest in the house of Leo Babin, when such connection had 
been designedly concealed for the purpose of her husband’s fraudulent 
protection, would be to convert the laws enacted for the safeguards of 
married women into means of deluding and ensnaring innocent parties 
into legal pitfalls, and would inaugurate a system of legalized deception 
and fraud. 

There is no more forcein the objection that plaintiff, as pledgee 
from Homan & Co., has no actionable interest in these notes. 

It is now well settled that the pledgee has the right to sue on the 
pledged note, subject to the obligation of accounting to the pledgor for 
the surplus, if any, realized, after the satisfaction of the pledgee’s 
claim. Ducasse vs. McKenna, 28 An. 419; Dolhonde Succession, 21 An. 
3; Blouin vs. Liquidators of Hart & Hébert, 30 An. 714; C. C. 3170. 

Defendant’s grounds being all untenable, the judgment of the lower 
court is therefore correct, and is affirmed with costs. 

Fenner, J., recuses himself, having been of counsel. 
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No. 7573. 


VALENTINE VREDENBURG ET AL. vs. W. J. BEHAN ET AL. 


No. 7917. 
W. J. BEHAN vs. VALENTINE VREDENBURG ET AL. 
(Consolidated.) 


| 
The doctrine of contributory negligence should not be carried to the point of holding the 
injured party not entitled to damages, on account of acts of his employees, which are not 
connected with their employment. 
The responsibility of persons who keep ferocious animals is of such strict and grave charac- 
ter as not to be relieved or modified by the ordinary considerations which regulate claims 
for damages. The very keeping of such animals is an unlawful act and, therefore, the 
injury done by.them when they get loose, gives rise to an action for damages under all 
circumstances. 
When persons sued to be made liable for their acts, seek to escape such liability by pleading 
some privilege or immunity in derogation of common right, they must clearly establish 
the existence of the same, and bring themselves strictly within the provisions of the law 
on which they rest such claim. a 
The “Crescent City Rifle Club”’ is not a Corporation. It was organized under the law pro- 
viding for the creation of Corporations for “‘ literary, scientific and charitable purposes.” 
The declared object of said association does not fall within the purview, the letter or the 
spirit, of the law relied upon. Rifle shooting is not a science, though it may be an art. 
The fact that one of the Defendants, the president of said association, was not aware of the ~ 
keeping of the bear on their premises, does not exonerate him from liability. 
The discontinuance of the suit against some of the solidary obligors does not discharge the 
other Defendants. 
Citation against some of the solidary obligors, interrupts prescription against the others. 
The charge of the judge a quo to the jury, that *‘damages can be claimed by the heirs of the 
deceased for the loss of his life,’’ is clearly erroneous. A number ot adjudications of this 
Court declare that no such action lies in favor of the heirs. The Act of 1855, amending 





} Article 2315, C. C., expressly limits their right to such action as the deceased himself 
: would have had for damages had he survived the injury. 

PPEAL from the Sixth District Court for the parish of Orleans. 
; Rightor, J. 





E. Howard McCaleb for Plaintiffs and Appellees: 


First— Where there are a number of defendants represented by three attorneys, the alleged 
inability of one attorney to be present during the trial, because of his professional engage- 
ments elsewhere as Assistant City Attorney, is no ground for a continuance, when the 
application is not supported by affidavit, and when the record shows that notwithstanding 
said statement he was present during the whole of the trial in the court below. More es- 
pecially should this rule be adhered to in the present case where the parties represented 
by such attorney have since acquiesced in the judgment, are no longer before the Appel- 
late Court, and the objection is raised here by other counsel representing other parties. It 
would be avain thing to grant a new trial on such ground, after the attorney and his clients 
have retired from the case. 7 A. 453; 2 L. 297; 12 L. 592; 13 L. 424; 1 R.90; 18 A. Q91; 
19 A. 268. 





Second—Where a number of defendants sued in solido sever in their defense, and one of them 
makes an affidavit for a new trial, on the ground of newly discovered evidence, such appli- 
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cation will be disregarded and refused, (1) when the party making the affidavit has since 
acquiesced in the judgment, (2) when the parties seeking to take advantage ot. such appli- 
cation, have made no affidavit whatever, (3) when neither the competency (9 R. 170) nor 
residence of the witness is shown, (4) nor from whom, when, where, nor in what manner 
the alleged newly discovered evidence was obtained. 6 N.S. 327. One defendant cannot 
make the aflidavit for others to obtain a new trial. 3 N.S. 129; 2 A. 796-1019. 


Due diligence in obtaining evidence is a question for the Court not the party to determine. 3 


N.S. 170. An aftidavit of newly discovered evidence made to obtain a new trial, after a 
case has been tried twice, and sixteen months after the institution of the suit, does not 
show due diligence, nor does the affiant make his vigilance apparent. 2 A, 626. Where 
parties have agreed to try a cause upon the same evidence and testimony taken on a pre- 
vious trial, an application for a new trial on the ground of newly discovered evidence made 
in direct violation of such agreement will not be listened to. 

Consensus facit legem et tollit errorem. 


Third—The form of a general verdict when in strict compliance with Art. 522 C. P. is not open 


to objection. 17 A. 166. The singular is often employed to designate several persons. 
Rev. C. C. Art. 3556. 


Fourth—Where a number of defendants are sued in solido for damages arising from an offense 


or quasi-offense, a discontinuance of the suit as to some of them, does not operate as a con- 
ventional discharge or remission of the debt as to the others ;—for after discontinuing, 
plaintiff may bring his action anew. C. P. Art. 492; 2 A. 756. 


Fifth—Suit brought against one or more of the debtors in solido interrupts prescription as to 


all. Rev. C. C. Arts. 2097, 3552. 


“Cotresspassers being bound in solido, suit against one interrupts prescription as to all.”’ 21 


A. 541. 


Sixth—‘‘ Although the judge may have charged the jury improperly, yet if the evidence would 


not have authorized a different verdict, it willbe upheld.” 7 A. 678; 10 A. 150. 


Seventh—‘ Entries in club and society books, when kept by the proper officer and accessible 


to all the members, are admissible in evidence against such members, who will be treated 
as privies to the proceedings therein recorded.” Wharton's Law of Evidence, § 1131; 2C. 
& P. 556; | Stark, 405; 5 Ex. 147; 6 Hill N. Y. 318. 


Eighth—It is no answer to an action for damages caused by a ferocious beast kept by defend- 


ants in violation of a penal, prohibitory municipal ordinance (Leovy’s City Laws and Or- 
dinances, Art. 703) to show that plaintiff ’s servant had provoked or worried such beast or 
“‘that the party injured was himself guilty of some imprudence or negligence” (Starkie on 
Evidence 533, Vol. 2—2 Str. 1264), because the possessor of a dangerous agency, whether 
animate or inanimate, is Sound at his peril to guard it soit can do no harm, and if it escape 
will be liable for all resulting injury. Wharton's Law of Negligence, § 860; 17 Wall. 657; 
4 Allen, 431. 


Ninth—Masters are not responsible for the acts of their servants beyond the scope of their 


employment. Rev. C. C. 2320, 3010. Especially where the act of the servant was done out 
of the master’s presence, in violation of his orders and when it was impossible for him to 
have prevented such act. 


Tenth— When defendants have by their acts and conduct acknowledged their liability, after 


an injury has been done by a wild beast kept by them upon their premises, ante litum motam, 
or have in their pleadings claimed to be released from the debt so created by remission or 
conventional discharge of other tortfeasors with whom they are bound in solido, they will 
be estopped from subsequently denying their liability for the injury sustained. 


A plea of extinguishment or remission of a debt or obligation of any kind is an admission of 


its existence and validity, which will estop the party making such plea from contesting 
the correctness of the obligation alleged to have been extinguished. H. D. p. 1157. 


Eleventh—Those who keep ferocious animals are liable for all damages caused by them. 





Exodus, Chap. XXI, V. 29 and 30; Twelve Tables VII; Cooper's Justinian Lib. IV. Tit. 
IX, § 1, p. 358; Partida Law 23; Seventh Title XV, C. N. Arts. 1384, 1385; Domat, Part 1, 
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Book II, IX—1568 ; Merlin Repertoire Animaux, p. 416, Vol. 1, ib. 3 ‘‘ Blesse, 11 p. 186, ib. 
Verbo ” Quasi-Delit, 26 p. 242. 

It matters not whether defendants were owners or proprietors, the mere keeping of such ani- 
mal, a Bear, by them was unlawful, and is sufficient to render them responsible. Marcade, 
Tome 5, pp. 272 and 273; Toullier, Vol. II, No. 298; Addison on Torts, p. 22, 185; Sherman 
& Redfield on Negligence, § 188; Wharton's Law of Negligence, §§ 917, 918, 919, 920 and 
923; Hale’s Pleas of the Crown, Vol. 1, *430; May vs. Burdett, 9 A. and E. 100; 1 Foster 
& Finlaison, 92; 1 Comstock, 515; 8 Barb. 630; 38 Barb. 14; 41 Cal. 138; 16 Ind. 257; 52 Me. 
178; Spring Co. vs. Edgar, 99 U. S. 645. 

Twelfth—“ The harboring a Bear about one’s premises, or allowing him to be chained or kept 
there, isa sufficient keeping to support the action. It was the duty of the persons having 
charge of the premises, to have sent the Bear away or to have caused him to be destroyed.” 
Lord Tenterdon, C. J.. in McKone vs. Wood, 5 C. and P., (2 Eng. Com. L. R., p. 25.) 
“‘ Whoever brings on his lands and collects and keeps there anything likely to do mischief, 
if it escapes, must keep it at his peril; and if he does not do so, is prima facie liable for 
all the damage which is the natural consequence of its escape.’’ Justice Blackburn in 
Fletcher vs. Rylands, Eng. and I. Appeals, 3 Law Reports, 330. 

Thirteenth—There is no such thing as a *‘ tame Bear.” 

“The statement in the declaration that the defendant knew the bear to be of a fierce nature, 
must be taken to be proved, as every one must know that such animals as lions and bears 
are of a savage nature. For though such nature may sleep for a time, this case shows that 
it may wake upat any time. A person who keeps such an animal is bound so to keep it, 
that it shall dono damage. Ifit be insufficiently kept, or so kept that a person passing 
it is not sufficiently protected, the owner is liable.” Crowdor, J., in Besozzi vs. Harris, 1 
Foster & Finlaison, Nisi Prius, R. p. 92. 

Fourteenth—The surviving widow and children of a deceased person may recover all damages 
suffered by the deceased from injuries inflicted by a ferocious Bear kept by defendants. 
The widow and children are subrogated to all the rights of the deceased sufferer. R. C. 
C. Art. 2315; 20 A. 25; 27 A. 713. The jury are the proper judges of the quantum of dam- 
ages (17 A. 19; 23 A. 1x1), but if the evidence authorize it, the amount may be increased 
by the Appellate Court. 11 A. 645. . 

Fifteenth—A corporation “ organized” for the purpose of cultivating the science of rifle shoot- 
ing under the general laws of the State, has no legal existence, being unauthorized by law. 
Rev. Stats. Sec. 677 and 737; 16 A.153; 29 A. 369. Rifle shooting is an art and not a science. 
Being unauthorized by law, it can enjoy no public character and cannot appear in a Court 
of Justice. R.C.C. Art. 446. The members of such an association or partnership are 
liable in solido for damages caused by a wild beast, where by the articles of the association 
‘all property vested in the members jointly.” A bear is property and susceptible of pri- 
vate ownership. Rev. C.C. Art. 3415. ‘If an animal has many masters each will be held 
solidarily in the noxal action.” Digest of the Pandects, Book IX, Tit. 1, No. 14. 

Sixteenth—‘A corporation cannot commit a crime or an offense in its corporate capacity, al- 
though its members may be guilty of these crimes in their individual and respective capa- 
cities.” Rev. C. C. Art. 443. 

Seventeenth—“ If a beast kills a man it is murder or manslaughter in the owner.” Hale’s 
Pleas of the Crown, Vol. 1, *431; Blackstone’s Commentaries, Book IV, [197]. The fact 
that the party who has received wounds, apparently mortal, has been unscientifically 
treated, or that the treatment is the apparent cause of death, will not excuse the parties 
whose beast inflicted the wounds or lessen their liability civilly or criminally.’’ Wharton’s 
Criminal Law, § 941. 

Eighteenth—The officers of a corporation are its agents (Rev. C. C. 439), and their powers are 
regulated in the same manner as those of other agents. In cases where directors have 
acted beyond the scope of their authority, they are personally responsible in damages. 7 
R, 464; Addison on Torts, Chap. XX, Sec. 2; Story on Agency, §§ 309, 311; Wharton on 
Agency, §§ 537, 538, 539, 540, 542. 
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Nineteenth—Whether a corporation, association, or partnership may or not be rendered liable 
for any offense, neglect, imprudence or want of skill or other fault, its liability would not 
relieve its managers or other officers, or any person who has assisted or encouraged the 
offense or imprudence or negligence. R C. C. 2216-2817. All participants, aiders and 
abettors, principals and agents, masters and servants, whether members or officers of @ 

corporation or not, or acting under color of corporate authority, are liable personally and 

in solido for the consequences of their negligence or imprudence or illegal acts or omissions. 

R. C. UC. 2320-2324. 





Thomas J. Semmes on the same side: 


First—Where, in an assignment of errors and petition forinjunction, appellants have alleged 
the remission and conventional discharge of appellee's claim and judgment against them, 
they are estopped from contesting its validity and existence ; for the reason that a plea of 
extinguishment of an obligation admits the existence of the debt. 3 N.S. 273; 12 L. 307; 
Law R. 2, Privy C. 30; 14 L. 372; 18 L. 6; 14 An. 54; 31 An. 84; 11 An. 172; 2 An. 591; 5 
R. 486; 9 An. 528. Such averments resemble the plea of confession and avoidance. 
Stephens’ Pleading, 229. 

Second—An assignment of errors is a plea. C. P. Arts. 902, 346. All defenses going to the 
extinguishment of the action, can be pleaded for the first time in the Supreme Court, 
where the necessary facts appear from the record. 12 R. 237, 540. 

Third—An injunction against an execution, alleging extinguishment and satisfaction of the 
judgment enjoined, amounts to a recognition of its existence. A party cannot appeal from 
and enjoin a judgment at one and the same time. (25 An. 538). The injunction amounts 
to a release of errors in the judgment enjoined. 15 Mo. 441; 3Scam. 212; 1 Wis. 455. Plead- 
ing or taking advantage of a judgment, estops a party from reversing it on error. 17 
S. & R. 564; 44 Pa. 247. 

Fourth—Judicial confessions amounts to full proof against the party making them, and can- 

not be revoked. R.C.C. 2291. When contained in pleadings, and not in answers to inter- 

rogatories, such confessions may be divided. 4 R. 144; 14 An. 860 and 868. 


* Fifth— Where defendants have, by pleading remission and conventional discharge of plain- 
tiff’s claim, admitted its existence, the sole question left for the Court te determine, is the 
validity of the defense and not of the demand. A discontinuance of a suit is not a dis- 
charge of the claim. C. P. Art. 492. The rules of the Code relative to conventional soli- 
darity are not applicable to torts; and even if they were, the co-debtors in solido will not 
be discharged by settlements made with a part of the obligors, where it is shown that, in 
making such settlements, reservations of rights and claim were made and are contained 
in the receipts given by the creditor as required by Arts. 2101 and 2203 R. C. C. 


Sixth—The Crescent City Rifle Club, not being a corporation (32 Ind. 138, 169; 7 Lans. 412), 
is a partnership quoad third persons (Coyler, § 53; Story, § 144; 13 L. 300; 6 R, 127; 13 
An. 290; 1 Beasl, 31), and the entries in the books are conclusive upon the members, unless. 
proved erroneous. 1 R, 567; 4.N.S. 335. 





Joseph P. Hornor and Francis W. Baker for Defendants and Appel- 
lants: 


First—Masters and employers are answerable only for the damages occasioned by their 
servants and employees in exercise of the functions in which they are employed ; and 
such responsibility only attaches when the masters and employers might have prevented 
the act which caused the damage, and not have done it. C. C. 2320 (2290); 28 An. 7; 18 
La. 490; 8 N.S. 504; 15 La, 169; 18 La. 548; 8 La. 539; 17 La. 541; 5 R.11; 17 An. 166; 17 
An. 19; 7 An. 321; 10 M. 187, 497; 2.N. S. 267; 5 N. S. 251; 2 An. 890; 5 An. 134, 426, 424; 
11 M. 292; 12 An. 871; 13 An. 207; 14 An. 299; 7 N.S. 198; 4 La. 76; 8 An. 12. 


Second—Unless the act was a fault, no damages can be recovered for the act. 24 An. 1. 
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Third—Negligence is ‘the omission to do something which a reasonable man, guided by those 
considerations which ordinarily regulate the conduct of human affairs, would do, or doing 
something which a prudent and reasonable man would not do.” Broome’s Legal Maxims, 
p. 330; 11 Exchequer, 785. 

Fourth—If the plaintiff or his employee be guilty of negligence which has contributed to the 
accident, he cannot recover. 

Fifth—The intervention of a third person whose act caused the damage, relieves the defend- 
ant, even where he be negligent. Wharton, Law of Negligence, § 134. 

Sixth—The law of contributory negligence applies to injuries by animals fere nature. 99 U- 
S. 651; 1 Foster & F. 93; 3 Barnwall & Ald. (E. C. L. R.), 304. 

Seventh—The existence of a corporation, or the validity ot its charter, cannot be inquired 
into collaterally or incidentally in a suit to which the corporation is not a party, and when 
such issue is not raised in the pleadings. 

Eighth—When the character of a corporation has been approved by the District Attorney as 
legal, and the same is duly recorded, the individual members are protected by the charter, 
until such charter be formally decreed void or forfeited in a suit to which the corporation 
is a party, and where the question is formally put at issue. Revised Statutes, Sec. 677; 
13 La. 503 ; 2 Kent’s Coms. 212; Angeli & Ames on Gorporations, 510; 15 La. 26; 5 An. 
179; 9 An. 265; 94 U. S. 673; 44 Barb. 239; 24 Ill. 46; 2 Bos. 166; 24 Ill. 93 ; 19 Mich. 196. 

Ninth—A new trial on the ground of newly discovered evidence, supported by an atfidavit in 
due form, should be granted. 

Tenth—A new trial should be granted when the verdict is improper. 2 Hennen, New Trial, 
I, 1; 17 An. 78; 15 La. 466; 17 La. 336; 9 M. 285; 1 N.S. 713; 24 An. 314; 25 An, 114; 2% 
An. 374; 10 R. 119. 

Eleventh—A party entitled to a jury trial, is entitle to a trial by a jury properly instructed 
upon the law, and if an erroneous charge be given, the case should be remanded for a new 
trial. ©. P. 516. 

Twelfth—Objections to the admission of evidence, properly urged, and carried up on appeal 
by Bills of Exception, which are called to the attention of the Supreme Court, should be 
passed upon, 

Thirteenth—When an injunction has issued, it can only be set aside after trial and hearing of 
the parties, and if set aside improperly, and an appeal be taken, the case should be re- 
manded for trial at the cost of appellee. 

Fourteenth—Any action by a plaintiff, whereby the security of one defendant against his co- 
defendant is released, surrendered or diminished, will release the defendant. 

Fifteenth— When a party has been guilty of no wilful or intentional wrong, but is in good 
faith, and is sought to be held consequentially liable for the acts of another, punitive dam- 
ages will not be allowed, and a verdict for $7500 will be reduced as excessive. 11 An. 292; 

* 14 An. 806; 27 An. 716. 

Sixteenth—A defendant is not liable for the costs Of a co-defendant as against whom plaintiff 
has voluntarily discontinued. 

Seventeenth— Where the decree does not correspond to the opinion, it should be corrected so 
as to do so. 


The opinion of the Court was delivered by 

Topp, J. Mrs. V. Vredenburg, in her own behalf as the widow of 
William Hazard Vredenburg, deceased, and as tutrix of his minor chil- 
dren, brings this suit against the defendants, and claim from them in 
solido fifty-five thousand dollars damages. 

The petition alleges, substantially, that on or about the 30th of 
October, 1877, the said W. H. Vredenburg had cattle on pasturage in'a 
lot or field situated within the limits of the city of New Orleans, on or 
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near the junction of the Bayou St. John and Metairie Ridge; that while 
he was crossing his pasture on that day, in search of his cattle, he was 
sprung upon by an enormous and ferocious bear, which threw him down 
and bit him in fifteen places, and lacerated his flesh in a horrible man- 
mer, and of the wounds thus inflicted, after suffering excruciating tor- 
‘ture and pain, the said Vredenburg died on the 27th of November fol- 
lowing; that the bear had been kept on the premises of a society calling 
itself the “Crescent City Rifle Club,” which adjoined Vredenburg’s 
pasture; that under color of being officers and members of said club, 
though without any lawful right of so using the premises, the defend- 
ants having control and possession of the bear, whether owners of him 
or not, kept him on said premises for their pleasure and use; that the 
bear was wild and dangerous, and was kept in a negligent manner, and 
insecurely chained, and broke loose and prowled in the adjoining pas- 
ture of the deceased, and was not seen in time to be avoided by him; 
that by the terror, wounds, excruciating pains, long and torturing illness 
and mortal injuries inflicted on said Vredenburg, he suffered damages 
in the sum of $50,000; and his right of action for the same has, by 
operation of law, survived in favor of his widow and minor children; 
that the business of the deceased— that of keeping a dairy—was broken 
up by his illness, and he was forced to sell his cattle and dairy at a loss 
of $3000, and an expense of $2000 was incurred for medical attendance, 
medicines, nurses, surgical operations, etc. 

The defendants were asked to be cited, and were cited, individually. 
‘They first filed an exception, alleging the vagueness of the petition, in 
not showing whether they were sued because members of the Rifle Club, 
or individually and apart from such alleged membership, and in not 
setting forth specifically the items of damage and expenses charged. 

The following entry on the minutes shows the disposition made of 
this exception, which, as it has an important bearing on the case, we 
quote in full: . , 

“After hearing pleadings and argument of counsel, it appearing 
from the petition, the prayer thereof, and the admissions of counsel for 
the plaintiff, on argument, that defendants are sued individually and not 
as members of any society or corporation, and plaintiff having filed a 
detailed bill for medical attendance, medicines, surgical operations and 
nurses, in compliance with defendants’ exceptions, it is ordered said 
exceptions be overruled,” ete. , 

Tue defendants for answer pleaded the general issue. 

There were twenty-six persons named as defendants in the petition, 
some of whom were not cited, others of whom were discharged before 
or after judgment, leaving only seven of the original number now par- 
ties to the suit. 
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The case was tried by a jury, and from a verdict and judgment 
against them in solido for fifteen thousand dollars, the defendants have 
appealed. After the rendition of the judgment, an execution was taken 
out thereon, and W. J. Behan, one of the defendants in the suit in which 
the judgment was rendered, and one of the appellants in the present 
appeal therefrom, applied for an injunction against said writ, which was 
refused by the judge a quo; and from this refusal of the judge he took 
an appeal to this Court; and this injunction case was, by consent, con- 
solidated with the original suit of Mrs. Vredenburg vs. W. J. Behan et 
al., the pleadings of which we have just recited. The two cases, thus 
consolidated under the agreement, are to be reviewed and passed on 
together. 

1. The facts out of which this controversy grew are, substantially, 
as follows: 

The defendants were members of an association or society known 
as the Crescent City Rifle Club. 

In July, 1877, the Club, wishing to send some of its members North 
to participate in an inter-State rifle shooting match, about to take place 
in New York, for the purpose of providing means therefor, concluded 
to give an entertainment at Milneburg, on Lake Pontchartrain. The 
Continental Guards, a military company of the city of New Orleans, to 
further the object in view, and as a contribution to the proposed enter- 
tainment, offered to the Club a bear, owned by the officers of the com- 
pany, “as a prize to be shot for” on the occasion. The offer was 
accepted, and a member of the club was instructed to make the neces- 
sary arrangements for shooting for the bear. 

The entertainment came off on the 3d of August, 1877; the bear 
was brought on the ground and was offered as a prize, as previously 
arranged. He was won by William Arms, a member of the club, and one 
of the defendants. Arms put him up again to be shot for, and this time 
he was won by another person, who, however, declined to claim the prize. 
Arms had the bear taken to the grounds of the club, and caused him to 
be chained to the corner of the club-house; and there the bear remained 
until the 30th of October, 1877. These grounds had been leased by the 
club, and the house erected by it belonged, by the terms of their charter, 
to the members of the club. 

The pasture of Mr. Vredenburg, who was engaged in a dairy busi- 
ness, adjoined the grounds of the rifle club, and he and his employees 
in going to and from the pasture passed through these club grounds, 
On the evening of the 30th of October, Mr. Vredenburg went to the 
pasture after his cows. Ashort time thereafter, as he was returning from 
the pasture, he was attacked by the bear, which in the meantime had 
gotten loose, and received the injuries of which he subsequently died. 
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Tetanus or locked-jaw supervened, attended with great suffering, and his 
death occurred on the 27th November, twenty-one days after the wounds 
were inflicted. It is shown that just after Mr. Vredenburg passed 

‘ through the club grounds on his way to the pasture, a boy, who was em- 
ployed by him to assist in driving his cattle, and in his dairy business 
generally, came into the club grounds accompanied by a small dog, and 
teased the bear by setting the dog on him; and it was whilst the animal 
was thus worried, that he twisted his collar off, and ran after the dog 
and finally encountered Mr. Vredenburg; and just as he attacked him 
he was whipped by his keeper in an effort to prevent the attack, which 
only served to enrage him the more. 

This last mentioned fact, touching the acts of the hired boy in caus- 
ing the bear to break loose, is charged to have remotely caused or contri- 
buted to the death of the deceased, and is relied on by the defendants 
as a ground to relieve them of responsibility for the result; and though 
not strictly in the order of pleading adopted by their counsel, it is well 
to consider it at once, and eliminate it from the case. 

2. The doctrine of contributory negligence has never been carried 
to the extent contended for in this instance. Had the acts referred to 
been committed by Vredenburg himself, there would be great force in 
the plea urged; and the principle invoked would be strictly applicable. 
It is for his own acts, however, in this respect, that a man is bound and 
for which he must suffer; but he cannot be held equally answerable for 
the acts, faults and negligence of his employee. 

The master or employer is only answerable for the faults of his em- 
ployee when committed “in the exercise of the functions of his employ- 
ment, and when he might have prevented the act and not doneit. C.C. 
2320. 

In this instance, the boy’s act was not in the remotest degree con- 
nected with his employment; his employer was not present, was not know- 
ing or consenting to it; and it was not in his power to prevent it. 

Besides, the responsibility attaching to those who own, control or 
keep animals fere nature, to which class a bear belongs, is of that strict 
and grave character, as not to be relieved or modified by considerations 
of the kind presented, nor to be measured by rules that apply to owners 
or keepers of domestic animals. 

“~~ Animals of this kind, such as lions, tigers, bears, are universally re- 
cognized as dangerous. It is the duty of those who own or keep them, to 
keep them in such a manner as to prevent them from doing harm, under 
any circumstances, whether provoked, as they are liable to be, or not 
provoked. There must be security against them under all contingencies. 
Domat, p. 475; Merlin, Répertoire, tome 26, p. 242, verbo Quasi-Delit; 
Marcadé, tome 5, pp. 272, 273; 1 Law Repts., p. 263; 3 Law Repts., p. 330, 
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Nor does it matter that an animal of this kind may be to some ex- 
tent tame and domesticated; the natural wildness and ferocity of his 
nature but sleeps, and is liable to be awakened at any moment, sud- 
denly and unexpectedly, under some provocation, as was the case in 
this instance. 

If the defendants are otherwise liable for the acts of the bear, the 

acts of the boy in provoking him cannot, for these reasons, affect in the 
least that liability. 
* %. Another defense urged against the plaintiff's right to recover, is 
that the defendants are sued in their individual capacity, as admitted in 
the record, and cannot be held liable for acts done as members of a 
society, and as stockholders in a corporation known as “the Crescent 
City Rifle Club.” 

According to the language of the petition, fairly construed, and the 
admissions in the record, the suit is against the defendants as individ- 
uals, and they are not sought to be made responsible as members of a 
corporation or because of such membership. Their being designated 
and referred to as members of this rifle club, may be regarded as de- 
scriptive, and at the same time as bearing directly on the causes and 
motives that led to the acts and negligences charged against them. It 
might be argued, and it is in fact urged by plaintiff’s counsel, that keep- 
ing a bear or other wild animal was not one of the objects for which the 
association or alleged corporation in question was formed, was not 
within the scope or purposes of its organization; and that it is only for 
acts done or omitted by a corporation in its corporate capacity, and 
within the limitation suggested, that it is bound; and that, if the mem- 
bers of such corporation are guilty of acts of commission or omission 
entirely foreign to the purposes of the corporation, and not connected 
with their duties as officers or members of such body, they, the mem- 
bers, become personally and individually liable. 

Under the view that we take of this subject, the question suggested 
does not properly arise, and it is unnecessary to pass upon it. It isa 
principle of lawe that cannot be successfully controverted, that where 
persons sought to be made liable for their acts, imprudence or negli- 
gence, seek to escape such liability, by pleading some privilege or im- 
munity, in derogation of common right, they must clearly establish the 
existence of the same, and bring themselves strictly within the pro- 
visions of the law on which they rest such claim. For instance, in this 
case, when the defendants, sued as individuals, seek to shelter them- 
selves under the protection of corporate rights and privileges, and by 
virtue thereof claim exemption from personal responsibility, and the 
party against whom such immunity is invoked, denies its existence, the 
court is forced to consider the issue thus presented, and inquire into 
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the legality of the charter under which the claim is asserted, and see 
whether their pretensions are well founded and supported by law or not, 
And we do not concur with the defendants’ counsel that such inquiry 
can only be made in a direct action, attacking the charter of such alleged 
corporation. There may be some force in such reasoning, when the ob- 
ject of such attack is to have declared the forfeiture of the charter of a 
corporation admitted to have been legally created, and when such for- 
feiture is claimed by reason of the violation of its charter; or where the 
party sued has acknowledged the existence of the corporation by de4l- 
ing or contracting with it as such; but where in the absence of such con- 
ditions, as in this case, it is relied on as a matter of defense to a personal 
action, and its legal existence is denied, it becomes a legitimate subject 
of inquiry, and we must determine whether this alleged corporation was 
created under the authority of any law of the State. 16 An. 153; 29 An. 
369; 37 Cal. 354; 46 N. Y. 477; 3 N. Y. 394; 73 Ill. 197; 32 Ind. 138, 169. 

Article 446 C. C. provides: 

** Corporations unauthorized by law or by an act of the Legislature 
enjoy no public character, and cannot appear in a court of justice, but 
in the individual name of all the members who compose it, and not as a 
political body; although these corporations may acquire and possess 
estates, and have common interests as well as other private societies.” 

Was this rifle club a corporation authorized by law ? 

It was not chartered by a special act of the Legislature, but claims 
its existence as a corporate body under the provisions of section 677 of 
the Revised Statutes of 1870, authorizing the creation of corporations 
for literary, scientific and charitable purposes. And by reference to the 
act of incorporation, passed before a notary public in conformity to the 
general law referred to, we find the purposes and object of this corpora- 
tion, as therein declared, “ to be the establishment of a rifle club for the 
encouragement and advancement of the science of rifle shooting; the 
establishment of a club-house and ranges, and such other purposes in 
connection therewith as may be designated by law.” 

The right of individuals to receive a franchise from the State, and 
to be endowed with corporate immunities, is a privilege of a high order, 
and like all other privileges, is stricti juris; and the object or purpose 
on which such privilege is based and from which such right is claimed, 
must come strictly within the plain intent, terms and meaning of the 
law. 

Guided by this rule, and after a careful examination of the authori- 
ties that offered light on the subject, we are constrained to conclude that 
the declared object of the association in question does not fall within 
the purview, the letter or the spirit of the law relied on; that the act of 
incorporation for such purpose was unauthorized by law, produced no 
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legal effect and conferred no legal right. In other words, we cannot, by 
any reasonable rule of construction, term “ rifle shooting ” a science. It 
may rightly be called an art—an important art—but it does not rise to the 
dignity of ascience. The distinction between the two, science and art, 
has been the subject of much erudite discussion, and given rise to some 
confusion of ideas; but itis a distinction that is now generally accepted, 
is well defined, and has received authoritative recognition. It may be 
summed up thus: “Science, in its broadest sense, is knowledge ;” or, as 
stated by an eminent lexicographer, “ the knowledge of many, methodi- 
cally digested and arranged, so as to be attainable by one ;” a “ body of 
principles and deductions to explain the nature of some matter,”—as 
mental science, moral science, physical science, etc. “ It depends on ab- 
stract or speculative principles.” “Art relates to practice or perform- 
ance.” It is “practical skill as directed by theory or science,” “the mere 
application of knowledge.” 
Worcester, Webster, verbo Science, Art, Whewall, Davies. 


If “rifle shooting” is a science, the term may, with equal propriety, 
be extended to nearly everything pertaining to the occupations and 
pleasures of men. And as corporations may be created to promote science, 
it might multiply corporations ad infinitum, until all personal industries 
and pursuits would be swallowed up and all individual liability cease. 
The law does not encourage such tendencies and is not so lavish of her 
favors. Weare strengthened in our conclusions on this point by what 
may be properly regarded as a legislative construction of the law in ques- 
tion, under which this corporation claims to have been established. 
Section 677 of the Revised Statutes, containing the provision referred to, 
is but the re-enactment of an original act passed in 1855. Subsequently 
to the passage of this act, in 1857, with a view doubtless to extend the 
privileges granted by the act, and, as it were, to enlarge its scope and 
intendment, the Legislature passed another act for the purpose, as there- 
in declared, “ of promoting the love and practice of the fine arts.” This 
last act now constitutes Section 737, R.S. By the “fine arts ” is meant, 
according to the universal acceptation of the term, music, painting, 
sculpture, ete. If the first act of 1855 was not sufficient to embrace such 
objects, if science could not and did not include these, we cannot readily 
conceive how it could embrace “ rifle shooting,” and authorize the incor- 
poration of rifle clubs. Surely, music and painting and sculpture are 
nearer a kin to science than rifle practice or rifle shooting, and societies 
for the promotion and encouragement of the former present a better 
claim to a “scientific purpose” than the latter. Yet the Legislature vir- 
tually declared, by enacting the second act, that the first was too nar- 
row, too limited in its terms and provisions to embrace these fine arts. 
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The Crescent City Rifle Club never had a corporate existence. To 
give it or decree it one would be to pervert the plain intent of the law. 

Reaching this conclusion, we must regard this club as a voluntary 
association of persons, and their rights and responsibilities must be 
tested and determined by the same rules that apply to individuals or 
members of a privatesociety. Thus, the use of the club grounds and the 
club building and their appurtenances belonged jointly to the individual 
members, and such joint proprietorship imposed correlative duties and 
responsibilities. 

4, A great deal of testimony was taken that had little or no bear- 
ing upon the real issues involved in the case, and many bills of exception 
appear in the record embodying the objections to its admission. These 
objections went mainly to the effect of the evidence, as held by the judge 
4@ quo, though much of it was wholly irrelevant. 

The conclusion we have come to touching the merits of the case, 
and the disposition we shall make of it, render it unnecessary that we 
should pass upon these various bills. The salient facts of the case, and 
upon which our conclusions mainly rest, summarized trom the statement 
heretofore given, are these: 

That the bear was accepted by the rifle club as a prize to be shot for 
under the auspices of the club, and to raise a fund for the purposes of 
the club; that it was shot for, and subsequently carried to the club 
grounds by the direction of a member of the club and one of the defend- 
ants; that it was kept there and fed there for nearly three months by an 
employee of the club, and the expenses for its keeping and feeding paid 
for by the treasurer of the club, and an account of such expenses sub- 
mitted to the governing committee of the club, of which some of the 
defendants were members; that it was seen from time to time at the club 
house by members of the club and by all of the defendants save one; 
that no one objected to his being there; that whilst thus kept on the club 
grounds in charge of a keeper, he broke loose, attacked and wounded Mr. 
Vredenburg, who died of the wounds inflicted. 

The Code declares, “that every act whatever of man that causes 
damage to another obliges him by whose fault it happened to repair it.” 

That a person is responsible for the damage resulting from “his 
negligence or imprudence.” That he is answerable, not only for his own 
acts, but for the acts of persons for whom he is responsible, and of 
things in his custody. C. C. 2315, 2316, 2317, 2321. 

The law upon this subject is to the same effect under every enlight- 
ened system of jurisprudence. 

Thus a distinguished writer on this subject has said: 

“The mere keeping of an animal of a fierce nature, such as a tiger 
or bear, or dog known to be wont to bite, is unlawful, and therefore, if 
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any person is bitten or injured by such an animal, an action is maintain- 
able against the person who keeps it.” Addison on Torts, pp. 22, 230. 

And again: 

“The owner of wild and savage beasts, such as lions, tigers, wolves, 
bears, etc., if he neglects to keep them properly secured, is liable for in- 
juries committed by them according to their nature, without any evi- 
dence that he knew them to be ferocious, or that he was negligent in 
the mode of keeping them, since he is bound in ordinary prudence, to 
know that fact and to secure them from doing harm.” Sherman and Red- 
field on Negligence, 2188. 

“One who harbors a dangerous animal on his premises, though not 
his owner in any sense, is nevertheless responsible for injuries commit- 
ted by it while on or near his premises, to the same extent as if he owned 
it.” Sherman and Redfield on Negligence, pp. 227, 228. 

Mr. Justice Blackburn, of the English Court of Exchequer, thus lays 
down the rule on this subject: 

* We think the true rule of law is, that the person, who for his own 
use or pleasure brings on his land, and collects and keep there any thing 
likely to do mischief, if it escapes, must keep it at his peril, andif he does 
not do so is prima facie answerable for all the damage, which is the 
natural consequence of its escape. * * * Thisis, we think, established 
to be the law, whether the things so brought be beasts, or water, or filth, 
or stenches.” 

Fletcher vs. Rylands, Court of Exchequer, 1 Law Reports, p. 263; 
see, also, Hale’s Pleas of the Crown, vol. 1, 430; May vs. Bourdetts, 9th 
Adolphus & Ellis (3 Q. B.) U. 8. 101; Earl vs. Van Alstein,8 Barbour, N. 
Y. 630; 41 Cal. 138. 

These principles thus enunciated are sound we have our full ap- 
proval. 

There is a recognition of their spirit in an ordinance of the City of 
New Orleans on the subject, which declares: 

“No wild or ferocious animals shall be kept within the limits of the 
city, on the premises of individuals, or in menageries, unless such 
animals be under the charge of an armed guard day and night.” 

Leovy’s City Laws and Ordinances, Art. 703. 

And it is to be noted that this bear was kept on the club grounds, 
within the city limits, in open disregard of this ordinance. 

The fundamental principle on which the liability of the defendants 
rests, is concisely expressed in the following legal maxim, that is as old 
as the law itself and recognized in every known system of jurisprudence: 
“ Sic utere tuo ut alienum non laedas.” 

Proprietors or co-proprietors of lands or houses must not permit 
their property to be put to such uses as to cause injury to others, whether 
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by being made a refuge for noxious animals or a magazine for gun 
powder, dynamite or other explosive substances, or as a generator of 
foul and pestilential vapors destructive of health. And there was a 
tacit, though clear recognition of this principle by the defendants them- 
selves, or some of them, in calling a meeting after Mr. Vredenburg’s 
death to raise contributions for the relief of his family. No liability 
was openly avowed or intended to be acknowledged on account of this 
sad affair by such action, but there was a latent sense of responsibility 
evidently felt, which found expression in the language of one of the de- 
fendants, when testifying as a witness on the trial of the case, and who 
said by way of explaining the motive that prompted the proposed assist- 
ance, “that it was on account of the accident occurring on the grounds 
of the club.” 

It is, however, urged in behalf of one of the defendants, W. J. Behan, 
as sufficient to free him from any liability, that he did not know that the 
bear was on the premises. Under the circumstances of this case we can- 
not give such effect to this fact; nor do we consider it as having any 
real bearing on the question of his liability. 

This club was composed of many individuals; it had a complete or- 
ganization, with regular officers, governing committee, keeper of the 
grounds, etc. The defendant referred to was the head or chief of the 
association. Of course from the nature and objects of the organization 
it was not contemplated, nor was it possible that all the members thereof, 
the owners of the club-house and lessees of the grounds should oc- 
cupy the property; and, therefore, it was necessarily placed in the con- 
trol and keeping of employees of the club, who were charged with its 
management, and with the proper police and superintendence of the 
club-house and grounds, and generally with the same duties that the 
owners themselves were subject to, and who in this respect represented 
the owners, who were iegally responsible for the acts and omissions of 
such keeper or keepers. Nor can the fact of knowledge or ignorance of 
the employers touching such acts or omissions on the part of the em- 
ployee, restrict or enlarge that responsibility. It is a case where the 
principle of respondeat superior applies to its full extent. 

A reference to the authorities on this subject leave no room for doubt 
on this point. Thus a distinguished law writer has declared that “the 
master is liable for the acts of his servant, not only when they are directed 
by him, but also when the scope of his employment or trust is such that 
he has been left at liberty to do, while pursuing or attempting to dis- 
charge it, the injurious act complained of. It is not merely for the 
wrongful acts he was directed to do, but the wrongful acts he was suffered 
to do, that the master must respond.” 

“The wrong for which the master shall respond need not be an in- 
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in tentional wrong ; indeed, the liability is commonly all the plainer if it is 
of not, Every man owes to every other the duty of due care to avoid in- 
a ° jury ; and whether he manages his business in person or entrusts it to 
1- others, he must, at his peril, see that this obligation is observed. If 
"8 another has suffered an injury through the neglect or improper man- 
y agement of the business, the right of action arises, irrespective of the 
is agency by which the business was conducted.” 
y “Tt is immaterial to the master’s responsibility that the servant at 
3° the time was neglecting some rule of caution which the master had pre- 
Oo scribed, or was exceeding his master’s instructions, or was disregarding 
t- them in some particular, and that the injury which actually resulted is 
Is attributable to the servant’s failure to observe the directions given him. 
In other words, it is not sufficient for the master to give proper direc- 
1, tions, he must see that they are obeyed.” Cooley on Torts, pp. 534, 538, 
© 539, 540, 549, 562; Sherman & Redfield on Negligence, 259 ; 14 Howard, 
\- 468 ; 15 Ark. 118; 36 Vt. 248 ; 11 Minn. 277; 98 Mass. 567. 
y The acts and negligence on the part of the keeper of the grounds and 





the club-house, first, in receiving the bear on the premises, keeping him 

there for months, and suffering him to get loose, were all within the scope 

of his employment, and related directly to the duties with which he stood 

charged under his employment to properly manage and police the prop- 

erty, and bound him to exclude therefrom all things that might cause in- 
- jury to others, or if anything dangerous was admitted, then at least to 

use such care and precautions as to render any injury therefrom im- 
- possible, and this brings the case clearly within the meaning and intend- 
ment of the authorities we have cited. 

5. The defendants, however, claim their discharge from liability by 
reason of the discontinuance of the suit as to some of the original defend- 
ants, and the conventional release of others in consideration of the pay- 
ment of stated amounts, contending that the legal effect of this was to 
discharge all, and cite Art. 2203 C. C., which declares “ that the remission 
- or conventional discharge of one of the co-debtors in solido, discharges 
) all the others.” They say that the effect of the discontinuance entered, 
was, to suffer the demand, as to such parties, to prescribe, and those 
q against whom the suit was still prosecuted, if decreed to pay the debt, 
) could not compel their co-obligors, thus released, to contribute towards 
the payment of the debt or towards indemnifying those that were com- 
pelled to pay it. 
Admitting that the provision of law referred to applies to solidary 
obligors for a cause of action ex delicto—about which the authorities are 
| not clear, and we express no opinion—still the proposition has no force. 

The conventional discharge granted some of the parties, as evidenced 
by the receipts in the record, contained a feservation of the plaintiffs’ 
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rights against the remaining defendants, which reservation, by the very 
terms of thelaw, deprived such discharge of the effect ascribed to it as re- 
spects the other obligors. And we are aware of no authority that sup- 
ports the proposition that a mere discontinuance:of the suit as to 
some of the obligors released all the rest. Nor is it true that the claim 
against the parties, thus discharged from the suit, was extinguished by 
prescription, for the demand continuing to be prosecuted against a part 
of those solidarily charged, interrupted prescription as to all. 

6. We have been pointed to an alleged error in the verdict and 
the pleadings taken in connection therewith, 1nd are asked to remand the 
case on account of it. Itis this: The verdict finds in favor of the plain- 
tiff for a stated amount. It is urged that the causes of action set out in the 
petition are twofold and distinct in favor of different parties. That one 
demand is in favor of the widow and children, under the special pro- 
vision declaring that the right of action in the deceased survives to them, 
and the other in behalf of the succession of the deceased, such, for in- 
stance, as the expenses of the last illness and the loss resulting to the 
dairy business from such illness. There was no exception filed by the 
defendants to such faulty pleading, but issue was joined, and they went 
to trial without objecting to it. This might be held a sufficient reply to 
their complaint as to the form of the verdict, but giving every weight to 
it, it is no ground for remanding the case, since all the evidence before 
the jury is now before us, and we can give effect in our decree to the dis- 
crimination suggested, so far as the evidence will allow. 

The damage from the injury to the business is not fixed, or made in 
any way certain by the evidence; and we are therefore unable to make 
any distinct allowance on this item; and the amount proved on account 
of expenses falls far short of that claimed. We must suppose that the 
jury was controlled by the evidence, at least to the extent of not allow- 
ing anything on any part of the demand that was entirely unsupported 
by proof, and what they did allow must be attributed to the cause or 
causes of action that there was some evidence to sustain. The total 
amount of the verdict must be presumed to have been awarded on the 
main demand in favor of the widow and minor heirs, except what the 
evidence shows should be applied to the claim in favor of the succession, 
as explained above, All that the succession is entitled to recover is on 
account of expenses of last illness, as stated, and under the evidence this 
amounts only to the sum of two hundred and sixty dollars. 

7. There is, however, one grave error shown by the record, and to 
the prejudice of the defendants, and which, doubtless, had an important 
bearing on the verdict of the jury, which must be corrected. 

It is this: that in his charge to the jury the judge a quo announced 
“that damages can be claimed by the heirs of the deceased for the loss 
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of his life,” to which the defendants’ counsel reserved a bill. This was 
clearly erroneous, as shown by frequent adjudications of this Court, 
which, in effect declare “ that an action for damages caused by the kill- 
ing of a human being cannot be maintained.” 

Hubgh vs. N. O. & Carrollton R. R. Company. 6 An. 495. 

Barhart vs. Carrollton R. R. Co., 17 An. 244. 

Frank vs.-Same, 20 An. 26. 

McCubbin vs. Hastings, 27 An. 716. 

The act of 1855, amending article 2315 C. C., expressly limits such _ 
right in favor of the widows and minor heirs to the right of action which - 
the deceased would have had, had he survived the injury, and it cannot 
be extended beyond this. Besides, on referring to the petition, it will be 
seen that this was the only right of action sought to be exercised in this 
case, and the demand was positively limited to this. 

We must presume that this erroneous instruction to the jury influ- 
enced greatly their conclusion as to the quantum of damages allowed. 
The person killed was shown to have been in the prime of manhood, 
healthy and vigorous, and with every prospect of longevity ; and his life 
might, reasonably, have been deemed inestimable to his wife and little 
children, and we must conclude that a large part of the sum allowed by 
the verdict was purely for this consideration. Satisfied of this, we are 
constrained to reduce the amount of the verdict, though urged on this 
account to remand the case, which we must decline doing, as the entire 
evidence is before us and we are authorized to make the correction. We 
are the more prompted to this course by the consideration, that there is 
nothing in the r€cord, nor in the nature of the demand and the evidence 
in support of it, that, in the least, involves any turpitude on the part of 
the defendants, or reflects on their character as gentlemen. Their liabil- 
ity results from a strict application of legal principles, an application just 
and proper, but one that at the same time may be regarded, to some 
extent, as technical. 

Their fault was that of imprudence and negligence, nothing more. 
For these reasons, we.deem it just to reduce the amount of the verdict 
to $7,500, which must be credited with the amounts shown to have been 
paid. 

8. The conclusions which we have reached touching the main action 
and the questions connected therewith, virtually dispose of the injunc- 
tioncase. *° — 

Had the injunction been allowed, and tried on its merits, it would 
have been dissolved, as we have disposed of all the questions involved 
in the case adversely to the pretensions of the plaintiff in injunction. 
There might be a question as to whether the allegations of the petition 
did not, on their face, show a prima facie right to enjoin; but we think 
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it best for the interests of all parties that this vexatious litigation should 
terminate, and will shape our decree accordingly. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from in case of Mrs. V. Vredenburg vs. W. J. Behan et al., No. 
7573, on the docket of this Court, be amended by reducing the amount 
therein decreed against the defendants W. J. Behan, John Glyna, Jr., 
George Howe, Dudley Selph, William Arms and William Pierce to seven 
thousand five hundred dollars, two hundred and sixty dollars of which 
said sum is to be paid to the succession of W. H. Vredenburg, deceased, 
‘and the balance to the plaintiff as the widow of said deceased and as 
tutrix of his minor heirs; and as thus amended it be affirmed, defend- 
ants to pay costs of the lower court and plaintiff of the appeal in said 
case; and it is further decreed that the judgment in the case of W. J._ 
Behan vs. Mrs. V. Vredenburg et al., No. 7917, be affirmed, plaintiff 
therein to pay costs of both courts. 





DIssENTING OPINION. 


Bermupez, C. J. Whatever may be the responsibility which attaches 
to owners of property for the wrongful use of the same by employees 
entrusted with the keeping thereof, I do not think that it fastens when 
the owner had not the exclusive control of the property, or having such, 
was absent, unaware of such use, unable to prevent it, and when such 
use was not done in, but out of, the course of the legitimate functions 
or line of the duties of such subordinates, and was not sanctioned and 
ratified, and could not even have been foreseen. 

I think the allowance too large, unless the fact of death, which is 
entitled to no consideration, assist in the computation and assessment. 

I therefore dissent from the decree, 





Pocué, J. I dissent from the opinion of the majority in these cases, 
and reserve my right to give my reasons in writing at a later day. 





DISSENTING OPINION. 


Pocuf, J. It is admitted by the majority that the district judge 
committed a grave error to the prejudice of the defendants in charging 
the jury, “that damages can be claimed by the heirs of’ the deceased 
for the loss of his life;” and that this errur had doubtléss an important 
bearing on the verdict of the jury. 

It is shown by the record that the jury did not mention in their ver- 
dict the elements of damages which they considered, and on which ele- 
ment or causes they predicated their finding; and nothing precludes the 
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supposition that they may have based their verdict exclusively on the 
damages caused by the loss of the life of the deceased; in which case 
their verdict would necessarily be set aside and annulled. 


In reviewing their verdict we, therefore, grope in darkness as to 
what error was committed by the jury, so as to be justified in even cutting 
down the amount allowed by them to one-half. I, thereiore, think that 
under such circumstances, the case should have been remanded for trial 
according to law, as it appears, under the erroneous charge of the judge, 
that the trial which took place was not conducted according to law. 


T also earnestly differ from the opinion of the majority in visiting 
liability on W. J. Behan, who is shown to have been absent from the 
State when the bear, after it had been shot for and thus disposed of 
- by the club, was brought back to the club grounds and kept there until 
the day of the accident without Behan’s knowledge or consent; and, 
therefore, without any opportunity on his part to protest against the 
presence and keeping of the animal on the grounds and thus to prevent 
the catastrophe which brought about this litigation. 


For these reason I dissent from the opinion and decree rendered ia 
this case. 





On APPLICATION FOR REHEARING. 


Topp, J. In the body of our opinion in this case, we stated that the 
amount which we allowed the plaintiff was subject to a credit for the 
sums shown to have been paid after the judgment of the District Court 
was rendered. We, however, omitted to state in our decree the total’ 
amount of this credit, and this omission should be corrected. 


We do not think that the defendants, against whom our judgment 
is rendered, should be compelled to pay any costs of the District Court 
accruing by reason of citations issued against some of the original defend- 
ants, who were never actually cited, and growing out of the proceedings 
against others who were subsequently discharged or released by the 
plaintiff. 


It is, therefore, ordered that our previous decree be amended and 
corrected by declaring the amount thereof ($7500) subject to a credit of 
six thousand five hundred and eighty dollars ($6580), being the aggregate 
of the sums paid by some of the original defendants on account of the 
judgment of the lower court, and that the defendants named in our de- 
cree pay the costs of the District Court, except such as grew out of cita- 
tions and proceedings exclusively against those of the original defend- 
ants who either were not actually cited or after citation and judgment 
were discharged, which costs, with the costs of appeal, are to be paid by 
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plaintiff, and that the decree heretofore rendered as thus corrected and 
amended be reaffirmed, and a rehearing refused. 





Pocué, J. For the reasons given in my dissenting opinion, I think 
that a rehearing should have been granted in this case, and I therefore 
dissent from the opinion of the majority in refusing the rehearing herein 
prayed for. 

, BERMupeEz, C. J., concurs. 
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force, and impo-ing certain municipal license taxes. Decision in City of New Orleans vs. 
Vergnole, 33 An. 35, affirmed. 

The Administrator of Finance of the City of New Orleans has no authority to reduce in 
some particular cases the amount of the license tax fixed by the city ordinance. 


Deven. from the First City Court of New Orleans. Skinner, J. 


S. P. Blanc, Assistant City Attorney, and Geo. Denegre for Plaintiff 
and Appellee. 


A, J. Lewis for Defendant and Appellant. 


The opinion of the Court was delivered by 

Pocué, J. Defendant, a retail dealer in groceries and liquors by the 
glass, appeals from a judgment condemning him to pay a city license of 
$75 on his business for the year 1880, and he relies upon the following 
defenses: 

1st. That the license demanded exceeds that imposed by the State. 

2d. That the license is not imposed in proportion to the profits 
realized. 

3d. That the license is not equal and uniform. 

4th. That by reason of the destruction of the levees and wharves, 
through the ravages of the Mississippi River, in the vicinity of his busi- 
ness establishment, commerce was driven thence to other portions of 
the city, by means of which his business was materially impaired, in 
consequence of which he was entitled to a reduction of one-half of the 
license claimed of him, as was done in the case of several of his neigh- 
bors engaged in the same business, but which was unjustly refused to 
him. The defense embodied in the first three points is identically that 
which was made in the case of the City vs. Julien Vergnole, recently 
decided by this Court, 33 An. 35, and disposed of adversely to the de- 
fendant, and is, therefore, untenable. 
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5th. Plaintiff, having introduced in evidence the city ordinance im- 
posing a license of $75 for the year 1880, on all retail dealers in grocer- 
ies and in liquors by the glass, defendant offered to prove by testimony 
that for the reasons enumerated in his fourth ground of defense the 
license of several of his-neighbors had been reduced one-half, and that 
the same privilege had been denied him. Plaintiff objected to such 
testimony as irrelevant, and it was admitted over his objections. 

In our opinion the judge erred; he should have rejected such 
testimony, which at most proved a dereliction of duty on the part of 
the Administrator of Finance, who in a proper case might be amenable 
therefor. 

In the face of a positive city ordinance imposing a fixed license on 
all persons engaged in the same trade, we know of no authority in the 
’ Administrator of Finance, or in any other city officer, to reduce said 
license in any case or in any emergency. We have been referred to no 
act or ordinance of the city authorizing such reduction, and we must 
enforce the city ordinances as they are proven. 

The whole defense is groundless, and the judgment of the lower 
court is therefore correct. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be affirmed at appellant’s costs. 








No. 7992. 


City or New Orteans vs. Ecrirse Tow-Boat Company. 


The Ordinance of the City of New Orleans, imposing a license tax upon the owners of tow- 
boats running on the Mississippi river to and from the Gulf of Mexico, does not impose a 
duty upon tonnage ; nor is it a regulation of commerce. Such Ordinance is not, therefore, 
in conflict with the provisions of the Constitution of the United States on these points. 
The authorities on the subject aré reviewed at length in the Decision. 

Nor is the same Ordinance obnoxious to the restrictions of the State Constitution of 1879. 
Decision in City vs. Vergnole, 33 An. 35, reaffirmed. 


PPEAL from the Third District Court for the parish of Orleans. 
Monroe, J. 


S. P. Blanc, Assistant City Attorney, for Plaintiff and Appellee. 
T. Gilmore & Sons for Defendant and Appellant: 


First—An ordinance of the City Council, levying a license tax upon vessels enrolled and 
licensed under laws of Congress, is in conflict with the Constitution of the United States 
and vojd. 

Second—A license tax upon tow-boats is unconstitutional under Art. 118 of the Constitution of 
1868, because not uniform upon all vessels. 

Third—An ordinance of the City Council, inconsistent with the provisions of the Constitution 
of 1879, cannot be enforced. 
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The opinion of the Court was delivered by 

Topp, J. The City of New Orleans sues defendant for the amount of 
a license tax ($500), with interest and costs, for the year 1880, imposed 
by ordinance of the City Council, of the 23d of December, 1879, upon 
“‘every member of a firm or company, every agency, person or corpora- 
tion, owning and running tow-boats to and from the Gulf of Mexico.” 
The defendant company is the owner of tow-boats, which are enrolled 
and licensed for the coasting trade, pursuant to acts of Congress, and 
employed in towing vessels between the City of New Orleans and the 
Gulf. The grounds of defense are: 

1st. That the license tax in question is a duty upon tonnage and 
a regulation of commerce, and that the ordinance imposing it is, there- 
fore, in violation of Art. 1, Sec. 8, Par. 3, of the Constitution of the United 
States, which provides that Congress shall have power “ to regulate com- 
merce with foreign nations and among the several States, and with the 
Indian Tribes,” and also Sec. 10, Par. 3 of the same article, which de- 
clares that no State “ shall without the consent of Congress lay any duty 
on tonnage.” 

2d. That it is violative of the State Constitution, because the tax 
is not equal and uniform, nor imposed in accordance with the limitations 
therein prescribed, , 

From a judgment in favor of the City the defendant has appealed. 

The right of a man to the use of his property, or to pursue any 
legitimate calling or occupation, may be regarded as an inherent right, 
not derived from any positive legislation. The protection afforded by a 
government to the enjoyment of the right, imposes the obligation on the 
citizen to contribute to the support of such government, and authorizes 
the imposition of taxes, as the equivalent for the protection thus afforded. 
The objects of taxation under our present and former constitutions 
have been property, incomeand occupations. The tax upon occupations 
is termed a license tax, to distinguish it from the tax on property. 

This power to tax for the support of the government is one of the 
chief attributes of sovereignty; and this power, on the part of a State, 
extends over all objects embraced within its sovereignty, subject only to 
such limitations as the State may prescribe for itself, or to the inhibi- 
tions of the Federal Constitution. 

Nathan vs. Louisiana, 8 Howard, 73; McCulloch vs. Maryland, 4 
Wheat. 429; Brown vs. Same, 12 Wheat. 419; Transportation Co. vs. 
Wheeling, 9 Otto, 273. 

This being an acknowledged right of a State, any restriction of it 
by the only supreme authority to which it is subject, the Constitution of 
the United States, must be shown by the express language of that in- 
strument, or result from the clearest implication. 
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There seems no necessary connection between this power of taxation 
in a State, and the language of the Federal Constitution invoked as a 
limitation on that power; and we have high authority for holding that 
the framers of that instrument did not construe the clause referred to 
as bearing upon the subject of this power. We read in the Federalist, 
which is regarded by the highest judicial tribunals as important authority 
on the subject of constitutional construction, and the production of Mr. 
Hamilton, who was disposed to construe liberally the powers of the 
general government, as follows: 

“ That the States would possess an independent and uncontrollable 
authority to raise their own revenue for the supply of their own wants; 
and with the single exception of duties on imports and exports, would, 
under the plan of the constitution, retain that authority in the most abso- 
lute and unqualified sense. And that an attempt on the part of the 
general government to abridge them in the exercise of it, would be a 
violent assumption of power, unwarranted by any article or clause in the 
constitution.” Federalist, No. 32. 

And, in the Passenger cases, 7 Howard, 283, the Supreme Court of 
the United States, through its organ, Chief Justice Taney, held: 

“ That though a ship when engaged in the transportation of passen- 
gers, is a vehicle of commerce, and within the power of regulation 
granted to Congress, yet it has always been held that the power to regu- 
late commerce, as conferred, does not give to Congress the power to tax the 
ship, nor prohibit the State from taxing it as the property of the owner, 
when he resides within their own jurisdiction. That the authority of Con- 
gress to tax ships is derived from the express grant of power in the 
eighth section of the first article, to tax and collect taxes, duties, imports 
and excises; and that the inability of the States to tax the ship, as an in- 
strument of commerce, arises from the express prohibition contained in 
the tenth section of the same article.” 

The tenth section referred to, being that clause which prohibits the 
States from laying any imposts or duties on imports or exports except 
what may be necessary for executing its inspection laws. 

In the case of Transportation Co. vs. Wheeling, 9 Otto, 273, Mr. 
Justice Clifford, as the organ of the Court, after referring to the extract 
from the Federalist quoted above, and speaking of the Federalist as 
ever having been regarded as entitled to weight in any discussion, as 
to the true intent and meaning of the provisions of the fundamental law, 
proceeds as follows: 

“From which it follows, if the writer of that publication is correct, 
that the power granted to regulate commerce did not prohibit the States 
from laying import duties upon merchandise imported from foreign 
countries; that the commercial clause (i. e. the clause invoked against 
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the license in this case) does not apply to the right of taxation in either 
sovereignty, the taxing power being a distinct and separate power from 
the power toregulate commerce; and that the right of taxation in the States 
remains over every subject where it before existed, with the exception 
only of those expressly or impliedly prohibited.” These he men- 
tions as the only prohibitions, those denying to a State to levy duties on 
imports or exports, except such as are absolutely necessary for executing 
its inspection laws and to levy any duty on tonnage without the consent 
of Congress. 

In harmony with these decisions, it has been held that steamboats, 
ships, ferry-boats, etc., are liable to taxation, as property, at their home 
ports. 2 Cal. 590; 39 Mo. 460; 3 Ind. 481; 9 Ala. 234; 48 Barb. 157; 16 
Wall. 472; 17 How. 596. 

“ A State tax which remotely affects the efficient exercise of a Federal 
power, is not for that reason alone prohibited.” Railroad Company vs. 
Peniston, 18 Wall. 5. 

** A State may impose a tax upon the capital of a corporation created 
by it, although the corporation is created for the purpose of towing vessels 
and carrying freight and passengers.” Such is the express language of 
the Supreme Court of this State in the case of the Union Tow-Boat Com- 
pany vs. Bordelon, 7 An. 192. And, in the course of his opinion, Mr. 
Justice Preston, as the organ of the Court, well remarked: 

* It is said that the tax is a regulation of commerce and conflicts 
with the power of Congress to regulate commerce with foreign nations, 
and among the several States. * * * We cannot conceive that a 
question can arise under the article of the Constitution of the United 
States quoted. All taxation upon property within one State may re- 
motely affect its commerce with a sister State. Thus, a tax upon stores 
may increase the price of merchandise brought here by merchants from 
abroad; a tax upon warehouses, the price of storage of produce from 
the Western States, and a tax upon our markets may enhance the price 
or perhaps curtail the quantity of supplies brought to them. Yet these 
taxes have never been questioned.” 

See, also, 11 Mich. 43; 8 Ohio, 521; 48 Barb. 157. 

And, as mote closely analogous to the case at bar, it has been held 
“that a State law requiring every express company or railroad com- 
pany having a business extending beyond the limits of a State to take 
out a license is valid, for it is a tax on the business of making contracts 
within the State for transportation beyond it.” 

Osborne vs. Mobile, 16 Wall. 479; 15 Wall. 293; 49 Ala. 404; Dela- 
ware Railroad Tax, 18 Wall. 208. 

Upon a question of so much importance, and one which has so 
largely occupied the attention of courts distinguished for their learning 
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and ability, and been so extensively discussed, we prefer, simply, to cite 
the authorities which must command respect rather than to elaborate 
our own views. It suffices that we state our conclusion on this point 
from a mature consideration of them, and which is, that there is noth- 
ing in the clause of the Federal Constitution referred to giving Con- 
gress the power to regulate commerce with foreign nations or between 
the States, that is infringed by the ordinance in question, imposing the 
license assailed; and it would only be by a strained and narrow con- 
struction that any conflict or even any direct relation between the two 
could be discovered. 

II. Nor can the license be properly regarded as a duty on tonnage, 
which is made the second ground of attack. We have shown by the 
authority cited that a State can levy a tax directly on a ship as prop- 
erty, although it may be engaged in commerce. This seems to us to be 
more like a direct duty on tonnage than the mere imposition of a license 
on a company using such vessels in their business. Besides, the very 
meaning of the term of itself shows that this prohibition has no direct 
bearing or pertinency to the question at issue. 

Cooley says: “ Duties on tonnagé the States are forbidden to levy; 
the meaning of the prohibition seems to be that vessels must not be 
taxed as vehicles of commerce, according to capacity, it being admitted 
that they may be taxed like other property.” Cooley, Const. Lim. (4th | 
ed.) 606. 

III. It is urged also that the license and enrollment of the vessels 
belonging to this company under the Federal laws deprives any inferior 
authority of the power to exact a license for the use of such vessel in 
their business. 

The authorities do not sustain this position, but on the contrary, 
are in direct opposition to it. 

Burroughs on Taxation, 149, 155; 16 Grat. 139; 18 How. 71; 16 B. 
Mon. 699; 1 Black. 603; 5 Wall. 475. 

FV. In regard to the alleged conflict between this ordinance and the 
State constitution, it suffices to say that this question was before us in 
the case of Vergnole vs. City of New Orleans, 33 An. 35, which was a 
suit to enforce the payment of a license imposed by the City Council at 
the sume time, and where the same ground of nullity was set up; and 
in that case we held for the reasons therein assigned that there was no 
provision of the State Constitution that rendered the license or the 
ordinance imposing it void. We adhere to that ruling. 

This disposes of all the issues presented by the pleadings in the 
case, and finding no error in the judgment appealed from, the same is 
affirmed with costs. 

Rehearing refused. 
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No. 8204. , 


Tue Heres or Jacosp Hoover vs. Z. York anp E. J. Hoover, Executors. 
A. G. OsBer, INTERVENOR. 


The fault is attributable to Appellant, in case of an incomplete Transcript, when it is by his 
directions that the Clerk has omitted some of the documents offered in evidence. 

Article 898, C. P.. does not protect Appellant against the consequences of an incomplete 
Transcript and a clearly defective Certificate of the Clerk, when he takes no steps what- 
ever to remedy the deficiencies of his appeal before the Motion to dismiss is submitted. 
It has been the constant practice of this Court, under such circumstances, to dismiss the 


appeal. 


PPEAL from the Ninth Judicial District Court, parish of Concordia, 
Hough, J. 


James G. Leach, for Defendants and Appellees: 
On Morton To Dismiss. 


First—The clerk’s certificate ought to show that the transcript is a fall and complete trans- 
cript of the record of the case in the lower court ; and when the certificate does not show 
that fact, the appeal should be dismissed. 21 An. 458. 

Second—The clerk's certificate ought to show that the transcript contains a copy of all the 
evidence adduced on the trial in the lower court. C. P. 896. 

Third—When it appears that the appellants’ attorney would not permit the clerk to copy the 
entire record in the transcript, the appeal should be dismissed. 10 An. 418. 

Fourth—A fter the order of appeal was taken in open court, and the term of court at which it 
was taken had expired, the lower court could not, at a subsequent term, and while the 
appeal was still pending, make any further orders in the case. 


John S. Boatner for Intervenor and Appellee: 


a 

Where the certificate of the clerk does not show a fall and complete transcript of a case as 
presented to the lower court, the appeal should be dismissed. C. P. 896; 21 An. 458. 

Where it appears that the attorney for appellant would not permit the clerk to copy in the 
transcript the entire recoré, the appeal should be dismissed. 16 An. p. 41; 8 An. 433. 

The clerk should certify unqualifiedly that the transcript contains all the testimony adduced 
on trial. Code Practice 896. 

The affidavit of the clerk annexed to the motion to dismiss in this suit, shows the defective 
transcript was made by the instructions of the attorney for appellant, and that the clerk 
is not at all to blame. Your Honors will see also in the copy of papers called “ trans- 
cript,” that, after an appeal had been granted and bond filed, the attorney for appellant 
took a rule on defendants in the District Court to compel them to agree with him as to 
what should be contained in the record, which was very properly overruled by the Dis- 
trict Court as having then no jurisdiction of the case. 

The certificate of the clerk is evidently designedly defective, he nowhere certifies that this 
is a correct transcript, nor does he say that it contains all the evidence adduced on trial 
in the court below, which I say is essentially necessary. Code of Practice 96; 16 An. 
898; 11 An. 604; 21 An. 458. 

I respectfully ask that the motion to dismiss be sustained and case dismissed at cost of 
appellant. 


Geo. S. Sawyer for Plaintiffs and Appellants. 
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On Motion To Dismiss. 


The opinion of the Court was delivered by 

Pocu&, J. Appellees move to dismiss this appeal for deficiencies in 
the record and in the clerk’s certificate, attributable to appellants’ fault. 
The clerk certifies, in substance, that the record contains a transcript of 
extracts of minutes of the court in this suit, and in other suits offered 
in evidence, and of enumerated documents, amounting to twenty-three 
in number, figuring in this suit. 

But he signally fails to certify whether the copy of the record which 
he sends up contains all the testimony adduced on the trial of the cause, 
and in his affidavit, which is attached to the motion to dismiss, he in- 
forms us that the documents offered in evidence, which are not trans- 
cribed in the record, were eliminated by him at the request of appel- 
lants’ counsel, who directed him to copy only the documents selected by 
said counsel. z 

Our attention is called to a counter-affidavit filed by appellants’ 
counsel, who explains his reasons for instructing the clerk as charged, 
and seeks to justify his course by showing that, by transcribing all the 
documents contained in the suits offered in evidence by appellees, the 
transcript would have been swelled up to some fifteen hundred pages, 
for which his clients, who are poor, would have been unable to pay; and 
in which he also urges that appellees had omitted to designate specially 
which portions of the records of the suits referred to had been offered 
by them, and that, therefore, the clerk was confused in the selection of 
such documents to be copied; and he further complains of the discharge 
by the judge a quo of a rule which he had taken on appellees’ counsel 
for the purpose of compelling them to make such selection of documents. 

An inspection of the note of appellees’ evidence shows that they 
offered in evidence “the entire record and other proceedings had and all 
papers filed” in two distinct suits which are fully described. It was, 
therefore, the plain duty of the clerk, under sections 2 and 6 of rule one 
of this Court, as amended on November 2d, 1880, concerning the omis- 
sion of ordinary process of court and returns thereon, to have copied 
all the documents contained in the records of said suits. 

He was ready to perform such a duty, when directed by appellants’ 
counsel to do otherwise, and the result is a transcript which does not 
contain all the testimony adduced, and thus fails to give us knowledge 
of all the matters argued or contested below. 

We find no error in the refusal of the District Judge to interfere by 
rule in the making up of the transcript of appeal, the sufficiency of 
which is exclusively within the province and under the control of the 


appellate tribunal. 
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, The transcript and the certificate of the clerk are both fatally defi- 
cient, and cannot support the appeal. C. P. Art. 896; 21 An. 458; Bacas 
vs. Smith, Labat & Co. vs. Décuir, recently decided and not yet reported. 

It is, therefore, ordered that this appeal be dismissed at appellants’ 
costs. 





On APPLICATION FOR REHEARING. 


The opinion of the Court was delivered by 

FENNER, J. Such grave and earnest complaint is made by the 
respected counsel for appellants, of our action in dismissing this appeal, 
that we have attentively re-examined the question, without discovering 
how we could have acted otherwise. 

The appellants have filed a transcript of appeal, the clerk’s certifi- 
cate to which is absolutely deficient in every requisite prescribed by 
law. It is a bald certificate that the record contains a true and correct 
transcript of certain enumerated documents, withont the slightest in- 
timation that it contained a complete transcript of all the proceedings 

-and testimony. We have never encountered a certificate so grossly de- 
fective. ; 

This certificate was notice to appellants that their appeal could not 
be sustained upon the transcript filed, and made it their duty to take 
the proper proceedings provided by law to remedy the defect. 

Timely motion to dismiss was filed upon the double grounds: 

1st. That the certificate was not such as required by law. 

2d. That, in point of fact, the record was diminished by the omis- 
sion of important documents offered in evidence. 

Notwithstanding this additional notice, no steps whatever were 
taken by appellants to remedy defects. 

Neither at nor before the time for argument was application made 
for time to correct errors as allowed by Art. 898 C. P. No application 
was made for mandamus to compel the clerk to grant a proper certifi- 
cate, if he had illegally refused so to do, as allowed by C. P. 899. No 
certiorari was asked to perfect the transcript if incomplete. 

The case was submitted on the motion to dismiss and the merits of the 
case without reservation. Upon inspection of the record, we discovered, 
not merely the grossly insufficient certificate, but also an affidavit of the 
clerk, filed with and made part of the motion to dismiss, and of which, 
therefore, appellants were bound to take notice, to the effect that the 
attorney of appellants would not permit him to make a full and com- 
plete transcript, but refused to pay for such, and enjoined him to make 
the transcript as it was made, and not to include certain other docu- 

ments offered in evidence. This affidavit was not substantially con- 
tradicted by the counter-affidavit filed by counsel for appellants, which, 
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instead of contradicting the facts, simply assigned reasons for his action. 

In this state of case as submitted, we are at a loss to conceive of 
any ground upon which a different decision from that rendered by us 
could have been anticipated. 

Leaving out of view every thing except the defective clerk’s certifi- 
cate, its deficiencies being patent, and no steps having been taken to 
correct them, and no application having been made for time for that 
purpose, before submission of the motion to dismiss, the continued ex- 
istence, if not the origin, of the defect was attributable to the fault of 
the appellants, whose duty it was to present a complete and properly 
certified transcript; and they were not protected by the Act of 1839, now 


made part of Art. 898 C. P. 
It has been the constant practice of this Court, from the date of 


the adoption of that act, to dismiss appeals for this cause under such 
circumstances. 

1 An. 171, 180; 2 An. 996; 3 An. 592; 4 An. 487; 7 An. 257, 442; 9 An. 
190; 10 An. 180; 11 An. 644, 604; 19 An. 261; 22 An. 83; 27 An 68; 20 An. 
21, 141; 21 An. 458, and cases recently decided, quoted in our original 
opinion. 

See specially Gillaulet vs. Marcelin, 7 An. 442. 

Succession Kemp, 9 An 190. 

The question before us on this application is whether there was 
error in the decision rendered upon the case as submitted. There was 
none. 

Rehearing refused. 








No. 8220. 


JouN A. STEvEnsON vs. E. L. Witney, Tax CoLLEecTor, ET AL. 


A Defendant, sued out of the Parish of his domicil, may legally appear and standin judgment. 
Decisions in 31 An. 88 ; 30 An. 595, and 29 An. 194, affirmed. 

In an action of nullity of judgment on the ground that Defendant was sued out of his domicil, 
the record showing that the judgment was not rendered on default, and there being no 
evidence before this Court to establish that Defendant did not cure by appearance and 
plea the illegality of citation, the presumption of omnia rite acta must prevail and the 
judgment must stand. : 

The reconventional demand being for less than $1000, this Court has no jurisdiction to revise 
the judgment rendered thereon. 


PPEAL from the Ninth Judicial District Court, parish of Tensas. 
Hough, J. 





L. V. Reeves and W. G. Wyly for Plaintiff and Appellant : 
First—Errors of law need not be pleaded, they may be presented by an assignment of errors 
suggested in the brief of counsel, or they may be noticed ex oficio by the Court. 5.N.S. 
341; 2 A. 335; 4A. 129, 254. 
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Second—A judgment should be given by reason of the law as well as by reason of the evi- 
dence ; it should never be rendered contrary to or against the law, and what the law is 
need not be pleaded. 

Third—A claim for taxes is not a debt—it is not suable, unless made so by statute ; it is a con- 
tribution by the citizen to support the government that gives him protection, the mode 
and manner of levying and enforcing the collection thereof rests alone with the State, and 
its exercise is one of the highest powers of sovereignty. 7 A. 194; 18 How. 272; 13 A. 90. 

Fourth—The Revenue Laws of the State (Act 96 of Acts of 1877; Acts 77 and 107 of the Acts of 
1880) confer no power on the courts to entertain suits for collection of taxes in the country 
parishes; on the contrary, they seem to confide that duty solely to the Executive Depart- 
ment of the government; and by the terms of article 210 of the Constitution tax collectors 
are forbidden to sue. 

Fifth—The levying of taxes, and providing the mode of collecting them, belong exclusively to 
the political department, and the enforcement of the revenue laws belongs to the Executive 
Department, the tax collectors and all revenue officers being employees of that depart- 
ment. ‘‘The functions of the departments of government are kept distinct, and the 
Executive cannot divest judicial process. But the assessment of taxable property, and 
the collection of taxes, are legal proceedings or process, but not judicial proceedings or 
process.” (See Union Towboat Company vs. Bordelon, 7 A. 194, 377; 8 A. 472; 18 How. 
272; 13 A.90; Act 96 of Acts 1877; Acts 77 and 107 of Acts 1880; Article 210 Constitu- 
tion of 1879.) 

Sixth—The collection of taxes not being a judicial function, except only so far as made such 
by special statutes, the courts ‘cannot usurp any greater control over this business than 
is imposed on them by law. In the absence of statutory authorization they are without 
jurisdiction of the matter ratione materie.”’ (See 13 A. 90, a case in principle directly in 
point). 

Seventh—‘‘ The consent of parties cannot give jurisdiction, and all courts before whom such 
an unauthorized controversy is brought, must decline ex oficio any order which would re- 
cognize a right to sustain the case. It matters not, therefore, that no exception has been 
filed, * *. there being no express law authorizing him to contest.” etc. (See 13 A. 90, 
the language of which we quote, because that case, though different, depended upon the 
same principle that this does, to wit: to what extent can the courts act in a statutable rem- 
edy, not a common law remedy.) 

Eighth—The suability of a claim for taxes is a question of law, not of fact; therefore it need 
not be alleged, nor set out in an assignment of errors. It will be noticed ex oficio by the 
Court. This principle was recognized by this Court in State vs. Bank of Louisiana, 5 N. 
S. 340, 351. See, also, 5 M. 623; 2 A. 488, 492. 

Ninth—Immovable property cannot be legally sold for taxes by the sheriff under a fi. fa.; he 
can only sell it as ex oficio tax collector by giving the notice and making the publication in 
the form prescribed by section 37 of Act 77 of 1880. 

Tenth—The constitutional ordinance for ‘‘ Relief to Delinquent Taxpayers” remitted all in- 
terest, penalties and costs till Ist January, 1881; consequently the sheriff was properly 
enjoined by us from selling our property on 5th January, 1280; under the fi. fa. which 
allowed interest on the taxes from Ist January, 1877. Nor could he sell without the right 
of redemption as was attempted, in contravention of article 210 of the Constitution. 


Eleventh—It was not necessary to plead legal objections—errors apparent on the record, 5 N. 
S. 340, 341. 


Twelfth—An injunction, though not maintainable on the allegations of the petition, will not 
be dissolved, where it is manifest a new writ should issue, if the one sued out be dissolved. 
2A. 488, 492. . 


Thirteenth—This Court should not be controlled by conjectures and presumptions in deter- 
mining a grave question of jurisdiction for want of a legal citation. It should not relax 
the rule for years imbedded in our jurisprudence that in reference to the adequacy of cita- 
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tion nothing is leftto presumption. No one is presumed to have waived his legal rights in 
this regard. 

Fourteenth— Whether there was a waiver ot citation or not by appearance and plea, is a ques- 
tion of fact not raised in the answer and upon it the parties did not go to trial below. 
Therefore, justice would require that the case be remanded upon this point, if our other 
legal objections are not good. ‘ 


H. R. Steele and E. H. Farrar for Defendants and Appellees: 


First—Want of jurisdiction ratione persone is not a matter of public order. It can therefore 
be waived. C. P. Arts. 93, 333, 395; Dupuy vs. Greffin, 1 N. S. 201; Fleming vs. Hiligs- 
berg, 11 R. 77; Flower vs. Hagan, 2 L. 226; Joccoton Exception de Procédure, pp. 11 to 59; 
D. lib. v. t. 1, L. 1, 2and 5; C. lib. ITI, to 13, 1. 4. 


Second—There is no conflict between Art. 162, C.P., as amended by the Act of 1861, and Arts. 
93, 333 and 335; and that amended article is prohibitory only in so far as to invalidate 
agreements made as to the election of domicile for the purpose of being sued. Jex vs. 
Keary, 18 A. p. 89; Marqueze vs. LeBlanc, 29 A. 194 ; School Board vs. Weber, 30 A. 595; 
Phipps vs. Snodgrass, 31 A. 88. 


Third—The jurisprudence to the contrary, established by the Ludeling Bench, and quoted in 
plaintiff's brief, never had any foundation in law or in reason. 


Fourth—Art. 376, C. P., was repealed by the Act of March 20th, 1879, which is reproduced in 
the Revised Code of 1870 as a proviso to Art. 375. Its reappearance in the Code of 1870 is 
due to the carelessness or stupidity of its compiler. 


Fifth—The ordinance for the relief of delinquent taxpayers, passed by the late constitutional 
convention, has never had any force or validity whatever, for the reason that it was not 
submitted to the people for their ratification or rejection, and, that the convention had no 
power of legislation, and, indeed, no powers whatever except those defined in the legisla- 
tive act, under whose authority it was convoked. Jameson on Constitutional Conventions, 
§§ 415-418, and 479, 520; Cooley on Constitutional Limitations, 4th Ed. p. 41. 


Sixth—Conceding its validity, there is nothing in that ordinance which annuls any judgment 
obtained by the State for taxes, or which suspends the execution on the principle of such 
a judgment. 


Seventh—Execution of such a judgment between January Ist, 1880, and January Ist, 1881, 
could have been suspended by injunction only as to the interest, costs and charges therein 
decreed, and the injunction, even if granted, would have to be coupled with the proviso 
that it should fall and cease to be operative on January Ist, 1881, unless prior to that date 
the principal of the judgment was paid. 





The opinion of the Court was delivered by 

Fenner, J. This is an action for nullity of a judgment, coupled 
with a demand for an injunction to restrain its execution. 

We quote from the petition the sole ground of nullity alleged, viz: 
“That under and by virtue of the provisions of the constitution of 18€8 
and of the articles 162 and 163 of the Code of Practice, the said judg- 
ment, as rendered, is an absolute nullity for the reason that said judg- 
ment was not rendered by a judge having jurisdiction over the place 
where your petitioner has his domicil and place of residence.” 

Plaintiff lived in the parish of Iberville. The suit, in which the 
judgment attacked was rendered, was brought in the parish of Tensas. 

42 
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Citation was sent to the parish of Iberville and domiciliary service was 
there made on plaintiff. Upon the sufficiency of this citation we are not 
called on to pass, because, from the evidence presented in this record, 
we are not able to say what further proceedings took place in the suit 
and whether any deficiency of citation may not have been cured by ap- 
pearance and plea. The records of the suit is not offered in evidence. 
The note of evidence shows that plaintiff in injunction offered in evi- 
dence only the petitions, citations and returns thereon, judgment and 
writ of fi. fa., etc. Nothing indicates that these constitute the entire 
record. A reference to the judgment so offered shows that it was not 
rendered on default. The judgment reads: “This case having been 
called and tried, and after hearing the pleadings and evidence, and the 
law and evidence being in favor of the plaintiff, it is, by reason thereof, 
ordered, adjudged, etc.” 


Without a violation of all rules of proceeding, such a judgment 
could not have been entered in absence of appearance and plea, and the 
presumption omnia rite acta, compels us to assume that such existed. 
Under these circumstances the ground of nullity set up by plaintiff 
cannot be sustained. Want of jurisdiction ratione persone, resulting 
from citation before a judge other than that of defendant’s domicil, is 
waived by appearance and plea other than by exception declining the 
jurisdiction, and, when so waived, does not affect the validity of the 
judgment. ©. P. 93. The contrary jurisprudence established for a 
time by the Court presided over by Chief Justice Ludeling, was not, in 
our opinion, well founded, and has been reversed by our immediate pre- 
decessors in several decisions. 

Phipps vs. Snodgrass, 31 An. 88; also 29 An. 194; 30 An. 595. 


The reasoning of the Court in the case of Phipps vs. Snodgrass is 
unanswerable, and we fully approve the rectification, there made, of our 
jurisprudence. This disposes of the action of nullity and of the injunc- 
tion founded thereon. 


The other objections to the proceedings urged in brief of counsel 
cannot, as a matter of course, be considered in the action of nullity, 
not having been pleaded. Indeed, we infer they are urged solely in 
opposition to the reconventional demand of the defendant. This, how- 
ever, is for less than one thousand dollars, and we have no jurisdiction 
to revise the judgment rendered thereon. 

Dean vs. Clark, 5 An. 105. ° 

Tardos vs. Toulon, 14 An, 429. 


The converse rule that, where the principal demand is unappealable 
and the reconventional demand is appealable, the latter only can be re- 
vised here, rests on the same principle, and has been frequently recog- 
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nized. Vincent vs. Schweitzer, 17 An. 199; 3 Rob. 387; 10 id. 438; 11 id. 
12; 15 An. 521. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from upon the demand of plaintiff against defendant be 
affirmed, and that the appeal from the judgment on the reconventional 
demand be dismissed, appellant to pay costs of this appeal. 

Rehearing refused. 


No. 7727. 
CHARLES LAFITTE ET AL. vs. Wipow E. R. DELOGNY ET AL. 


The wife may, after the death of the husband, ratify the act by which she had bound herself 
for his debt, during his lifetime. 

The nullity of such an act is only absolute in this sense, that she cannot ratify it as long as 
she is under the marital influence. 

When the wife has ratified such an act after the death of the husband, the ratification is re- 
troactive and renders the act valid from its original date. 

Therefore, creditors who only became so subsequently to its date, cannot attack the validity 
of the ratified act. 


PPEAL from the Fourth - udicial District Court, parish of St. James. 
Duffel, J. 


Robt. G. Dugué for Plaintiffs and Appellants: 


The rule that creditors cannot sue to annul contracts made before their debt accrued (C. C. 
1993), refers only to contracts which can produce some effect—not to those which can pro- 
duce none—such as simulated contracts and those which are reprobated by laws ot public 
ordee. 15 An. 177; 12 An. 173; 1 An. 133. 

The prescription of one year against the action of an individual creditor to annul the acts of 
his debtor, only begins to run from the day he has obtained a judgment against him. C. 
C. 1994. Until he gets a judgment, he cannot bring the action, unless the defendant in 
the action to annul be made a party to the suit for liquidating the debt. C. C. 1972, 1975. 

An act importing a confession of judgment is not a judgment. 

Contracts of a debtor made more than a year before suit is brought to annul them, cannot be 
avoided, if the only cause of nullity be the preference given to one creditor over another: 
But, if they contain other causes of nullity, they may be avoided. C. C. 1987. 

A married woman cannot bind herself for her husb7nd’s debts. C.C. 2392. Thisisalaw of public 
order; and any attempt to violate it is absolutely null. C.C. 12; Demolombe, vol. 1, p. 
15, No. 17; p. 19, No. 20; 9 L. 585; 3 Merlin, Répertoire, verbo Dérogation ; 1 Toullier, p. 
87 et seqg.; 14 An. 169; 12 R, 82, ; 

Contracts violating that law are considered as made in fraudem legis, like other contracts 
which violate other laws on the same and kindred subjects, and they cannot be ratified. 
15 An. 651, 628; 30 An. 291, 1021; 13 An. 12; 29 An. 253; 26 An. 375; 22 An. 462; 9 L. 351; 
14 L. 115; 1 An. 304; 12 R. &2. 

Creditors of the wife, as well as the wife herself, may attack an invalid mortgage upon her 
property, and sue to annul a sheriff's sale of her estate made in violation of the rules and 
forms of law. C. C. 1989, 1990, 1970, 1977: 6 R. 21; 9 L. 542; 6 An. 552; 10 An. 18; 5 R. 


288; 30 An. 511. 
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The mortgage of a married woman does not bind her, unless it inures to her separate advan- 
tage. This advantage is of the essence of the obligation, and must be shown by those who 
seek to enforce it, in a case where she has not been authorized by the judge. 29 An. 123; 
30 An. 1021, 1106. 

And in order to bind her, the amount which inured to her benefit must be made certain, and 
must be skown to have been expended in something which the husband was not bound to 
furnish her. 9 An. 268; 5 An. 495, 586; 7 N. 8. 67; 7 M. 465; 4R. 510; 1 An. 428; 6 R. 64; 
6 An. 57. 

, When no separation of property is proved, community must be presumed ; and all debts con- 
tracted during the community, are presumed to be community debts, for which the hus- 
band alone isliable. 30 An. 1106; 12 An. 663, 852; 1U An. 30; C. C. 2403; 19 An. 249; 13 
An. 546; 6 An. 57; 12 R. 580; 1 An, 428; 5 An.173, 572; 6 An. 453; 13 An. 593. 

The wife is only bound to contribute to the family and household expenses when she has ob- 
tained a separation of property—and to bear them alone when nothing remains to the 
husband, after the judgment of separation has been executed. C. C. 2425. 

She ought (but is not bound) to bear a portion of the marriage charges, if all her property be 
paraphernal and she have reserved to herself the administration of it. C. C. 2389; 10 An. 
554; 14 An. 281. 

In this case there is no judgment of separation; and it has not been shown that all her prop- 
erty was paraphernal, and that she had reserved to herself the exclusive administration 
of it. 

A notice to pay, a notice of seizure, a notice to appoint appraisers, an inventory of the prop- 
erty seized, etc., are necessary to make a valid sale under executory process. C. P. 735, 
745, 654, 671; 6 R. 192; 2 An. 145; 22 An. 22; 1 R. 295; 5 An. 737. 

No papers at all were served on Mrs. Delogny, the sheriff’s return to the contrary notwith- 
standing—and the sale is a nullity. (See her sworn testimony, p. 24 of transcript.) 

When a writ of seizure and sale prescribes a delay certain for its return into court, it must be 
returned as in the caseof a fi. fa. C. P. 745, 642. A sale after the return day is void. 18 
An. 657 ; 22 An. 23; 28 An. 75; 26 An. 735; 2 An. 776. 

A sheriff ’s sale must be made at the seat of justice, unless the debtor requires it to be made on 
the premises, under pain of nullity. C. P. 664, 665; 17 L. 76; 6 R. 21; 3 An. 147; 2 An. 386. 

The agreement between Mrs. Delogny and her son Neuville, to the effect that the exemptions 
should only apply in case a stranger should purchase the property. considered in this brief 
at p. 16 et seg. Testimony of Mrs. Delogny, pp. 25 and 26 of transcript. 


J. E. Puché for Defendants and Appellees. 


Spencer & White on the same side: 

First—The wife may at any time resume and take the admioistration ot her separate property, 
and haé that administration when the debt to N. R. Delogny was contracted. 

Second—When administering, debts contracted by her for the cultivation and improvement of 
her property are valid. Such was her debt to N. R. Delogny. 

Third—When separate in property or separately administering her estate, it is not only her 
right, but duty to contribute to the family expenses. C. C. 2389, 2395; Toullier, vol, 4, 
Secs. 553 to 565; Toullier, vol. 3, 2d part, p. 109. 

She was separate, and separately administered her estate in this case. 

Fourth—To maintain the “ revocatory action,” the creditor must show first that his debt ex- 
isted at date of the act complained of; and second, that the act was not only injurious, 
but fraudulent. C.C. Arts. 1993, 1978. 

Plaintiff has proven neither fact. 

Fifth—If a debt is a just one it is no fraud to acknowledge it before it is prescribed, or to re- 
fuse to oppose its execution. A debtor is not obliged to do wrong to one creditor in order 
to protect another creditor. . 

Sixth—If the alleged fraud consists merely in giving preference to one creditor, the action is 
barred by one year from the date of the act giving the preference. C.C. 1987. 
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Plaintiffs’ action was brought four years after N. R. Delogny’s purchase, and is barred. 

Seventh—An act absolutely void and non-existent cannot be ratified. If the law declares that 
an act done by an incapable can be ratified, that act is not in the proper sense, and, from 
every standpoint, absolutely void. 

Eighth—The law declares that the acts of married women, ultra vires, and beyond the limits 
of their legal capacity, may be ratified. C. C. 1786. 

That those contracting with them cannot plead the nullity resulting from her incapacity, C. 
C. 1791, 

Ninth—If an act is, from every point and view null and non-existent, as contrary to public 
order, any one having the least interest may plead its nullity, C. C. 12. 

The fact that the person contracting with the wife cannot plead it, shows that her act is not 
in all respects null and void. 

Tenth —Her act, in such cases, is only conditional. The suspensive condition which affects it 
is that she shall, or shall not, ratify after her incapacity ceases. If the condition happens— 
if she ratifies, it is valid from itsdate. If the condition do not happen, if she does not ratify 
it, and she or her representatives repudiate it, it is void, ab initio. Like all conditional 
contracts, they are void or valid, ab initio, according as the condition happens, or does not 
happen. The happening or non-happening of the condition retroacts to the day of the con- 
tract, and validates or invalidatesit accordingly. C. C. 2021, 2042. 

Eleventh—It is only in this sense, and to this extent, that the contract can be properly said 
to be void. It is only when the wife does not ratify it, and it is repudiated by her or her 
representatives, that the event has happened that nullifies the act retroactively. It is only 
in this class of cases that our courts have ever declared such acts null and void. 

Twelfth—The acts done by married women, ultra vires, are only relatively, only conditionally, 
null. See Marcade, vol. 4, p. 405, on Arts. 1124 and 1125, C. N.; Toullier, vol. 1, pp. 597, 598. 
See, also, C. C. 2221, which declares that it the wife does not sue to annul such acts within 
ten years, the action is barred. 

Thirteenth—The incapacities of married women may be classified as follows: 1. Incapacity 
for want of authorization, Arts. 122, 2397 C.C.; 2. Incapacity growing out of the rela- 
tion she bears to the husband, C. C. 1790; and 3, incapacity growing out of the subject- 
matter of the contract, C. C. 1790, 9398. 

Fourteenth—Those incapacities are all akirf—all of the same nature. They are all born of the 
same necessity, towit: That of securing the husband's supremacy on the one part, and of 
protecting the wife’s dependence on the other part. The incapacity in the one case is as 
much a regulation of public order as in the other. The nullity affecting the wife’s sale of her 
immovables, without authorization, is as radical as that affecting her promise to pay the 
husband’s debt. This is demonstrated by Arts. 2397 and 2398. They are grouped under 
the same section of the Code treating of the incapacity of the wife; and the language of 
prohibition is identical in the two articles. 

Fifteenth—It is only when viewed from the standpoint of a married woman, who has not rati- 
fied, and who, in person, or through her representatives, repudiates the contract, that it 
can be said, or ever has been said in any adjudicated case, that the contract is null and 
void. In such a case the condition has happened which defeats, resolves and renders as 
never having existed, the contract. 

Sixteenth—The cases cited by plaintiff are all of the class stated in above, No. 14. They have 
no application to this case, where the wife, after the death of her husband, has formally 
ratified the contract, thereby fulfilling the condition wh.ch retroacts and validates the act 
ab initio. 

Seventeenth—The noteand mortgage are evidence of asingle contract. The mortgage act con- 
tains full proof of the debt, and of that identical debt, the note is only another and addi- 
tional evidence. The acknowledgment made in writing on the note, in January, 1872, oper- 
ated upon the entire contract —just as transfer of the note operates a transfer of the mort- 
gage. The fact that the mortgage is not negotiable, in the sense of the law merchant, so 
as to defeat equities, is totally irrelevant to this case. 
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The opinion of the Court was delivered by 

Topp, J. The plaintiffs, mortgage creditors of the defendant, Widow 
E. R. Delogny, seek by this action to annul a sheriff’s sale of a planta- 
tion, situated in the parish of St. James, made on the 4th of April, 1874. 
This sale was made in a proceeding to foreclose a special mortgage on 
the property, executed by Mrs. Delogny on the 29th of November, 1865, 
in favor of N. R. Delogny, her son, who was the purchaser at said sale, 
and is also a defendant in the action. 

It is charged in the petition that the debt for which the property 
was sold was not the debt of Mrs. Delogny; that if it ever had any exist- 
ence at all, it was a debt of her husband, for which she obligated herself 
in contravention of a prohibitory law; and it was, therefore, an abso- 
lute nullity; and further, that it was prescribed before the date of the 
sale. 

It was alleged, also, that the sale was a nullity owing to certain 
irregularities and illegalities in the proceedings, under which it was 
made—which irregularities are specifically set forth in the petition. 

This action of nullity was coupled with a suit for the debt claimed 
to be owing the plaintiffs by Mrs. Delogny, and for a recognition of the 
mortgage securing the same. 

The defendant, N. R. Delogny, answered; first, pleading the general 
issue, and then averring the reality and validity of the mortgage debt 
under which the property acquired by him at the sheriffs sale was sold, 
and the legality of that sale, alleging that the consideration of the debt 
inured to the benefit of Mrs. Delogny, his co-defendant, who, at the time 
it was contracted, was the owner of the plantation mortgaged, and 
separated in property frcm her husband, and finally, he denied the right 
of the plaintiffs to attack this mortgage or demand the nullity of the 
same, for the reason that plaintiffs were not the creditors of Mrs. 
Delogny at the date of the contract, nor till long afterwards. 

No answer was filed by Mrs. Delogny. There was judgment by de- 
fault against her for the debt sued on, with a recognition of the mort- 
gage on certain property not embraced jn the act of mortgage to N. R. 
Delogny, and rejecting the demand for the nullity of the sheriff's sale. 
From this judgment the plaintiffs appealed. 

The mortgage was executed by Mrs. Delogny in favor of N. R. De- 
logny, on the 29th November, 1865, and the one in favor of the plaintiffs, 
together with the notes which it was given to secure, on the 29th of 
December, 1872. 

It is plain that, if the mortgage in favor of N. R. Delogny was given 
to secure a real and valid debt of Mrs. Delogny, and it was a subsisting 
debt at the time of the sale in question, it could not be attacked by the 
plaintiffs, who became her creditors long after its execution. This, we 
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understand, is conceded. The plaintiffs, however, deny that it was given 
to secure a legal or valid debt of Mrs. Delogny. On the contrary, they 
aver that the alleged debt and mortgage never had any existence, that 
they were absolute nullities, because given for the debt of the husband 
of Mrs. Delogny, then living, in contravention of the express provision 
of the Code, declaring that a wife cannot bind herself for the debt of 
the husband. They further charge that this debt, if it ever existed, was 
extinguished by prescription before the sale was made under it. 

It is shown that the plantation mortgaged was the separate prop- 
erty of Mrs. Delogny, and had been long prior to the date of the mort- 
gage in favor of her son. Much testimony was taken to show that Mrs, 
Delogny had the separate administration of her property, and that the 
debt in question inured to the separate benefit of her property under 
her exclusive administration, and that, therefore, the debt was her debt 
not the husband’s, for the payment of which she legally bound herself 
in the act of mortgage. 

The view we take of this case, after a thorough investigation of the 
issues presented in the pleadings and the law bearing on the same, ren- 
ders it unnecessary that we should decide this question of law and fact, 
in regard to and bearing upon the original liability of Mrs. Delogny for 
this debt. Weare strongly inclined to believe, from the evidence, that 
the debt, or a large portion of it, was contracted for the benefit of Mrs. 
Delogny’s separate property, and administered by her, and, therefore, 
a valid and subsisting debt against her; but, as stated, the decision on 
this point is not necessary to the conclusion to which we have arrived. 

As shown above, the act of mortgage in favor of N. R. Delogny was 
passed in November, 1865. The husband of Mrs. Delogny died in 1866 
On the 6th of January, 1872, Mrs. Delogny formally and in writing ac- 
knowledged the debt, and promised to pay it, thus fully ratifying the 
contract, and interrupting prescription upon it. In December, 1872, she 
executed the mortgage and notes in favor of the plaintiffs. 

The mortgaged property was sold in April, 1874, under executory 
process taken out on the mortgage in favor of N. R. Delogny, and by 
her silent acquiescence in the proceedings and sale, she again ratified 
the contract in which they were based. 

Admitting that the debt originally was the debt of her husband, 
which she thus ratified and promised to pay and permitted the sale of 
her property to pay, did such ratification create any legal obligation on 
her part, and make the debt a valid debt against her from the time it 
was contracted? In other words, was the mortgage given by her for 
the debt of her husband, conceding it to be such, a nullity so absolute 
and radical as could not be ratified by her, after the death of the hus- 
band and after she was thus freed from marital power and influence? . 
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The question of the nullity of contracts has been a subject of pro- 
found inqutry to civilians, in the discussion of which they have displayed 
a great deal of legal acumen and ingenuity—sometimes presenting dis- 
tinctions respecting the different classes of alleged nullities so refined 
and attenuated as to be almost beyond the power of the human mind 
to grasp them. Out of these discussions we can, however, deduce cer- 
tain general rules or principles bearing on the subject, which, from fre- 
quent recognition and adjudication, may now be regarded as almost 
elementary. 

While we find that the best known and most marked division of 
nullities is that of absolute and relative nullities, yet the former have 
been subdivided into two kinds or classes. 

For instance, if the cause of nullity in a contract rests on motives 
primarily or exclusively of public policy or social order, or has its origin 
in the respect due to good morals, it is a nullity so absolute and radical 
that the law always and continually resists it and makes and declares it 
as non-existent and not susceptible of ratification. Among contracts 
thus tainted are cited contracts by the father or husband to surrender 
the paternal or marital power, contracts to pay money for the commis- 
sion of a crime, a partition of a succession before it is open, and such 
like contracts. 


This principle is thus enunciated by Dunod, a writer of acknowl- 
edged distinction: 

“La prohibition est censée faite par rapport 4 lintérét public 
lorsque son premier et principal objet est le bien de la société, la con- 
servation des choses et droits qui appartiennent au public, et qu’elle 
statue sur ce qui concerne les bonnes meeurs, ou ce qui est hors du 
commerce, par le droit naturel, des gens ou civil. 


“ Telleg sont les dispositions des lois au sujet des actes qui emportent 
quelque délit ou quelque turpitude, ou contiennent l’aliénation de ce 
dont le commerce est interdit, pour une cause publique et perpétuelle 
comme les choses sacrées et le domaine. 


“La nullité qui résulte de la prohibition en ce cas est absolue, par- 
ceque la loi résiste continuellement et par elle méme & l’acte qu'elle dé- 
fend; elle le réduit & un pur fait, qui ne peut étre ni confirmé ni auto- 
risé, et qui ne produit aucun droit, aucune action ni exception. Cette 
nullité peut étre objectée, non-seulement par la partie publique, mais 
encore par toutes sortes de personnes.” 

Dunod, Traité des Prescriptions, ler part, chap. 8, p. 47. 


Another class of nullities which do not fall strictly under the prin- 
ciples above referred to are, nevertheless, in a certain sense, absolute. 
It is that class of nullities which, while they to some extent affect public 
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order and the general interest of society, are nevertheless established 
primarily in the interests of individuals. 


As the same author expresses it: 

“ Quoique la fin de la loi soit toujours l’intérét du public et de la so- 
ciété, la vue de cet intérét est souvent éloignée, et la loi considére en 
premier lieu, dans sa prohibition et dans les nullités qu’elle prononce, 
Vintérét des particuliers.” Primario spectat utilitatem privatam et 
secondario publicam. 


Toullier, speaking of this class of nullities, uses this language: 

“Des nullités prononcées principalement, primario, pour intérét 
des particuliers * * * sont néanmoins absolues dans ce sens 
qu’elles anéantissent essentiellement et radicalement l’acte et le font 
regarder comme non fait et non avenu. 

* Ainsi, s’il est vrai que toutes les nullités qui ont l’intérét public 
pour cause premiére sont absolues, il n’est pas vrai de dire que toutes 
les absolues ont pour cause l’intérét public.” 

Toullier, vol. 4, 553 et seq. 


This division of absolute nullities into two kinds, based on the 
reasons mentioned by the authors cited, has been expressly sanctioned 
by the decisions of this Court. 

Vaughan vs. Christine, 3 An, 328. 

Chesneau’s Heirs vs. Sadler, 10 M. 226. 

Hassel’s Heirs vs. Lefebre, 6 L. 601. 


Toullier cites among this kind of nullities the alienation of dotal 
property and the sale of an immovable of a minor by his tutor; and in 
regard to the latter, he says: this sale of a minor’s property is null, 
absolutely null, yet the minor may ratify it, and then adds: 

“En un mot, nous ne connaissons point de nullité fondée sur l’inté- 
rét privé qui ne puisse étre réparée par la ratification expresse ou 
tacite.” 

And this language of Toullier, and the doctrine which it sanctions, 
have been approved by this Court. 3 An. 328. 

The nullity charged, respecting the act of mortgage executed by 
Mrs. Delogny in favor of her son in this case, may be classed among 
the nullities that results from the incapacity of the wife, growing out of 
the relation she bears to her husband. C. C. 1790. 

To judge of the character of the nullity, we must consider the 
reasons for its enactment. 

It is evident that when the law declares that the wife cannot bind 
herself for her husband, or become security for his debts, this was to 
protect her against acts resulting from her dependence on her husband. 
The law grants to the married woman the ownership of all property 
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which she may bring into the marriage, or which may fall to her by in- 
heritance or otherwise, after marriage, with the further right to ‘the 
seperate administration of such property. All these and similar rights 
granted by law to married women would be insecure, and amount to 
little or nothing, if the wife were permitted to bind herself for her hus- 
band’s debts, and hence, the necessity of the safeguard and protection 
afforded her and her property against the marital power of the husband, 
in the wise provision which declares that she cannot thus obligate her- 
self for the debts of her husband. If, in violation of this legal provision, 
she does so contract, the contract is a nullity, and, in a certain sense, an 
absolute nullity. During the continuance of marital authority, it has no 
existence, and she cannot ratify it. And even when the marital authority 
ceases by the death of the husband or otherwise, it is still non-existent, 
and she and her heirs after her can invoke the nullity of her act. And 
such contract can never spring into life or obtain vitality unless the 
wife, emancipated from marital authority and restored to her full and 
complete capacity to contract, chooses, in the exercise of her freedom, to 
ratify it,and by such ratification endow with being a contract, which, 
up to that time, had remained dormant, or had never existed. Ratione 
cessante, cessat ipsa lex. 

Such a contract may be assimilated to other contracts which the 
wife is forbidden to enter into without the consent of her husband. 
Thus article 2397 Civil Code declares that the wife, whether separated 
in property by contract or judgment, or not separated, cannot, except 
by and with the authorization of her husband, and in default of the 
husband, with that of the judge, alienate her immovables of whatever 
nature they may be. And another article (124) forbids her to mortgage 
or acquire without such authorization. These provisions of law may be 
presumed to have been enacted in a certain sénse from motives of pub- 
lic policy and the general interests of society, for the proper and salu- 
tary maintenance of marital authority, as the other, first quoted, was 
designed for the protection of the wife against the undue exercise of 
such authority. They seem to stand on the same footing; and it is 
worthy of note that article 2397, forbidding the wife to sell her immov- 
ables, and article 2398 containing the prohibition against her bindirg 
herself for the husband’s debts, constitute of themselves one section, 
and that section is entitled, “Of the wife’s incapacity to alienate her 
immovables or to bind herself for her husband.” Such arrangement 
and grouping of the articles, with the common title given them, afford 
a fair inference that the nullities established by the said articles are of 
the same character. Now, it will hardly be questioned that a married 
woman who sells her immovable without the authority of her husband, 
can ratify such sale after the dissolution of the marriage; yet, the same 
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terms of prohibition are used in the one article as in the other, and 
motives of public order or social interests evidently underlie both. 

Nor is the Code silent in regard to the power of the wife to ratify 
contracts which the law forbid her making during marriage, after such 
disability shall have ceased. Article 1786 C. C. declares: 

“The unauthorized. contracts made by married women, like the acts 
of minors, may be made valid after the marriage is dissolved, either by 
express or implied ratification.” 

And in this power of ratification thus conferred we see no distinc- 
tion made in the contracts that may be ratified and no limitation of the 
power to ratify, to any particular class of contracts. 

One test of the absolute nullities of contracts, that is of nullities of 
so absolute a character that they can never be ratified, is that such con- 
tracts confer no rights on any party thereto, and np right or claim can 
grow out of them; that the nullity can be invoked, not only by the par- 
ties, but by any one having the least interest in doing so. If the pro- 
hibited contracts of a married woman were of this class, she could in 
no case claim any right under them, but they would be void as to her 
as well as to the party with whom she contracted. Yet, the law has ex- 
pressly provided “that persons who have treated with a married woman 
cannot plead the nullity of the agreement, if it is sought to be enforced 
by the party when the disability shall cease, 

The case of Gasquet vs. Dimetry, 9 An. 585, strongly relied on by 
the plaintiffs’ counsel in support of his position on this question, nor in 
fact any of the numerous authorities cited by him, are in opposition to 
the views we have expressed. The case referred to and the others men- 
tioned were cases where the wife never ratified the contract, and where 
she or her representatives had invoked its nullity. We have stated 
expressly that, where there is such want of ratification, or where its 
nullity is invoked, the contract can never be said to have existed at all; 
but is void ab initio. 

The contract between Mrs. Delogny and N. R. Delogny, being one 
that was susceptible of being ratified by her, granting that it was in the 
beginning invalid, and being thus ratified, such ratification was retro- 
active, and gave it a legal effect from the day it was entered into by the 
parties. Omnis ratihabitio retro trahitur et mandato equiparatur. 

The plaintiffs, not being creditors of Mrs. Delogny at that time, and 
the obligations sued on having been contracted subsequent to the rati- 
fication of the contract complained of, they have no legal right to 
attack it. 

The only remaining question to be noticed, is in relation to the 
alleged nullity of the sheriff's sale on account of the illegalities charged 
in the petition. 
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We have examined carefully the proceedings under which the sale 
was made, and the sheriff’s deed to the property. The deed details 
with remarkable particularity the observance of all the formalities pre- 
scribed by law as essential to the validity of a sheriff’s sale. The recitals 
in the deed, taken in connection with the judgment and writ under which 
the sale was made, make prima facie evidence of the validity of the pro- 
ceedings and of the proper observance of the formalities embraced in such 
recitals, and are conclusive of the regularity of such proceedings and 
validity of the sale, unless successfully contradicted by opposing evi- 
dence. Giving the fullest effect to the testimony introduced to rebut 
these presumptions, it does not create a probability that any of the re- 
quired formalities were omitted. It is not necessary that we should 
refer specially to this testimony or describe wherein and how it was in- 
sufficient to supportghe charges of irregularity directed against the sale; 
it is enough to state our conclusions in this regard. 

Nor do we perceive that the failure of N. R. Delogny to sell or have 
sold all the property mortgaged to him, affects or in any manner impairs 
the validity of the sale. Such exemption certainly gave plaintiffs, sub- 
sequent mortgagees, no cause for complaint. 

The judgment of the lower court is affirmed with costs. 

Rehearing refused. 

Mr. Justice Pocué recuses himself, having been of counsel. 








No. 7770. 
Wipow ViLtor Duaas vs. THE Town oF DONALDSONVILLE. 


It was a sufficient consideration for the bonds sued upon, that they were issued in settlement 
by compromise, of outstanding claims against the municipal corporation, which had enured 
to the latter’s benefit, and which were believed by the municipal authorities and the credit- 
ors to be valid and exigible. 

The legality of those original claims cannot be examined in an action on the bonds issued in 
execution of such compromise. 

Nullity of the title, in execution of which a compromise was made, can only be invoked, as a 
cause of rescission, when the title was falsely supposed to be valid, through error of tact, not 
through error of law. 


PPEAL from the Fourth Judicial District Court, parish of Ascension. 
Duffel, J. 


R. N. Sims for Plaintiff and Appellee. 
Nicholls & Pugh for Defendant and Appellant. 


The opinion of the Court was delivered by 
Fenner, J. This suit is brought upon bonds of the Town of Don- 
aldsonville of the same character, tenor and series as those involved in 
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the case of Justilien Oubre vs. the same defendant, just decided. That 
decision disposes of all the points involved in this case except the defense 
of want of consideration for the bonds sued on. 

In the Oubre case the plaintiff was shown to be a third holder, for 
value, and by transfer before maturity of the negotiable bonds sued on; 
and we held that, as to such holder, the corporation could only maintain 
defenses affecting the power of the corporate authorities to execute the 
bonds, and could not plead equities affecting the consideration thereof. 

In the present case it is not alleged or proved, that the plaintiff is 
such third holder, and the record, though not very clear on the point, 
leaves us to infer that she holds the bonds by inheritance from, or in 
representation of the original holder, Rosemond Braud, to whom the 
bonds were directly issued by the town. As to such original holder and 
as to his successors or legul representatives, the town cannot be denied 
the right of setting up defenses of want of consideration. 

The defense here is that the bonds sued on were without considera- 
tion, because issued in renewal or settlement of pre-existing bonds or 
evidences of debt which were illegal, null and void because issued by the 
Mayor without authority from the Board of Selectmen of the town, and 
because, at the time of issuance of the same, no rrovision was made for 
the payment of the principal and interest thereof, as required by law. 

This case cannot be treated as if it were a suit upon the pre-existing 
bonds themselves, and the authorities quoted as maintaining defenses of 
the kind stated when opposed to such direct suits, are not applicable in 
the present case. 

The powers conferred on the Mayor and Selectmen of Donaldson- 
ville by the Act No. 69 of 1861 are unusually broad and sweeping in their 
character. By that act they were authorized “ to issue bonds of said town, 
for such sums, not exceeding $25,000, as in their judgment may be re- 
quired for the interest of said town.” Of course, this cannot be construed 
as authorizing these officers to perpetrate wilful frauds upon the town or 
to give away its bonds without pretense or belief of consideration enur- 
ing to its benefit or interest. But it did certainly authorize them to ex- 
ercise their judgment, in good faith, in determining what was for the in- 
terest of the town, and, for such.purposes, to issue bonds. 

This record informs us that, at the time when the bonds sued on were 
issued, there were outstanding matured claims against the corporation 
to a large amount, undoubtedly founded on original consideration which 
had enured to its benefit, and believed by the holders and the corporate 
authorities to be valid and exigible, the holders of which were threatening 
to sue on them, and the immediate enforcement of which would have im- 
posed an enormous immediate burden on the taxpayers. Under these 
circumstances, we have no reason to doubt that the corporate officials 
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exercised their honest judgment in determining that it would be for the 
interest of the town to close up these outstanding claims by a compro- 
mise or transaction with the holders, under which the latter would accept, 
in settlement thereof, new consolidated bonds maturing at ten years from 
date, and under which the corporation would be relieved from the danger 
of immediate and intolerable taxation. 

This settlement presented all the features of a compromise or trans- 
action between the town and the claim-holders, who “for preventing a 
law-suit, adjusted their differences by mutual consent, in the manner which 
they agreed on, and which every one of them preferred to the hope of 
gaining, balanced by the danger of losing.” Rev. C. C. 3071. 

We think that such a compromise, however unfortunate it may turn 
out to be, entered into in good faith, in the exercise of an honest judg- 
ment that it was for the interest of the town, was within the legitimate 
scope of the powers conferred by the Act 69 of 1861. 

The compromise, thus validly entered into, operates a waiver of ob- 
jections to the claims settled thereunder, which cannot be revived in an 
action to enforce the compromise itself. 

Bach vs. Slidell, 1 A. 375. 

Nullity of the title, in execution of which the compromise was made, 
under Art. 3080, Rev. C. C., can only be invoked as a cause of rescission; 
when, in the compromise, the title was falsely supposed to be valid 
through error of fact. When the mistake as to its validity results only 
from error of law, the article is not applicable. 

Davis vs. Robinson, 11 A. 752. 

So held in France, under Article 2054 C. N.; identical with ours. 

Sirey, vol. 7, part 1st, p. 199, 25 March, 1807. 

Sirey, vol. 14, part Ist, p. 85, 3 December, 1813. 

18 Dur. p. 428; 2 Solon, Nullités, Nos. 402, 403. 

If there was any error on the part of the corporate officials as to the 
validity of the titles representing the claims settled, it was error of law 
only. The archives or records of the town informed them of all the facts 
and circumstances attending the issuance of the pre-existing bonds, and 
it is not proved, or even pretended, that they were ignorant thereof. We 
think, therefore, the surrender and cancellation of the old titles and the 
delay granted formed a sufficient consideration for the compromise and 
for the new bonds issued thereunder. 

As heretofore stated, all the other questions involved in this case 
find their solution in the opinion rendered in the case of Oubre vs. the 
same defendant. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed, and proceeding to 
render such judgment as should have been rendered by the lower court, 
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it is now ordered, adjudged and decreed: that the following be recog- 
nized and declared to be the amount remaining unpaid upon the bonds 
held by plaintiff and sued on in this case, viz: the sum of $1400, with five 
per cent interest per annum on $80 from April 1st 1872; on $80 from 
April 1st, 1873; on $80 from April Ist, 1874; on $80 from April 1st, 1875; 
on $80 from April 1st, 1876, and with eight per cent per annum interest 
on $1000 from April 1st, 1876; that she be recognized and declared to be 
a creditor of defendant for her ratable share of six thousand dollars re- 
maining unpaid out of the provision made for the redemption of the 
principal and interest of the bonds issued under the resolution of the 
Mayor and Beard of Selectmen of the defendant, dated March 20th, 1866, 
said ratable share to be the proportion of said $6000, which the amount 
remaining unpaid on her hands as above settled shall bear to the amount 
remaining unpaid on all the bonds issued in pursuance of said resolu- 
tion; and that the defendant be condemned to pay the amount of said 
ratable share. 

It is further ordered, that the tax collector proceed forthwith to 
collect the special tax of one thousand dollars, levied by ordinance of 
March 20, 1866, on the assessmert rolls of 1871, 1872, 1873, 1874, 1875 and 
1876, and to turn the same over to the treasurer or proper authorities of 
the Town of Donaldsonville, to be applied to the satisfaction of the debt 
due plaintiff, according to the principles stated in this decree, and subject 
to the orders of the court a qua in execution thereof. 

And that the costs of this appeal be paid by plaintiff and appellee, 
and those of the lower court by defendant. 





No. 7835. 
Victor MAuRIN ET AL. vs. THE Town oF DONALDSONVILLE. 


The bonds sued upon having been issued in settlement, by compromise, of former claims 
against the municipal corporation, as in the preceding case of Widow Viléor Dugas vs. 
The Town of Donaldsonville, the fact that the original claims were prescribed when the 
new bonds; were issued, is no defense to an action on said bonds. 


PPEATI, from the Fourth Judicial District Court, parish of Ascension. 
Duffel, J. 


R. N. Sims for Plaintiffs and Appellees. 
Nichoils & Pugh for Defendant and Appellant. 


The opinion of the Court was delivered by 

Fenner, J. The bonds here sued on are of the same series with 
those involved in the cases of Oubre and Dugas vs. the same defend- 
ants, just decided. 

The only point peculiar to this case and not expressly disposed of in 
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the above decisions, is the defense that the pre-existing bond, in settle- 
ment of which those sued on were issued, was prescribed at the date of 
the latter. 

Under the views expressed by us in the Dugas case to the effect 
that the settlement between the town and claim-holders in 1866, under 
which the new bonds were issued, was in the nature of a compr2mise or 
transaction, within the powers granted to the corporate officials by Act 
69 of 1861, and therefore valid, we think the defense of prescription as 
well as all other objections to the anterior claims were waived thereby, 
and cannot be revived in an action to enforce the compromise. 

It is not pretended that there was any error of fact as to the status 
of the old bond. On the contrary, upon its face, it was more than five 
years past due. Non constat that proof of interruption of prescription 
might not have existed; or that the town council might not have known, 
or thought, or feared, that such proof did exist, or might not have be- 
lieved, through error of law, that the prescription of five years was not 
applicable. At all events, in the exercise of their judgment, they 
thought it to the interest of the town to compromise and settle with 
bonds issued under the wide legislative authority which had been con- 
ferred uponthem. This excludes the defense. 

The numerous authorities cited would apply only to a suit upon the 
prescribed bond itself, and cannot be invoked in an action on new obliga- 
tions issued in carrying out a compromise. 

For these reasons and for those assigned in the cases of Oubre and 
Dugas vs. Town of Donaldsonville, Nos. 7769 and 7770 of the docket of 
this Court, 

It is ordered, adjudged and decreed that the judgment appealed 
trom be annulled, avoided and reversed; and proceeding to render such 
judgment as should have been rendered by the lower court, it is now 
ordered, adjudged and decreed that the following be recognized and de- 
clared to be the amount remaining unpaid upon the bonds held by 
plaintiffs and sued on in this case, to wit: the sum of $4113 83, with five 
per cent per annum interest on $235 07 from April 1st, 1872, on $235 07 
from April 1st, 1873, on $235 07 from April 1st, 1874, on $235 07 from 
April 1st, 1875, and on $235 07 from April 1st, 1876; and with eight per 
cent per annum interest on $2938 48 from April 1st, 1876; that plaintiffs 
be recognized and declared to be creditors of the defendant for their 
ratable share of the six thousand dollars remaining unpaid out of the 
provision made for the redemption of the principal and interest of the 
bonds issued under the resolution of the Mayor and Board of Selectmen 
of defendant dated March 20th, 1866, said ratable share to be the 
proportion of said six thousand dollars which the amount remaining 
unpaid on plaintiffs’ bond, as above settled, shall bear to the amount 
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remaining unpaid on all the bonds issued in pursuance of said resolu- 
tion; and that the defendant be condemned to pay the amount of said 
ratable share. 

It is further ordered that the tax collector proceed forthwith to 
collect the special tax of one thousand dollars levied by the ordinance 
of March 20th, 1866, on the assessment rolls of 1871, 1872; 1873, 1874, 
1875 and 1876, and to turn the proceeds over to the treasurer or proper 
authorities of the Town of Donaldsonville to be applied to the satisfac- 
tion of the debt due plaintiffs according to the principles stated in this 
decree, and subject to the orders of the court a qua in execution thereof. 

And that the costs of this appeal be paid by plaintifts and appellees, 
and those of the lower court by defendant. 








No. 7829. 


Wipow AveustinE Hott et Au. vs. Boarp or Liguipators or Hart & 
HEBERT. 


The Congress of the United States had no power to enact rules of judicial proceedings and 
evidence for the trial of causes in the State courts, and, to that effect, to declare that no 
written instrument should be received in evidence unless it were stamped. The Decision 
in Pargoud vs. Richardson, 30 An., 1286, affirmed. 

Citation addressed to the wife and husband to assist her, and served upon the wife in person, 
is legal. 

Failure to serve notice on defendant, of judgment rendered against him by default, is one of 
the informalities which are cured by the prescription of five years. 


PPEAL from the Fifth Judicial District Court, parish of East Baton 
Rouge. McVea, J. 





Henry Avery for Plaintiffs and Appellants: 


Upon all questions as to the effects, scope and constitutionality of a law of Congress, it is the 
decision of the United States Supreme Court alone that settles the law (7 R. 219; 22 An. 
507) ; that tribunal having held the provisions as to stamps in the Internal Revenue laws 
of 1864-66-67 applicable to State as well as Federal courts, all conflicting decisions of State 
courts are null and void. 

Under C. P. 182, a single citation for wife and husband is valid if served upon the husband, 
for he represents, under our laws, both himself and wife. It is invalid if served only on 
the wife, for she represents only herself. 

The notice of seizure served upon Mrs. Holt did not cure the want of notice of seizure upon 
her co-proprietor, Joseph N. Young. 28 An. 749. 

Want of notice of judgment was not cured by the prescription of five years. 29 An. 557, 
Marbury and Crosley vs. Pace. 


S. P. Greves, Favrot & Lamon, and Herron, Bird & Beal for De- 
fendants and Appellees. 
43 
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The opinion of the Court was delivered by 

Pocu&, J. Plaintiffs allege that they are the lawful owners of lots 
8,9 and 10 in square No. 4, Devall Town, in the city of Baton Rouge, 
alleged to be in the unlawful possession of defendants, and also allege 
the absolute nullity of several judgments and public sales made there- 
under, and forming the chain of titles under which defendants hold the 
property as owners. 

Defendants, after pleading the prescription of five years against the 
alleged informalities in the various proceedings under which they ac- 
quired title, set up a chain of titles which will be best understood by a 
statement of the facts underlying the controversy. 

Lots No. 8 and 9 were acquired in April, 1859, by Henry A. Castle, 
who was then the duly qualified natural tutor of his five minor children. 
Lot 10 was acquired in indivision by the said Castle and A. M. Kean in 
June, 1859; and in September of the same year Castle became the sole 
owner of the three lots, which became affected with the tacit mortgage 
of his minor children, to each of whom he owed the sum of $3426 04, 
as shown by an account of his tutorship, which was homologated on the 
7th of April, 1866. 

In the meantime, however, Castle had sold the three lots, which 
became the joint and undivided property of Mrs. Augustine Holt, then 
the wife of Jordan Holt, and Joseph N. Young, on the 24th of Novem- 
ber, 1860. Now, in 1866, in the suit of Nathan and Lavinia Castle, who 
had been fully emancipated by a judgment of a competent court, against 
their father, H. A. Castle, a judgment was rendered in their favor, re- 
cognizing and enforcing their tacit mortgage, to date from the tutor’s 
qualification, on the three lots of ground then owned by plaintiffs. 

In execution of this judgment Nathan and Lavinia Castle instituted 
the hypothecary action against Mrs. Holt and Young, which suit culmi- 
nated in the sale, under execution, of this property, which was adjudi- 
cated to Nathan and Lavinia Castle on the first of August, 1868, for 
$4435. 

Sometime after this occurrence, H. A. Castle, as tutor of his three 
other children, brought suit in their behalf for the purpose of enforcing 
their tacit mortgage against this identical property, and under a judg- 
ment in their favor, the three lots.of ground were seized and sold by 
the sheriff to F. E. Hébert, for $3000, on the 6th of February, 1869. 

With the exception of a portion of two of the lots which he sold to 
Henry Jones and Chas. Wricks, Hébert, as a member of the firm of 
Hart & Hébert, in a voluntary surrender, conveyed this property to the 
defendants as agents of creditors of said firm. 

Defendants’ titles were recognized by the lower court, from whose 
judgment plaintiffs have taken the present appeal. 
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ist. Among the formidable array of objections and alleged irregu- 
larities which are leveled at defendants’ title, we find plaintiffs urging 
the nullity of the judgment emancipating Nathan and Lavinia Castle, 
of the judgment obtained by them against their father, and of the judg- 
ment in their hypothecary action against Mrs. Holt and J. N. Young, on 
the ground that United States internal revenue stamps had not been 
affixed to the petitions in the first two cases, and that in the latter, the 
judgment had been predicated upon important documents admitted in 
evidence without the essential stamps. 

In disposing of these objections we indulge the hope that this ques- 
tion will never more be the subject of judicial investigation in this State. 

The Bench and Bar should both congratulate our immediate pre- 
decessors for having permanently eliminated from thé field of legal dis- 
cussion this harrassing and vexatious question, usually invoked in the 
defense of weak and desperate causes, In their masterly opinion in the 
ease of Pargoud vs. Richardson, 30 An. 1286, they held that the Con- 
gress of the United States, in the exercise of its unquestioned right to 
levy and collect taxes, had no power to enact rules regulating judicial 
proceedings, and the competency of evidence upon the trial of causes 
in State Courts; and that Congress had, therefore, no authority to de- 
clare that a written instrument of any kind shall not be received as 
evidence in a State court, unless it is stamped; such a restriction apper- 
taining alone to the legislative authority of the State. 

This doctrine, which had been previously maintained in the highest 
tribunals of several States of the Union, meets with our unreserved ap- 
probation, and commends itself to the legal mind as a wise and judi- 
cious solution of a problem which had for years perplexed the profes- 
sion and hampered judicial proceedings. 

Plaintiffs’ objections on that score have, therefore, no force. 

2d. Plaintiffs next allege irregularities in the proceedings instituted, 
the judgment rendered, and the sale made in the case of H. A. Castle, 
Tutor, vs. Nathan and Lavinia Castle. But these proceedings are sub- 
sequent to the date of the seizure of their property in 1868. If that sale. 
was valid, and plaintiffs thereby expropriated, we conceive that they 
have no concern as to the future fate and disposition of property which 
had ceased to be theirs. 

Their rights or titles must be tested under the sale of August, 1868, 
and cannot be affected by any subsequent proceedings between other 
parties who are not before the Court. 

3d. The alleged nullity growing out of the want cf citation on Mrs. 
Holt’s husband in the hypothecary action, is answered by the record, 
which shows that the citation was addressed to “ Mrs. Augustine Holt, 
wife of Jordan Holt, and the said Jordan Holt to assist and authorize 
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her,” and that it was served on Mrs. Holt in person, which complies 
with the requirements of the law. C. P. Art. 192. 

4th. The record also, and in the same manner, negatives the asser- 
tion that no notice of seizure was served on Mrs. Holt in the same case. 

5th. The other alleged irregularities, such as the failure to serve on 
Mrs. Holt a notice of the judgment rendered against her by default and 
other informalities, are cured by the prescription of five years. 

C. C. Art. 3543; 21 An. 587; 29 An. 534, Fraser vs. Zylicz. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be affirmed with costs. 

Rehearing refused. 








No. 7107. 


Marre EvizaBetH Martin, WIFE OF JOHN Dawson, Vs. PIERRE LANDREAUX 
AND MARIE LANDREAUX. 


The Recorder of Mortgages cannot be held responsible for the loss of the legal mortgage of 
the wife, by the inscription of the marriage contract in the book of Donations, previous to 
the legislation which requires that such mortgage be recorded in the book of Mortgages. 
At that time, the inscription of the contract in the book of Mortgages would have had no 
more effect than the same in the book of Donations, inasmuch as the legal mortgage of 
the wite existed without inscription. The Recorde1 could not be expected to have antici- 
pated the change of legislation. It was for the wife herself to have complied with the 
requisites of the new law. 


PPEAL from the Sixth District Court for the parish of Orleans. 
Rightor, J. 


E. Howard MeCaleb for Plaintiff and Appellant: 


First—An action against a Recorder for the damages resulting from the failure of otticial duty 
in not inscribing a marriage contract in the register of mortgages (Rev. C. C. Art. 3388), 
arises ex contractu, and is only prescribed by ten years. Brigham vs. Bussy, 26 An, 676; 
Rev. C. C. Art. 3394; C. rej. 2 dec. 1816, Mariette. See remarks of Laurent on Art. 2197, 
Code Napoleon. Troplong, Priviléges et Hypothéques, Tome 4, Nos. 1000, 1001, 1002,1003, p. 
352 et seqg.; Locré, La Législation Civile, Tome 16, p. 480; Bassompiere contre Lamarié, 30 
Juin, 1810. Journal du Palais. 

Second—A Recorder who undertakes to perform an official duty for an individual upon pay- 
ment of a fixed fee, incurs a conventional obligation like that of a negotiorum gestor. R. C. 
C. 2295; 1756. His obligation was a civil one, created by the operation of law (R. C. C. 
1760), and he thereby assumed all the responsibility resulting from an express agency. 
The damages, in such a case, are demandable under the articles of the Code, relating te 
the inexecution of contracts (Rev. C. C, 1930), whether the violation be active or passive. 
Rev. C. C. Art. 1951 et seq. 

Third—The duties devolving upon Recording Officers are to the individuals exclusively whe 
have occasion for their official services. Cooley on Torts, p. 383 et seq. Sherman & Red- 
field on Negligence, § 286. Recording Officers are public agents, responsible to those whe 
employ them, “for the damages that may result from the non-performance of their duty ™ 
(Rev. C. C. Art. 3002), and “‘ also for their fault or neglect.” Rev. C. C. Art. 3003. 
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Fourth—Prescription commences to run against an action to recover damages in such cases 
only from the date at which the cause of action arose and the injury was sustained. Like 
the action of an evicted vendee against his vendor, it arises at the time the eviction occurs 
and resembles an action in warranty, ‘ L’action en garantie contre un conservateur des 
hypothéques a raison de nullité d'une inscription provenant de son fait, peut étre exercée 
aprés dix ans de la date de l'inscription.” S. V. 17, 1,317; C. N. 5, 1, 255; D. A. 9, 461. 

Fifth—It was the Recorder's duty, under the Code of 1825, and at the time the erroneous in- 
scription in this case was made to register the plaintiff's marriage contract in the register 
of mortgages (Code of 1825, Art. 5351), and he was then as he is now, ‘ answerable for the 
injury resulting from omitting to properly record such acts." Code of 1825, Art. 3357. 

Sixth—The cancellation of the Recorder's official bond only releases his sureties, but does not 
affect his liability. 22 An. 29. 


C. E. Schmidt for Defendants and Appellees: 


First—The plaintiff's action against the heirs of Pierre Landreaux, who was Recorder of 
Mortgages for the parish of Orleans in 1835, for damages incurred through alleged failure 
to record in that year in the proper book in his office the plaintiff's marriage contract, is 
not an action ex contractu, but one ex delicto, and is prescribed by one year. C. C. 3536 
(3501); 6 N. S. 668; ib. 691, ib. 710; 15 An. 418. : 

Second—Even if the prescription only ran from the date of the decision of this Court in May, 
1874, (26 An. 534), or from the date of the payment of the proceeds of the property of 
plaintiff's husband to his other creditors C. C. 3537 (3502), on the 22d June, 1874; still, 
the prescription had been acquired before the institution of this suit, which was only filed 
October 15th, 1877. 

Third—No reference should strictly be made to a former suit brought by the plaintiff (No. 6444 
of this Court—decided on a point not presented by either party, 29 An. 363), but ifit should 
be thought that in fairness to the plaintiff, allusion should be made to it, then, we will say, 
that the former suit was only brought in July, 1875—after the prescriptign of one year had 
been acquired, as conceded at page 4 of plaintiff's original brief in that case. 

Fourth—It is admitted by the counsel for the plaintiff at pp. 8 and 9 of the printed brief an- 
nexed to the transcript, that her marriage contract containing a constitution of dowry, 
had to be, and was properly recorded in tha Book of Donations, C. C. of 1825, Art. 1541. 

Fifth —Under the same Code her mortgage for her dotal rights existed without registry. Art. 
3298. 

Sixth—If she deemed it useful or proper to have an inscription made of the legal mortgage, 
she was, by law, authorized to demand it, and should have seen this done in 1835. C.C. 
3304 (now 3332). 

Seventh—The registry of the wife's legal mortgage under the law in force in 1835 was not in- 
tended tor her protection, but for that of her husband's creditors. 

Eighth—The change in the law, made thirty-four years afterwards, viz: in 1869, and granting 
a delay within which to make the registry of all legal mortgages, could not have had the 
effect of imposing aliabilisy on an officer, whose term of office had long since expired, and 
who, under the laws in force while he continued in office, had incurred no responsibility 
to the plaintiff. 

Ninth—The plaintiff has only herselt to blame for the neglect to avail herself of the delay 
all wed her by the act of 1869, within which to have the proper mortgage inscription made 
for her own security. 


The opinion of the Court was delivered by 

Levy, J. This action is brought by Mrs. Martin, a married woman, 
against the heirs of Pierre Landreaux, to recover the sum of $6762 25, 
the amount alleged to be due her by her husband and which she has 
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lost, owing to the negligence and fault of the said Pierre Landreaux, as. 
Recorder of Mortgages, to register or inscribe in the proper book of 
mortgages, the marriage contract between herself and husband, John 
Dawson, and by such negligence and failure other creditors have ex- 
hausted the property of her said husband to her prejudice and loss, by 
reason of the non-recordation of said marriage contract in the book 
prescribed by law. 

The contract was entered into on the 5th of March, 1845, and was 
recorded on the same day in the Book of Donations, in the office of Re- 
corder of Mortgages for the parish and city of New Orleans. The said 
Pierre Landreaux (now deceased) was at that time holding the office of 
Recorder of Mortgages. 

It appears that in 1872 certain judgment creditors of the husband, 
Dawson, seized his property, and plaintiff, who had also sued him, ob- 
tained a judgment for $6762 25, with wife’s privilege and mortgage, and 
seized under execution the same property which had been previously 
seized by the other judgment creditors. On oppositions the conflict of 
seizures and privileges was decided against Mrs. Dawson and in favor 
of the first seizing creditors, who took all the proceeds of the sales, the 
amount of which exceeded Mrs. Dawson’s judgment. The decision of 
the Supreme Court, in 26 An. 524, was to the effect that the registry of 
the marriage contract, made by the Recorder in the donation book, was 
erroneous and without effect, and did not operate as a mortgage on the 
husband’s property. In that case the Court held, that the “ wife’s mort- 
gage as to her husband’s property, existed without the registry, but when 
the system of this class of mortgages was changed, registry became ne- 
cessary, and some of the modes prescribed for the registry of the various 
kinds of mortgages, was essential.” It was further held, that the object of 
Article 1541, Code of 1825, (which was in force when the marriage contract 
was executed and recorded, viz: in 1835) “was not to give notice of the 
wife’s mortgage upon her husband’s property for the protection of her 
dotal or other rights, but to operate as notice of the property donated, its 
status and the inability of the donor, probably, or his creditors to, in any 
manner, affect said property. It relates only to the property embraced 
in the act of donation, its title and character.” 

The existence and effect of the wife’s mortgage upon the property of 
her hushand, at the time of the registration of the marriage contract in 
the Book of Donations, were not dependent upon any registry. Being a 
constitution of dowry, the inscription in the Book of Donations operated 
as a notice of the legal mortgage with which it was affected, and, at that 
time, its registry in the Book of Mortgages would have accomplished, 
under the law in force, nothing more than was done by its registry as 
actually made in the Book of Donations. Long before the necessity for 
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recordation in the mortgage book arose, to cause the contract to operate 
as a mortgage, Pierre Landreaux had ceased to fill the office of recorder. 
There is no evidence in the record to show apy demand upon him 
to register the instrument otherwise than he had already done; no legal 
benefit would have accrued to the plaintiff by such registry during his 
term of office; and if there was loss resulting from any such failure to 
register, we are at a loss to perceive on what principle, applicable to the 
state of facts herein, such loss should be borne by the defendants repre- 
senting Landreaux, the Recorder. It is asking too much to require him 
to have foreseen future legislation, and he might well ask why the plain- 
tiff herself did not have the registry made prior to the time fixed by the 
Constitution of 1868, in order to keep alive her privilege and mortgage 
theretofore accorded by law. 

This view of the case disposes of it, and to our minds sustains the 
judgment rendered in the lower court. 

The judgment appealed from is, therefore, affirmed with costs. 








No. 8238. 


THE State oF LOVISIANA vs. WILLIAM M. FuLForp. 


Copy of indictment and list of jurors have to be served on the accused two days before trial 
but not before arraignment. Previous Decisions affirmed. 

The granting of a continuance is within the legal discretion of the Court a qua, with which 
this Court will not interfere without manifest cause. 

So of the refusing of a new trial to the accused. 

Arson at Common law and in this State. 

It is excluded from the prescription of one year. 

Accused is, under no law, entitled to a Commission to take the testimony of witnesses residing 
in another State. 


PPEAL from the Fourth Judicial District Court, parish of Jackson, 
Bridger, J. 


J. C. Egan, Attorney General, for the State, Appellee: 


First—An error in the minutes of the court cannot serve to contradict the indictment on 
which the accused was tried. 

Second—The objection to the formation of the jury must be made on the first day of the term 
of court. 8 R. 514; Sec. 5, Act No. 32 of 1840, p. 28. 

Third—The court will presume that the grand jury were sworn according to law, even if the 
record does not show the fact. Minors Rep. 62 and 138. 

Fourth—All motions and dilatory tactics resorted to by the accused are properly overruled 
when, in the discretion of the court, they are only urged for the purpose of delay. 

Fifth—No statute of this State authorizes the taking of testimony by commission in criminal 
cases ; such practice is unknown to the common law. 

Sixth—A motion for continuance on account of absent witnesses is properly overruled when 
the accused does not show proper diligence in securing their attendance. 
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Seventh—The crime of arson is imprescriptible. The burning of all houses and buildings are 
arsons. Secs. 841, 842 and 843 R. S.; 12 An. 382. 

Eighth—In reference to prescriptible crimes, prescription does not begin to run until a public 
officer having power to direct investigation ur prosecution has knowledge of who the per- 
petrator of the crime is. 

Ninth—Where the judge omits something which he should have charged, and the accused has 
not been injured thereby, he, the accused, cannot complain. 

Tenth—‘The confession by accused is admissible in evidence although he may have been in- 
toxicated whilst making it. 25 Ala. £0. 

Eleventh—The jury is the sole judge of the evidence adduced on the trial of the case. 


G. L. Gaskins and J. B. Holstead for Defendant and Appellant: 


The accused in a criminal case has a right to take the testimony of witnesses residing out of 
the State by commission, and the case should be continued to allow him to procure the 
evidence, when it appears that the testimony can be had within a reasonable time. Tr. 
p. 16 to 22, and Bill of Exception 22 and 23, and 28 to 31; State vs. Hornsby, 8 R. 562. 


The District Attorney in a criminal case cannot say to his witnesses, ‘I can’t ask leading 
questions, such as did she cry,” &c., and then, when objection is made, withdraw the 
question and ask, ‘‘ What did she do?”” The answer was fally suggested to the witness, 
aud it was error to permit the witness to answer. Tr. p. 75. 

The defendant had a right to lead the witness tor the State. This right was improperly de- 
nied by the Court. Tr. 81 to 83. 

The court a qua improperly refused to permit the defendant to prove the contradictory state- 
ments of the witness Russell for the purpose of impeaching him after a sufficient basis 
had been laid. Tr. p. 84. 

The court a qua improperly refused to charge the jury thatif the proof of an alibi was suffi- 
cient to create a reasonable doubt as to the guilt of the accused he was entitled to the 
benefit of that doubt. Tr. 88. 

The court improperly refused to charge the jury as to the extent to which the corpus delicti 
must be proven before a confession would sustain a conviction. Tr. p. 92. , 
The court improperly refused to charge the jury in regard to the weight to which an insincere 

contession is entitled under the law. Tr. p. 94. 


The court improperly refused to charge the jury that proof of enmity of the witness for the 
State against the accused, and proot of pecuniary interest in the result of the trial was a 
legal means of impeaching a witness. Tr. 96. 


The defendant was forced to a trial at the same term at which the bill was found, and without 
sufficient time to prepare his defense, and without being permitted to obtain what proof 
he could to support his innocence. The court a qua was requested to deliver a written 
charge two days before the argument of the case was closed, and then did not charge the 
jury until after two o’clock the day after the argument of the case was closed. At the 
same time he gave the jury to understand that the delay was caused by the accused. 
This delay and the comment of the court, in his charge, upon the argument of the counsel 
for the accused, and the manner in which, at the close of his charge, he cautioned the 
jury to guard the interest of society, and the fact that the points in the charge most 
favorable to the accused were given first, and the points against him last, all tended to 
prejudice the jury against the accused and to encourage a conviction. The whole record 
in this case shows that the accused did not have a fair, legal and impartial trial, The 
motion for a new trial ought to have been sustained. Tr. 50 to 58. 


The motion in arrest of judgment was improperly overruled. The crime charged is clearly 
prescribed. Act 120 of 1855; Act 121 of 1855; Acts 1858, p. 212; R.S. 986, 841, 84%, 843; 
Bishop’s Crim. Law, 6th ed. vol. 3, secs. 9 and 11; 3d Greenleaf, 13th ed. sec. 52; Russell 
on Crimes, p. 551 (old 552). 
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The opinion of the Court was delivered by 

Levy, J. The accused, William M. Fulford, was indicted for the 
crime of arson, tried, convicted and sentenced to imprisonment at hard 
labor in the State penitentiary for the period of ten years. From this 
sentence and judgment he has appealed. The record presents an array 
of multitudinous objections and bills of exception, all of which are 
elaborately, ably and ingeniously argued by counsel of accused, in their 
brief, which while commanding admiration for the zeal, ingenuity and 
ability displayed, fail to convince us that there is such error to the preju- 
dice of their client as would justify usin setting aside the verdict and 
reversing the judgment appealed from. 

We shall pass upon the bills of exception in the order in which they 
were taken. 

Ist. As to failure to serve copy of indictment and list of jury two 
days before arraignment. The law does not require this service to be 
made two days before arraignment. Itis required to be made two days 
before trial, and this appears from the record to have been done. State 
vs. Kane, 32 An. 999; 7 An. 567. 

2d. As to fixing the case for trial before passing upon the applica- 
tion for change of venue. The reasons stated by the court show to our 
satisfaction that this action of the court did not operate to the injury of 
the accused, nor it being stated at the time that the fixing for trial was 
without prejudice to the rights of accused to file his application for 
change of venue or any other pleadings desired by him. 

3d. As to overruling the motion for change of venue, and applica- 
tion fora commission to take the testimony of witnesses under com- 
mission, there was no evidence introduced by the defense on the 
motion tor change of venue, there being thus a virtual abandonment, 
and the want of diligence and manifest intention to delay the trial, 
which are given as his reasons for refusal by the judge a quo, justified 
that refusal. 

4th. As to the denial of the continuance. The court a quain the 
exercise of sound discretion refused the continuance. We will not inter- 
fere with this ruling, made in virtue of the discretion with which the court 
was vested, and the reasons for the ruling fully justify the action taken. 

5th, 6th, 7th. The question propounded by the District Attorney, 
relative to the arrest of the witness Russell, was proper as being in re- 
buttal of the attempt on the part of the defense to show that said wit- 
ness was actuated by malice in making the affidavit against accused. 

8th. There was not sufficient reason to sustain the objection to the 
question of the District Attorney to the witness Sherrard. The preface 
to the question did not cause the question itself to assume the character 
of an objectionable or leading one. 
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9th. This exception has no merit. It was relevant to the offense 
charged, and notwithstanding the lapse of time between the conversa- 
tion of witness and accused, and the burning, was competent to show a 
pre-existing intent and malicious design in connection with the offense 
with which accused is charged. 

10th. This exception is also without merit. It was competent for 
the State to ask the witness Russell why he made the affidavit for the 
arrest of the prisoner, in rebuttal of the attempt of the defense to show: 
that witness was actuated by malice therein. 

11th. The question propounded to the witness Jones in regard te: 
conversations and remarks made by one Murpky was properly over- 
ruled, as tending to introduce hearsay and eliciting the mere opinion of 
witness as to the motives of another person. 

12th. The reasons given by the District Judge for sustaining the- 
objection of the District Attorney to the question propounded to the 
witness Russell, viz: that a sufficient basis had not been laid for the im— 
peachment of the testimony of said witness, who had stated he could 
not give the substance of his conversation with one Burroughs, justified 
the judge in his ruling. 

13th. The special charge asked for by prisoner’s ovnnvel has beem 
substantially given by the judge in his written charge of the jury to the- 
effect that where the defense seeks to prove an alibi, the rule in regard 
to a reasonable doubt in regard thereto is applicable alike to such proof 
as to that introduced by the State. 

14th. The reasons of the judge, as given in this bill, for his ruling, 
are conclusive. In his written charge he had substantially charged, as. 
desired in the request for the special charge. 

15th. The court correctly charged in regard to weight or considera— 
tion to be given to the law of the case as charged by the judge, and the- 
charge in that connection is fully sustained by the decision of the Su-- 
preme Court in the case of State vs. Johnston, 30 An. 904. 

16th. The special charge asked for and referred to in this bill had@ 
been substantially given in the written charge. 

17th. The same reasons apply to this as to the preceding bill (16th).. 

18th. So, also, as to this bill. 

19th. The judge a quo in overruling the motion for a new trial 
exercised the discretionary power with which he is invested, and his 
reasons embodied in this bill, convince us that no grounds exist to justify: 
us in setting aside his ruling on the motion. 

The motion in arrest of judgment was urged on these grounds: 

1st. That the offense charged is not arson, and therefore is pre-- 
scribed by one year. 
The crime of arson is not denounced by the statutes of this State;, 
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eo nomine. The definition of this crime at common law is, “ the wilful 
and malicious burning the house of another.” Both in England and in 
this country by statutory enactments this offense has been enlarged and 
comprises several grades and descriptions, just as the offense of homi- 
cide contains distinctive grades. In this State, we consider, that, under 
the generic term of arson, are included the offenses prescribed in 
sections 841, 842 and 843, each of which is but one class of arson, and te 
which different measures of punishment are attached. The commission 
of any one of the distinctive offenses enumerated in these sections con- 
stitutes the crime of arson. Section 986 excludes, among other offenses, 
that of arson, from the prescription of one year, which is applicable te 
all others than those specially excepted in this section. 


2d. That the bill of indictment is invalid because “it is not en- 
dorsed by the foreman of the grand jury in his official capacity, but is 
simply endorsed John W. Jones, foreman.” This endorsement was 
suffic.ent. This question was decided in the case of State vs. Folke, 
2 An. 744. See, also, 12 An. 382, 743. 


3d. That the bill of indictment does not allege who was in posses- 
sion of or had control of the building alleged to have been burned, and 
does not state was kind of an incorporation the parish of Jackson is, 
how or by whom it was represented or is now represented. The allega- 
tions in the bill as to the ownership of the property, its character and 
description are sufficient. The parish of Jackson is a political corpora- 
tion created by the State, the existence and “kind” of which is defined 
by law and presumed to be fully known. 


4th. That the bill does’ not show that the grand jury had been 
charged. We do not think that the omission in the bill itself of the 
statement that the grand jury had been sworn is fatal. The minutes of 
the court, as copied in the record, explicitly set forth that the grand 
jury had been “ duly empanneled, sworn and charged.” 


In the assignment of errors, in addition to the objections contained 
in the nineteen bills of exception hereinbefore passed upon, the follow- 
ing are urged: 

That “the record shows that a foreman of the grand jury wus se- 
lected but does not show that he was sworn.” We think the entry om 
the minutes, which sets forth the selection of the foreman and the draw- 
ing of the other grand jurors, and that they were duly empanneled, 
sworn and charged, unmistakeably shows that the whole grand jury 
was sworn, and the bill of indictment itself alleges that the grand jury, 
of which the foreman was a member, had been “ duly sworn.” 


It is assigned as error that the judge a quo refused to issue com- 
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missions to take the testimony of certain witnesses, on behalf of de- 
fendant, residing in the State of Mississippi. In the brief of counsel 
the decision in the case of State vs. Hornsby, 8 R. 554, is relied upon in 
support of his application. In that case it was held: “that, the courts 
of criminal jurisdiction not being vested with power beyond a certain 
prescribed and defined limit, compulsory process cannot issue beyond 
said limit; that the accused bas an undoubted right, under the constitu- 
tion, to have his witnesses heard, whether they be found within or 
beyond said limits; that the provision of the constitution allowing the 
accused to be confronted with the witnesses against him, is a personal 
privilege which he may waive; that being entitled to a speedy trial and 
to compulsory process to enforce the attendance of his witnesses, this 
latter right can only be exercised when the witness resides or is found 
within the district; that the Legislature having failed to provide means 
to coerce the personal attendance of the witnesses, it follows as a neces- 
sary corollary, that recourse must be had t» the ordinary and only re- 
maining method of procuring testimony, viz., by commission.” 


This clearly had reference to the testimony of witnesses residing 
within the State and beyond the jurisdictional limits of the court before 
which the trial was had. It is based upon the reason that, under the 
constitution then existing the accused then, as now, had the right to 
compulsory process to enforce the attendance of his witnesses, and then 
the Legislature having failed to pass proper laws to carry out the pro- 
vision of the constitution, the court ex proprio motu, recognized, fot the 
reasons given in the opinion, the right to issue commissions to take the 
depositions of witnesses within the State, but beyond reach, therein, of 
its process. This right was recognized in view of the absence of means 
to enforce compulsorily the attendance of such witnesses. 


The State can only provide for compulsory process within its own 
limits and jurisdiction. She is powerless to execute or to cause to be 
executed, such process in a foreign country, or even in another State. 
Under the laws, in force on the trial of this case, compulsory process, in 
certain criminal cases, of which this is one, may be executed throughout 
the State, and under the decision cited and the reasoning therein deposi- 
tions of witnesses absent, but within the State, would not be admissible, 
Any constitutional or legislative provisions, enforcing the attendance of 
witnesses outside of the State by compulsory process, to be executed 
outside of the State, would be vain and inoperative, and we think with 
the District Judge, that there is no law authorizing the issuance of the 
commission applied for or the admissibility of evidence taken there- 
under. No such right exists under statutory law, and, we think, cannot 
be derived from common law. In Alabama it has been held that, “at 
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common law a commission to take the deposition of a non-resident wit- 
ness cannot issue at the instance of the defendant in a criminal case.” 
Ex parte Haskins, 6 Ala. 63. 

We do not think there was error in the verdict, sentence and judg- 
ment of the lower court. 

The judgment of the lower court is, therefore, affirmed with costs. 





No. 8217. 


Hetrs or T’. A. Compton vs. Frrenp L. MaxweE tt. 


Tue Same vs. Huey B. Lucas. 


(Consolidated.) 


A judgment of separation of property and dissolution of the Community, rendered after cita- 
tion to the husband. duly published and followed by an execution, and subsequently and 
uniformly recognized by both parties thereto, in many acts and proceedings, cannot be 
set aside at the suit of the heirs of the husband, upon uncertain and verbal evidence. 


PPEAL from the Eighth Judicial District Court, parish of Madison: 
Deloney, J. 


J. W. Montgomery and T. H. Crawford for Plaintiffs and Appellants. 


First—A judgment of separation between the wife and husband must be promptly settled so 
far as the husband's estate is sufficient for the purpose of payment, or it must be followed 
by a bona fide and uninterrupted suit to obtain payment: otherwise it becomes an absolute 
nullity. C. C. 2428; 28 An. 346; Ib.572; 4 An. 513; 27 An. 403; 2 An. 149; 1 An. 308; 1 
R. 431; 3 R. 328. 

Second—Either party can set up the nullity when it becomes his or her interest; and although 
the judgment may have been founded on a groundless pretense, and obtained through 
fraud, if it be not executed the community is not affected by it. Vide same authorities. 


Farrar & Spencer for Defendants and Appellees: 


First—To recover in a petitory action, plaintiffs must show title, and make it out satisfacto- 
rily in all points, both as to title and identity, and cannot succeed, except on the strength 
of his own title, and cannot avail himself of the weakness of defendant's. 22 An. 57; 15 
An. 410; 10 An. 460. 

Second—Heirs at law can acquire no greater rights from their ancestor, under whom they 
claim, than he possessed himself, and can take no advantage of frauds perpetrated bv 
him. Their rights are measured by his rights. C. C. 945; 13 An. 193; 9 An. 242; 5 An. 367 

Third—As between the parties and their heirs, no evidence of simulation is admissible, except 
a counter-letter. And said counter-letter is of no effect against third persons, unless re- 
corded prior to the acquisition of their rights. Hebert vs. Lige, 29 An. p. 511; 4 La. 167; 
3 An. 154; 4 An. 489; 9 La. 566; 3 R. 457. 

Fourth— The judgment between Mrs. Eliza Compton and her husband, Thos. A. Compton, be_ 
came res judicata twelve months after its rendition. An action to annul it is barred by 
the prescription of twelve months. C. P. Arts. 613, 611. 

Fifth—The nullity of that judgment cannot be demanded collaterally by either the parties or 
their heirs. 
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The opinion of the Court was delivered by 

Topp, J. These two suits were consolidated and tried together. 

The plaintiffs, as heirs at law of Thomas A. Compton, deceased, 
elaim to be owners by inheritance of the lands described in their peti- 
tions. These lands consist in part of the Mound plantation in the par- 
ish of Madison. 

The record establishes the following facts bearing on this contro- 
versy: 

The Mound plantation belonged originally to Jesse Harper, and 
eontained about 682 64-100 acres. Harper died, and the land was sold 
at succession sale on the 22d April, 1839. Thomas A. Compton, the an- 
eestor of plaintiffs, became the purchaser on terms of credit. 


On the 8th of February, 1841, sheriff T. B. Scott sold this property 
under an order of seizure and sale, in a proceeding styled David Stan- 
brough, Curator of the Succession of Jesse Harper vs. Thomas A. Comp- 
ton, when Dugall McCall became the purchaser. 


On the 18th January, 1842, McCall sold this land to Felix Compton, 
the latter assuming the payment of three promissory notes for $11,433, 
given by McCall to the curator of the succession of Jesse Harper for 
the purchase price. On the 7th of January, 1847, Felix Compton sold 
the same land to R. C. Stockton. 

In 1845 or 1846, Thomas A. Compton removed with his family to 
New Orleans, and remained there several years. 


On the 22d January, 1847, Mrs. Eliza Compton instituted a suit for 
separation of property against her husband, Thomas A. Compton, in the 
Fourth District Court for the parish of Orleans, and on the 15th day of 
June, 1847, judgment was rendered iu her favor for $2400, dissolving the 
eommunity of acquets and gains, and giving her the administration of 
her paraphernal property. On the 14th July, 1847, execution issued on 
this judgment and was returned nulla bona. 


On the 17th November, 1852, sheriff Crandell, acting under two 
writs of fi. fa. issued from the Tenth District Court of the parish of 
Madison, ir two proceedings styled David Stanbrough, curator of suc- 
eession of Jesse Harper, vs. Felix Compton (judgment obtained on three 
notes given by McCall and assumed by Felix Compton for purchase 
price of said property), and Josiah Stanbrough vs. Felix Compton, seized 
and sold this property, when Mrs. Eliza Compton, wife of Thomas A. 
Compton, by her agent and attorney, W. S. Parbam, became the pur- 
ehaser, and executed her twelve-months’ bond for the purchase price, 
with W. S. Parham as her security, the sale being made on terms of 
eredit. R.C. Stockton, having qualified as curator of the succession of 
Jesse Harper after the death of David Stanbrough, receipted in full to 
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Mrs. Eliza Compton for the payment of the twelve-months’ bond on 
the %h February, 1856. 

Thomas A. Compton died in 1861, in Madison parish. His succes- 
‘sion was never opened. , 

In 1866, on the 28th March, Mrs. Eliza Compton gave a mortgage 
on this property, and including some lands entered and purchased by 
herself, and also some swamp land entered by Thomas A. Compton, in 
favor of Daniels & Plumer, for $13,333 33. 

These mortgagees instituted suit in the Third District Court for the 
parish of Orleans against Mrs. Compton, and obtained judgment, with 
full recognition of mortgage, ete. 

Execution was issued, and the sheriff of Madison parisb, to whom 
Gt was directed, acting thereunder, seized and sold all the property 
‘described in the said mortgage on the 6th June, 1868, when Adam Dan- 
jels, one of the plaintiffs in execution, became the purchaser. 

On the 3lst January, 1871, for and in consideration of $10,000 in 
«ash paid her, Mrs. Eliza Compton ratified and confirmed the sheriff’s 
‘sale of 6th June, 1868. 

Adam Daniels sold the property to F. L. Maxwell & Bro. H.R. 
Lucas purchased a portion from Maxwell & Bro., and F. L. Maxwell 
‘purchased his brother’s interest. 

In their defense to these actions, the defendants set up their title to 
the lands in question, except certain portions thereof designated as 
‘swamp lands, which they admitted were entered by Thomas A, Compton, 
‘and belonged to him at his death. They alleged that the residue was 
their property, acquired by them from Adam Daniels, who acquired at 
sheriff’s sale of the 6th of J une, 1868, made under the foreclosure of thé 
mortgage given by Mrs. Eliza Compton to Daniels & Plumer in 1866. 

They averred that Mrs. Compton acquired the property at sheriff’s 
‘saie in November, 1852, and that at that time she was separate in prop- 
erty from her husband, T. A. Compton, by virtue of a judgment rendered 
tin the Fourth District Court of New Orleans on the 15th of June, 1847, 
and the proceedings under it. 

There was judgment in favor of the defendants for all the lands 
‘sued for, save those they disclaimed title to in their answer, and con- 
wemning plaintiffs to pay costs of suit, from which judgment plaintiffs 
dhave taken this appeal. 

The record discloses that Thomas A. Compton, the ancestor of the 
piaintifis, through whom they claim, was divested of the ownership of 
‘the Mound plantation on the 8th of February, 1841, by a forced sale 
under an order of seizure and sale in a proceeding entitled David Stan- 
rough, Curator of the succession of Jesse Harper, vs. Thomas A. 
Compton; and there is no evidence in the record showing that he ever 
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afterwards acquired this property in his own name. The plaintiffs, how- 
ever, contend that it was re-acquired by him or by the community of 
which he was the head, it is uncertain which, by virtue of the purchase 
made by his wife, Mrs. Eliza Compton, on 17th of November, 1852, when 
the property was sold under the proceeding against Felix Compton, in- 
stituted by the curator of Harper’s succsssion above referred to; and 
they deny that the community between Thomas A. Compton and his 
wife had been dissolved at the date of said acquisition. 

We find in the transcript the entire record of a suit instituted in the 
name of Mrs. Compton against her husband in the Fourth District 
Court of New Orleans in 1847, in which judgment was rendered in her 
favor on a moneyed demand, and decreeing the dissolution of the com- 
munity. This judgment was rendered after citation to the husband, 
was duly published, and followed by an execution, on which there was a re- 
turn of nulla bona. The separation of property purporting to be estab- 
lished by this judgment, was subsequently and uniformly recognized by 
both parties thereto by many acts and proceedings. This recognition 
is shown by the purchase of property in the name of the wife, including 
the property in controversy, in some of which purchases the husband 
joined to authorize her; by powers of attorney executed by her to her 
husband empowering him to represent her in her business affairs, which 
during his life were conducted in her name; by her mortgaging this 
property after the death of her husband, as her separate property, and 
when sold as her property, receiving ten thousand dollars in considera- 
tion of her ratifying the sale. Besides, we have the testimony of the 
attorney who obtained the judgment of separation, and who swears that 
he represented her in that proceeding, and who moreover states that 
the husband was insolvent then and remained so till his death, which 
occurred in 1861. 

Surely all these facte must, to the legal mind, far outweigh the un- 
certain evidence afforded by the parol testimony of the mother of the 
plaintiffs and one of the plaintiffs themselves, contradictory of that 
derived from these acts and judicial proceedings, and by which such 
solemn acts and proceedings of the parties thereto are sought to be 
overthrown. Under our settled jurisprudence, the effect of authentic 
acts and judicial proceedings cannot be so easily impaired, nor titles to 
real estate resulting therefrom or evidenced thereby so easily destroyed. 

We do not deem it necessary to go minutely into all this testimony, 
but deem it sufficient to announce our conclusions respecting it. 

In the face of these acts and proceedings it would hardly be con- 
tended that Thomas A. Compton, if alive, could be listened to in assert- 
ing a claim to this property. His heirs claiming through him stand in 
no better condition. 
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We have carefully and patiently examined the pleadings and evidence 
in the case, and find no error in the judgment save in one respect, and 
that is merely a matter of costs. Though judgment was rendered in 
favor of the plaintiffs for part of the lands claimed, they were con- 
demned to pay all the costs of the lower court. This must be corrected. 
They should pay the costs incurred in the District Court prior to the 
disclaimer of title to part of the lands and the tender of the same. 

It is, therefore, ordered, adjudged and decreed that the judgments 
appealed from be affirmed, the costs of the District Court up to the 
filing of the answers to be paid by the defendants, and the remaining 
costs of the District Court and of this appeal to be paid by the plaintiffs. 








No. 7253. 


Wipow James D. DENEGRE vs. Wipow ADA PIERCE DENEGRE. 


An executrix, who is also the widow in community of the testator, being sued in the former 
capacity only, but raising, in her defense of the suit, the issue of her rights as usufructa- 
ary, will be personally concluded by the judgment and cannot afterwards attack its valid- 

ity on the ground that she was not cited in her individual capacity. 

A suit brought against a succession by the widow of one of the heirs, claiming the usufruct of 
her deceased husband’s share of the estate, is not a real action or one of revendication, 
and can be brought against the executor alone, without making the heirs parties to it. 

The court in which a succession is opened, has sole jurisdiction ratione materia to construe the 
will of the testator and to ascertain and pass upon the claims of parties asserting rights 
under or by virtue of it. 

When the question of jurisdiction has been decided by the lower Court on an Exception, and 
this Court, in adjudicating upon the merits of the case, says that it does not notice the 
Exception because it was virtually waived by the Answer, the ruling of the lower Court 
constitutes res judicata between the parties on the same question of jurisdiction. 


PPEAL from the Sixth District Court for the parish of Orleans. 
Rightor J. 


San’l P. Blanc for Plaintiff and Appellant: 


First—Consent cannot confer jurisdiction. An exception to the jurisdiction of a court, ratione 
materi, cannot be waived. Courts are bound ex officio to‘notice the want of jurisdiction 
ratione materia, and that. though no exception be made. C. P. 606, § 6, 608; 1 N. S. 200, 
703; 3 N.S. 136; 14 L. 177; 6 R. 365; 11 R. 77; 5 N.S. 10,11; 12 An. 829; 21 An. 235; 28 
An. 210; 25 An. 510; Hermain’s Law of Estoppel, p. 356, sec. 146, p, 166. 

Second—Where an exception to the jurisdiction ratione materie was made at the inception of 
a suit, and overruled by the lower court, on appeal the Supreme Court cannot retuse to 
consider it for any cause; certainly not, because it has not been pressed in argument, nor 
reserved in an answer filed after it was overruled by the lower court. 

Third—Even where no exception was made, the judgment of a court without jurisdiction 
ratione materi, is void. A fortiori, if the court refuse to pass on the exception when 
made, should its judgment be held null? 21 An. 235; 23 An. 210; 25 An, 510; Hermain’s 
Law of Estoppel, p. 356, sec. 146, p. 166. 

44 
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Fourth—Therefore, where an exception to the jurisdiction ratione materi has been formally 
pleaded at the inception of a suit, and overruled, and, on appeal, the Supreme Court ex- 
pressly states that it does not pass upon it, and remands the case for further proceedings, 
and the exception is again formally pleaded, it must be held that the exception is still open, 
and the question it presents undecided. 

Fifth— A proceeding by an heir to divest the widow in community of the usufruct she claims 
by operation of flaw (the heir claiming that the property subject to the usufruct has been 
disposed of by will) is a real action, and not within the jurisdiction of the Probate Court. 
C. P. 4, 5, 12, 983; C. C. 463, 1230, 1245; 1 Mourlon, p. 663; 4 M. N.S. 7?; 5 N.S. 9; 2 La. 23, 
26; 11 La. 389, 394; 14 La. 178; 7 An. 477; 27 An. 625; 1 R.116; 5 R. 314,320; 10 M.1; 7 N. 
S. 470; 12 L. 214; 15 L. 455, 517; 16 L. 89; 10 L. 90; 3 L. 514; 3 An. 582; 8 R. 488; 4 R. 165, 
278, 290; 3 R. 100; 17 L. 238; 14 L. 177; 7 L. 378; 1 An. 278. 

Sixth—To such a proceeding the widow in community is a necessary party. Ibid. 

Seventh—She cannot be proceeded against, however, in the Probate Court. 11 La. 21. 

Such proceeding. when brought solely against the executrix and executor of the estate subject 
to the usufruct, does not bring the widow before the court, in her individual or private 
capacity, in which she must claim and hold the usufruct, even though she herself be the 
executrix. A judgment against her as executrix is not binding on her as usufructuary, 
and cannot be enforced against property in her possession as widow in community. A 
judgment against her in one capacity is not binding on her in any other. 

Righth—Where the purpose of a ‘suit against executors is to obtain an account, to fix the ex- 
tent of an heir’s interest in an estate, and to obtain a delivery thereof, or a judgment, un- 
der which the delivery of a fixed sum can be enforced, it is a demand for partition, and 
all the heirs, and the widow in community, must be joined in the smt. C. P. 123; C.C. 
1230-45; 7 An. 477; 10 An. 674; 8 N.S. 347; 2.L. 148; 8 L. 231; 16 L. 157; 6 L. 354. 

Ninth—In such a case the Probate Court is without jurisdiction, thpugh some of the heirs are 
minors. 29 An. 440; 30 An. 93, 140, 182, 1032, 1339. 


Thomas J. Semmes for Defendant and Appellee. 


The opinion of the Court was delivered by 

Bermupez, C.J. This is an action to annul a judgment rendered in 
1876 by the Supreme Court of the State, by which the judgment of the 
Second District Court for the parish of Orleans, in favor of the defend- 
ants, was reversed and a judgment rendered in favor of the plaintiffin the 
case. 

The defendant in that suit is the plaintiff in the present one. 

The grounds of nullity are: want of citation, want of proper parties, 
want of jurisdiction ratione materie, and incorrectness of the judgment. 

The suit in which the judgment attacked was rendered, was insti- 
tuted by Mrs. Ada Pierce, widow of John Denegre, against the succession 
of James D. Denegre, his father. She claimed to be entitled under his 
will to the usufruct of his share in that estate, which she valued at some 
$30,000. She prayed that Mrs. James D. Denegre, as executrix, and her 
co-executors be cited and, after due proceedings, that she be recognized 
as such usufructuary and paid by the succession an annual interest on the 
value of her husband’s share as an heir. 

The defendant pleaded want of jurisdiction ratione materie and 
want of proper parties; but those defenses were overruled in the first 
instance. 
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Mrs. James D. Denegre, executrix, and her co-executor then an- 
swered, admitting undeniable facts and setting up that Mrs. James D. 
Denegre, as surviving wife in community was, in the absence of any con- 
trary testamentary disposition of her husband, entitled, during her 
widowhood, to the usufruct of his half in the common assets. They 
pleaded other eventual defenses, which it is unnecessary to notice, con- 
cluding that, therefore, the plaintiff in the suit could take nothing by her 
action and that her demand should be rejected with costs. 

The case was tried. The court rejected the petition of Mrs. John 
Denegre. On appeal, the Supreme Coust reversed the judgment of the 
lower court and declared Mrs. John Denegre entitled as usufructuary, 
under the will, to the share of her husband in the succession of his father; 
the amount of his interest therein to be ascertained in a subsequent pro- 
ceeding. That judgment became definitive. The opinion was not unani- 
mous, and is not reported. 

It isthe judgment so rendered by the Supreme Court in favor of Mrs. 
John Denegre and against the succession of James D. Denegre, which 
the plaintiff in this action, Mrs. James D. Denegre, seeks to annul. 

The grounds set forth in the exception of the executor, in the suit, 
are reiterated and urged in this action for the nullity of the judgment, 
but want of citation and incorrectness of the judgment attacked are 
superadded as further radical causes of complaint. 

We will now proceed to consider seriatim, in a logical order, those 
grounds of nullity. 

Ist. It was unnecessary to cite Mrs. James D. Denegre as claiming 
the usufruct of her husband’s share. 

The petition ignored all such claims and assumed that none existed. 
It is so reticent on the subject, that it was deemed prudent to assert 
broadly the claim of Mrs. James D. Denegre to that usufruct in the 
answer, as well to resist plaintiff's demand as to obtain a judicial recog- 
nition of it. No other purpose could have been contemplated. 

Mrs. James D. Venegre was one of the respondents. It is insisted 
that she appeared and joined issue only in her capacity of executrix. 

We cannot view her appearance in that light. 

The rights which Mrs. James D. Denegre asserted, speaking as ex- 
ecutrix, were not official, but were individual personal rights. She 
spoke as executrix to protect herself in her private capacity. She had 
a right to do so and she has done it. 

After voluntarily placing herself thus in court, raising a formal issue 
on the subject, soliciting and obtaining the action of the Court, how can 
she consistently complain that she was not brought into Court individu- 
ally by citation to assert and vindicate her pretensions. Her action in 
the matter may well be viewed in the light of an intervention. 
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Want of citation can be set up only by those who did not make 
themselves parties to a suit, and who should have been connected with 
it to be concluded by the judgment rendered in it. The rule can receive no 
application in the cases of those who have voluntarily entered appear- 
ance, joined issue and submitted their claims to judicial appreciation. 
Had Mrs. James D. Denegre not been one of those entrusted with the 
execution of the will, and had not the executor set up, with her knowl- 
edge and distinct authorization, her claim to the usufruct, had she not 
made herself a party to the proceeding, a different case might have 
been presented ; but after she has permitted her claim to be tested in 
the form in which it was, she cannot be allowed to plead want of cita- 
tion, ignorance of a litigation in which her private rights were at stake, 
and to say that she is not bound by an adjudication which she has her- 
self provoked. 3 An. 167,174; 8 An. 128; 1 An. 92; Succession of Ames, 
33 An. p. —. 

2nd. It was not necessary to cite other parties. The action was in 
no way one in revendication or areal one. It contemplated a recogni- 
tion of a right, and as a consequence the payment of a sum of money, 
in satisfaction of that right, during its existence. It was an action 
which could be brought against the executors alone. C. P. 123, 924, 3 13; 
984, 986, 987, 992. 

The heirs of James D. Denegre had no interest antagonistical to 
that asserted by the plaintiff in the right of her husband, one of their 
co-heirs. Nothing was sought to be taken away from them, or either of 
them; on the contrary, their interest was common, identical. Any judg- 
ment in favor of plaintiff would necessarily have inured to their advan- 
tage, without binding them. The issues presented could be well deter- 
mined in their absence, as they were not indispensable parties. On 
the assumption that they should have been meade parties, the omission 
to make them such cannot surely (as a ground for the nullity of the 
judgment rendered) avail those who were parties, forced or voluntary, 
to the action. 

8rd. The Court had jurisdiction ratione materie. No other court 
could have entertained jurisdiction to construe the will of James D. 
Denegre, to ascertain and pass upon the claims of parties asserting 
rights, under or by virtue of it; to allow or reject money demands 
against the succession; to regulate the distribution of its assets among 
creditors, legatees, heirs, as long as his legal representatives, entitled to 
the residue of his estate, had not placed themselves in possession of 
its assets. All parties interested, as legatees, as heirs, or otherwise, 
had a right to sue and to be sued, inter sese, in the court seized of the 
settlement of the succession. 

An executor who is a creditor, a legatee, an heir, who has interests 
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adverse to those whom he represents, or claims upon the property in 
his hands, is authorized to assert those rights in, and to have them 
adjudicated upon by the probate court. It would indeed be an idle 
ceremony, practically an impossibility, to have him to distinguish him- 
self as executor, from himself individually, and require him to sue 
himself or besued in both capacities. Rather than to exact such a vain 
thing the law authorizes him to assert, at will, his personal rights in his 
representative or official capacity. 3 An. 167, 174; 1 An. 92; 8 An. 128; 
Succession of J. H. Ames, No. 8022, 33 An. p. —. 

Judgments rendered in proceedings in which executors have asserted 
individual rights, must be considered as rendered by courts necessarily 
competent ratione materie and persone and as conclusive, when defini- 
tive, in both capacities. 5 L. 237; 17 L. 15; 10 R. 194; 3 An. 172; 22 An. 
109, 140; 23 An. 292, 638; 26 An. 90; 27 An. 593; 30 An. 752; 32 An. 1080; 
R. 8. 2011; L. D. 160. 

4th. Whether the judgment assailed was or not correctly rendered, 
whether it wrongs or not the party cast, is a question which can never 
form a legal ground of nullity, and one which we have no authority to 
pass upon in a suit to annul. In aproper case it might be entitled to 
some weight in the scales of equitable justice. 

The defendant in this action has pleaded the judgment attacked as 
res judicata. Asa rule this cannot be done, as the object of the action 
to annul is precisely to have it, declared that the judgment assailed is 
no judgment at all. 29 An. 5099. It is only on the assumption that it is 
not a valid and binding judgment that it can be set up as res judicata. 
Until then the defense is a petitio principii. But rules have their ex- 
ceptions which confirm them. 

It is true that the decision on a question of jurisdiction, made by a 
tribunal, is not always obligatory ina different one whose aid is invoked 
to enforce it; but when such decision is made in an inferior court and is 
not avoided and reversed by the appellate court, and this last court, in the 
exercise of its appellate and plenary and revisory powers, proceeds to 
adjudicate on the merits of the controversy, the question of jurisdic- 
tion must be considered as definitively set at rest under the ruling of the 
lower court, and cannot be again agitated between the same parties, on 
the same subject matter, in the same controversy, and before the same 
tribunal, particularly when, as in this case, the judgment of the appellate 
court was acquiesced in by a voluntary compliance with its directions. 

In the course of the opinion delivered by the Supreme Court in 
1876, the Justice who delivered it said : 

“There was an exception to the petition, which was overruled, but 
the answer virtually waived it and it has not been pressed here. We 
will not, therefore, notice it.” 
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It was impossible to render the judgment which the court did, 
without necessarily maintaining the ruling of the Second District Court 
on the exception to the jurisdiction and to the want of proper parties. 
The judgment of the lower court was expressly noticed by the appellate 
court. It was not reversed. It remained unrevised, undisturbed and 
thus virtually affirmed. It thus constitutes res judicata on the second 
and third grounds of nullity herein urged, as we hold that the parties 
to the present action were parties morally and legally identical in the 
suit in which the judgment assailed was rendered. 

The judgment appealed from is affirmed with costs. 

Rehearing refused. 





No. 7834. 


Mrs. ApA PIERCE DENEGRE vs. W1pow JAMES D. DENEGRE. 


The liability of the agent of an executrix for the illegal management of the affairs of the 
estate, is to his principal and not to the heirs. The claim of the latter for any loss which 
such agent fnay have caused the estate, is against the executrix. 

The Executors in this case cannot be charged with the loss of funds in the hands of certain 
bankers in France, because they were authorized by the will of the testator to leave 
those funds there. 

The Executors have no right to account on the gold basis for the pounds sterling, francs and 
other assets of the estate, converted into the United States currency. What the pounds 
sterling, francs, etc., realized in currency, should be accounted for in currency. 

In default of a charge of malfeasance, the Executors cannot be held responsible for the difter- 
ence between what the funds in Europe did realize and what they would have realized in 
1865, had they then been converted by the Executors, because the matter was left to the 
discretion of the latter by the testator. 

Heirs living in the family residence and rendering valuable services to the estate, cannot be 
charged with board and lodging, in the absence of substantial evidence of an agreement 
to that effect. 


PPEAL from the Second District Court for the parish of Orleans. 
Tissot, J. 


Thomas J. Semmes for Plaintiff and Appellant. 
Sam’l P. Blanc for Defendants and Appellees: 

First—Where, on the demand of an heir to obtain an account, and have fixed and delivered 
his interest in an estate, the executor files an account, which does not include an obliga- 
tion due from the heir to the estate, the co-heirs are interested to have the account 
amended, and to defeat claims made by one whose obligations far exceed his rights. 

Second—Co-heirs having an interest may intervene in a proceeding between one of the heirs 
and the executors, to protect their rights, save the estate from illegal demands, and to 
have accounts correctly made. 4 Rob. 296; 28 An. 607; 25 An. 534; 17 An. 133. 

Third—An intervention, even in ordinary proceedings, is allowable at any time before judg- 
ment, provided the intervenor shall be always ready to proceed, and shall not retard the 
case; but the required time for citation under the intervention must always be allowed, 
and is not to be considered as retarding the trial. C. P. 364; 16 L. 283; 3 An. 331; 20 
An, 258; 25 An. 565. 
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Fourth—Though the intervention be entered on the day of trial, it must be admitted, and 
time for citation allowed, if necessary. 25 An. 565. 

Fifth—An appearance for the purpose of opposing an executor’s account, in a probate court, 
can be made at auy time before the homologation. 9 L. 48, 59; 23 An. 527; 4 Rob. 296; 10 
L. 358. 

Sixth—An account rendered in one succession without citation, other than that of publication, 
to the heirs thereof, is not binding onthem. 6 L. 225; 3 An, 383; 8 N.S. 347; 2 L. 146; 6 L. 
354; 8 L. 231; 16 L. 157; 13 An. 97, 537; 9 L. 284; 9 An. 85; 11 An 412, 

Seventh—An account to pay debts rendered in one estate is no bar to the enforcement of an 
obligation due to another estate; the province of an accountis to obtain conclusive au- 
thority to pay or distribute funds, and not to bar or defeat claims not involved in the ac- 
count, nor in any manner relating to the purposes for which the account was rendered. 
The whole effect of an account is to conclude persons, as to passive debts therein ex- 
pressed, and to protect the administration in their payments. 12 An. 337; H. D. p. 759, 
Nos. 2, 13 et seq. 

Eighth—One who is acting as the agent of an estate must account in full for bonds and secu- 
rities deposited with him for safe-keeping. 


Ninth—The possession by the executor of John Denegre’s estate, of bonds belonging to the 
estate of James D. Denegre, and which he has been charged, as executor, to return to the 
owner, is the possession of the estate he represents, and if he fails to account for them, 
that estate will be responsible. 


Tenth—The receipt of the bonds by John Denegre, for safe-keeping for the estate of James 
D. Denégre, and his written treatment of the bonds as the property of that succession, 
will estop him, and those claiming under him, from defeating a recovery of the bonds, by 
denying the title to be in that estate. 21 An. 594; Bigelow on Estoppel, pp. 420, 425; 8 Cal. 
303; 9 Cal. 573; 6 Whart. 418; 9 Bing. 382, 


Eleventh—One who denies the usufruct of another for one purpose, cannot, in the same case, 
and for another purpose, admit it, nor gain an advantage in one direction by a denial of 
that, which, in the next breath is admitted, in order to secure a further advantage. If 
the usufruct is admitted as existing at all, it is admitted as existing in full. 


Twelfth--The acceptance of part of an obligation to make good, bonds which have not been 
accounted for, does not ratify the misuse of the bonds nor remit the balance due. 


Thirteenth—A depositary, mandatary or agent, cannot plead prescription to relieve himself 
from accounting for bonds left with him. 11 La. 565; 15 An. 469; 1 Rob. 41; 2 An. 997; 
12 R. 535; 14 An. 230; 7 An. 535; 15 An. 143; 22 An. 151; 27 An. 133; 16 An. 397; 12 An. 
630; Troplong, Prescription, vol. 2, Art. 490; 26 An. 476; 19 An. 491, 


Fourteenth—An account rendered to fix the moneyed interest of an heir in the cash of an 
estate, cannot include property as real estate, bonds and furniture, held in a state of in 
division. 

Fifteenth—An heir who desires to realize his interest in the real and movable property of an 
estate, must proceed by partition, and not seek through an account to have the value of 
that interest paid him. 

Sixteenth—There is no law which imposes a duty on executors to withdraw funds belonging 
to major heirs from foreign investments or deposits made by the testator, more especially 
when the testator expressly leaves it to the discretion of his executors to retain said in- 
vestments or deposit, as placed by him. 

Seventeenth—A loss of part of*such a deposit by the failure of the bank where it was placed, 
and without fault of the executors, is not chargeable to them, and must be borne by the 
estate. 

Eighteenth—An heir who has been supported and his expenses paid by an estate, owned in 
common with other heirs, is properly chargeable with the costs or amount of his mainte- 
nance and such expenditures. 
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The opinion of the Court was delivered by 

BermupEz, C.J. In 1874, the plaintiff, Ada Pierce, widow of John 
Denégre, claiming to be entitled to the usufruct of her husband’s share 
in the succession of James D. Denegre, his father, who died in 1865, 
brought this suit against the executors of the latter, to be paid an 
annual interest on the value of that share. She was resisted on the 
main ground that, as James D. Denegre had not by any testamentary 
disposition disposed otherwise of his share in the community property, 
his surviving spouse, one of the defendants in the case, was entitled to 
the usufruct of the same during her widowhood, and as the plaintiff’s 
husband, if he were alive, could take nothing, she, claiming in his rights, 
could not recover. 

In 1876, the Supreme Court, reversing the judgment appealed from, 
adjudged the plaintiff entitled, as usufructuary, under the will, to the 
share of her late husband in the succession of his father; the amount 
of such interest to be ascertained in a subsequent proceeding. The 
opinion is not reported. See O. B. 45, fol. 529. 

In furtherance of this judgment an account was presented, in 1877, 
by the estate of James D. Denegre, and its homologation was asked 
countradictorily with Mrs. John Denegre. . 

It purports to show the condition of the succession of James D. 
Denégre one year after his death. It realizes, on a gold basis, a balance 
of $521,432 75 in favor of the widow and heirs, allowing half to the 
former and half, less a special legacy of $10,000, to the latter, thirteen in 
- number, giving to each $19,670 49. 

To that account are appended two minor exhibits, which propose to 
indicate: 1st, the interest of Joseph Denegre, one of the sons of J. D. 
Denégre, who died intestate, prior to John Denegre, in his father’s suc- 
cession; 2d, the interest of John Denegre, plaintiff's husband, who sub- 
sequently died, inheriting from Joseph, leaving his mother as a forced 
heir, for one-third, his brothers and sisters and his widow as legatees, 
the former for the naked ownership, the latter for the usufruct of the 
remaining two-thirds, the disposable portion. 

The account of Joseph Denegre’s interest shows him, on the gold 
basis, to be entitled to $19,670 49 in capital, and to $9,835 24 in interest, 
less $19,721 39 in capital and $9,511 74 in interest, charged against him, 
leaving a balance of $272 60, to which is added his interest in a firm to 
which he belonged, $6327 54, forming an aggregate of $6600 14, which 
is offered to be divided, one-fourth to his mother and three-fourths, 
share alike, to his brothers and sisters, among whom John Denegre or 
his representatives. 

The account of John Denegre’s interest shows him, on the gold basis, 
to be entitled likewise to $19,670 49 in capital, $9835 24 in interest, less 
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$18,709 84 in capital, $8461 82 in interest, charged against him, leaving 
a balance of $2334, to which is added an amount underpaid in settling 
the estate of Joseph Denegre, viz: $14 27. 

Widow John Denegre opposed the homologation of the accounts, on 
nine grounds. 

At the moment of trial, Henry Denegre and George Denegre, two 
other sons of James D. Denegre, full brothers of John Denegre and, as 
such, co-heirs in the succession of J. D. Denegre, claiming to have an 
interest to resist the opponent, were permitted to intervene and to ask 
that the account of John Denegre be charged with fifty-nine State and 
city bonds, amounting to $29,000 in capital, and to $130 20 in coupons, 
They averred that the bonds belonged to the succession of James D. 
Denegre, that John Denegre who had the management of the estate 
for account of his mother, who was executrix, had used the same for 
his personal purposes; but, that a sum of $6601 33 had been received 
from his executor by the estate of James D. Denegre. 

To the opposition of Mrs. John Denegre, exceptions were filed by 
Mrs. James D. Denegre. They are the same which were urged at the 
incipiency of this litigation, which were overruled, and which so re- 
mained, under the judgment of the Supreme Court of 1876, they are 
the same that were pressed, as grounds in a suit in nullity instituted by 
Mrs. James D. Denegre against Mrs. John Denegre, and which were 
likewise overruled by both the lower and appellate courts, so that they 
must be considered as standing no longer in the way of the determina- 
tion, as far as practicable, of the present controversy. 

Objections were filed and exceptions taken by Mrs. John Denegre 
to the intervention of Henry and George Denegre, which it is unneces- 
sary to specify, considering the disposition which shall be made of the 
proceeding. 

We will, therefore, now approach the merits; first of the interven- 
tion and next of the opposition. 

From the terms of the judgment of the Supreme Court, in 1876, in 
furtherance of which the account of the estate of James D. Denegre, 
now before us, was presented, we take it that the will of the deceased, 
James D. Denegre, was finally construed as having taken away from his 
widow the usufruct which she would have had of his share in the com- 
mon assets had he died intestate, as giving to each of his children the 
right to demand from his executors his proportion of that share, and as 
recognizing Mrs. John Denegre as entitled to ask from the succession of 
James D. Denegre the enjoyment or usufruct of the disposable portion 
of the share of her husband. 

Standing upon that basis, we must ignore all the claims of Mrs. James 
D. Denegre as usufructuary and deal with her as with the executrix of 
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the will of her deceased husband, accounting to one of the representa- 
tives of one of his forced heirs, who, by his will, has dismembered his 
share of inheritance by giving the usufruct of the disposable portion 
(#) to his widow and the naked ownership of it to his collaterals,—his 
mother claiming and taking, frée from all encumbrance, her légitime 
(4) as a forced heir. 

The record shows that, at the date of the inventory, there were no 
bonds in the name of James D. Denegre, except ten State bonds; that 
subsequently, forty-nine bonds were acquired for account of the estate 
of James D. Denegre, which were afterwards disposed of by John Dene- 
gre, for his personal advantage and not accounted for by him, except so 
far as the amount ($6601) mentioned may have effected a settlement. 

The acts and doings of John Denegre in the matter can in no man- 
ner concern the intervenors. He was the agent employed by Mrs. James 
D. Denegre, as executrix. What liability he may have incurred can be 
enforced, not by his co-heirs, but by his principal, who is primarily re- 
sponsible to the heirs of James D. Denegre for the unauthorized acts 
of her mandatary, for whose acts she is to them liable. 

The amounts used by John Denegre in the purchase of the bonds 
cannot be considered as an investment for account of the succession of 
James D. Denegre, however liberally his will may be construed on 
the subject of delegation of discretionary powers to his executors touch- 
ing an investment ot funds. 

It is immaterial to the heirs of James D. Denegre whether the acts 
of John Denegre were or not ratified by Mrs. James Denegre by re- 
ceiving the proceeds of the sale of the bonds. That ratification may 
produce some effect, but whatever it may be, it does not affect but can 
only benefit those heirs. Mrs. James Denegre does not raise her voice 
in this matter to fix any liability on her son’s estate for this misappro- 
priation. It does not appear that she ever pretended to urge any claim 
against him or his succession; she settled his affairs as executrix and 
participated in the distribution of his assets. She has assumed the 
attitude of an heir. 

We are at a loss to discover what standing the intervenors have in 
court to assert and champion in the name of the estate of James D. 
Denegre, or in that of their mother, rights which the executors would have 
no authority to enforce against the estate of John Denegre, and which 
could be averred and insisted upon by Mrs. James Denegre alone, whom 
the intervenors have no authority to represent, and do not represent, 
and who, did she act, could not herself fasten upon the succession of 
James D. Denegre the loss sustained in the transaction inflicted upon 
her by her agent. 

The intervention must, therefore, be dismissed, and Mrs. James 
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D. Denegre remain accountable to the succession of her husband for 
the ten State bonds described in the inventory, and touching which no 
mention is made in the account. 

2d. We will now proceed to consider the nine grounds of the oppo- 
sition. 

The first item of opposition charges that the estate of James D, 
Denegre is estimated in the account, on the gold basis, at $521,432, 
whereas it consists besides of assets which are stated, and which aggre- 
gate $113,846 78, according to the inventory, which foots up $800,000. 

We do not understand that the account proposed the sum which 
figures on it as representing the whole. of all the assets standing in the 
name of James D. Denegre at his death, or at the date of the filing of 
the statements. 

The account should have set forth explicitly all the succession as- 
sets of any description, from whatever source derived, and presented 
the form and appearance of a “tableau of distribution.” It refers to 
receipts for $51,394, but we do not propose to pass upon that item in 
view of the ultimate disposition which we intend to make of the case, 

The second ground of opposition is to an item of 132,289 39 francs, 
with which the estate credits itself as a loss sustained by the failure of 
Dupasseur & Co. in Europe, and which, it is claimed, should be debited 
to the executors. 

We do not consider that they are chargeable with the loss. When 
Mr. Denegre died the amount in the hands of those bankers to his credit 
was some 826,000 francs. By his will, he expressly directed his executors 
to allow the money to remain where he had placed it until the close of 
the war; and even subsequently, to continue investing his funds in 
European securities, if they deemed it advisable, for the interest of his 
family and for the greater security of the capital itself. 

The record shows that the executors had reduced the above amount 
to 132,239 francs. 

The third ground of opposition is to the proposed gold settlement, 
because the payments in currency are reduced to gold, at the rate of 
$113 in currency for $100 in gold, whereas, in 1866, the sale of the 
realized 335,000 francs and 6464 pounds sterling actnally produced 
$130,932 77 in currency,a sum more than sufficient to pay all the debts 
of the succesgion. 

It appears to us that the proposed mode of settlement on the gold 
basis is properly objected to by the opponent. We do not perceive 
why francs and pounds sterling, converted into U. S. currency, and why 
other assets received in like currency, should be accounted for on 
the gold basis. What the francs and pounds sterling and other assets 
realized in currency should be accounted for in currency. 
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The fourth ground of opposition has for its object to charge the exe- 
cutors with the difference between what the funds in Europe would have 
realized and what they have produced, had they been withdrawn in 1865, 
namely : a difference or premium of forty-five cents in currency on the 
gold dollar. : 

Under the terms of the will no responsibility can be saddled upon 
the executors, who were left a discretion on the subject. There is no 
charge of malfeasance against them. They must, therefore, be assumed 
to have exercised that discretion to the best of their judgment and 
ability and according to their conscience. The less can they be sought 
to be made liable, as their acts and doings were to the knowledge of 
John Denégre, who never protested against the same, who, therefore, 
may be considered as party or privy thereto, and so, as having sane- 
tioned the course pursued. What he could not do, those claiming 
through him cannot be permitted to set up and urge. 

The fifth, sixth and seventh grounds, which disputed the allowed 
paraphernal claims of Mrs. James Denégre for $19,000, and advances 
made to Joseph and John Denégre of 1033 pounds each, have been 
abandoned. 

The eighth ground of opposition is to the items for board and lodg- 
ing in the proposed settlements with the estates of Joseph and John 
Denegre. 

The amount charged to John’s account in capital and interest foots 
$6114; that to Joseph’s account foots $6710. 

We find that both John and Joseph occupied the family residence, 
using the family furniture, which was their joint property, and that they 
rendered valuable services to the estate and to their mother. 

In the absence of substantial evidence, establishing a clear under- 
standing by which they were to pay for their board and lodging as 
charged, and to render gratuitously the services which they have ren- 
dered, we do not feel authorized to allow their account to be debited 
with those items. ; 

The ninth ground which tends to have the account of Joseph Dene- 
gre credited with $7486 66, due him as one of the executors of his 
father and which was never received by him, is acquiesced in as correct, 
and assurance is given that the credit wiil be allowed. 

The judgment of the lower court sustained the interverftion, so as to 
decree the estate of John Denegre to be indebted to the estate of James 
D. Denegre in the sum of $24,164 19 with interest and costs, and dis- 
missed it in other respects; it maintained the opposition as to the first 
ground set forth, but rejected it in other regards, and amending the ac- 
count accordingly, it decreed its homologation and ordered a distribu- 
tion of funds in the manner indicated. 
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We agree with the District Judge in holding the estate of James D. 
Denegre accountable for all the assets not included in the account before 
41s, but we do not concur in the other portions of his judgment. 

It is, therefore, ordered, adjudged and decreed that the judgment of 
the lower court be affirmed so far as it holds the estate of James D. 
Denegre accountable for assets not mentioned in the account under 
consideration, and that, in all other respects, it be reversed, and proceed- 
ing to render such judgment as should have been rendered by the lower 
court, 

It is ordered, adjudged and decreed that the account presented by 
the estate of Jas. D. Denegre be amended by striking therefrom the pro- 
posed settlement on a gold basis and by requiring the executors to sub- 
stitute thereto an account of all the funds received by them, in their 
capacity, in United States currency, as also of all the assets and prop- 
erty standing in the name of James D. Denegre at his death and which 
came to their possession as executors, together with a full and complete 
statement of their administration of the property of the succession from 
the beginning, including all amounts received and which should have 
been received and accounted for, and all amounts disbursed with author- 
ity on account of the estate, or due thereby, without prejudice to the 
rights, if any, of the opponent or of any other party concerned, to claim 
an account of assets and yieldings thereof, or interest, to which they may 
be entitled and which may not have been personally provided for by this 
decree; 

And it is further ordered, adjudged and decreed that the items for 
board and lodging charged in the accounts to Joseph and John Denégre 
be stricken therefrom; and that the account of Joseph Denégre be cred- 
ited with the sum of seven thousand four hundred and eighty-six dol- 
lars and sixty-six cents ($7,486 66) with legal interest thereon from judi- 
cia! demand. 

It is further ordered, adjudged and decreed that in all other respects 
the opposition of Mrs. Ada Denegre, widow of John Denegre, and the 
intervention of Henry and George Denegre be dismissed. 

Considering that the account rendered and the exhibits thereof 
concerning the estates of Joseph Denegre and of John Denegre should be 
recast and remodeled, so as to conform with the views herein expressed, 
and that another proper account with other exhibits concerning said es- 
tates should be substituted thereto accordingly— 

It is ordered, adjudged and decreed that this cause be remanded 
and referred to the Civil District Court for the parish of Orleans, which 
has superseded the Second District Court for said parish, by which it 
was tried, there to be further proceeded in, with instructions to that 
court to have the present judgment executed and-a new account ren- 
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dered with exhibits, in furtherance of the views herein expressed and of 
the decrees herein made and, in all other respects, in further accordance 
with law, 

It is ordered and decreed that the costs of the intervention be paid 
by the plaintiff therein, and those on opposition by the succession of 
James D. Denegre, in both courts. 

Rehearing refused. 





No. 7099. 
Cuism & Boyp vs. THomas ONG ETAL. E. E. Cuuspucs, INTERVENOR. 


An Intervenor, not having prayed for citation against Plaintiff, is no party to the latter's suit 
and cannot offer evidence on the trial of the case. ; 
PPEAL from the Second Judicial District Court, parish of St. Ber- 

nard. Pardee, J. 

Singleton & Browne for Plaintiffs and Appellees. 

T. J. Bartlette for Intervenor and Appellant. 

The opinion of the Court was delivered by 

Levy, J. The plaintiffs, Chism & Boyd, transferrees of a lease from 
Mrs. Elodie Verret, wife of L. Leon Bernard, brought suit against the 
defendant Thomas Ong fora balance of $4500 due on the lease of a 
plantation in the parish of St. Bernard, and provisionally seized the 
personal property and mules used on said plantation in its cultivation, 
and prayed for judgment with lessor’s lien and privilege. This suit was 
brought on 17th of February, 1877, and on 6th of March following, de- 
fault was entered against defendant. 

On 5th of March in same year, E. E. Chubbuck intervened in said 
suit and excepted to the jurisdiction of the court,and prayed that, if the 
court maintained jurisdiction, then intervenor should bave his judgment 
against defendant paid in preference to plaintiffs’ claim fur rent. There 
was no prayer in this petition of intervention that any one should be 
cited, no citation was issued, and no one was cited. 

When the plaintiffs, by counsel, was about to have the judgment by 
default confirmed and final judgment rendered, the intervenor offered 
to introduce evidence to prove up his intervention, plaintiffs’ counsel ob- 
jected to the reception of intervenor’s evidence on the ground that he 
was not a party to the suit and had no interest therein. There had been 
no prayer even for citation, and no citation had been served on plaintiffs; 
the intervention was not at issue and the court below correctly refused 
to hear intervenor. It is true the intervenor should be always ready 
and cannot retard the principal suit, yet it would surely not be just nor 
legal to allow him to urge his demand and make out his case, without 
citation to the other parties and without his case having been put at 
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issue. He could claim and would be allowed time to cite the party 
against whom it is directed, delays to answer, etc. 16 La. 265; 3 An. 
831; 32 An. 765. There is no error in the judgment appealed from, and 
it is, therefore, affirmed with costs. 








No. 6933. 


A. L. Tissot vs. A. DUBUCLET ET AL. 


Section 3784 of the Revised Statutes, which provides for the punishment of the State Treas- 
urer by fine, etc., for refusing to pay warrants in certain cases, upon conviction thereof, 
etc , means a conviction under a regular criminal proceeding. Such conviction is a con- 
dition precedent, under the Statute, to the recovery of the penalty. 


PPEAL from the Third District Court for the parish of Orleans, 
Monroe, J. 


E. Howard McCaleb for Plaintiff and Appellant: 

First—A criminal conviction of the State Treasurer, under Sec. 3784 Revised Statutes of 
1870, is not an essential pre-requisite to a suit fur the recovery of the fourfold penalty 
therein provided in favor of the holder of warrants, payment of which has been illegally 
refused. The criminal prosecution and civil suit are independent of each other, 12 
Wheaton, pp. 14 and 15. The construction of a penal statute should not be so strict as to 
defeat the plain intent of the Legislature. Sedgwick on the Construction of Statutes, 
p. 283. 

Second—A civil suit to recover a penalty enacted in the interest of the individual injured, 
cannot be made to depend upon the action of the prosecuting attorneys of the State. 
The individual himself has the right to sue in his own name and for his own benefit to 
enforce payment of the penalty. Sedgwick on Statutory Construction, pp. 74, 89; 7 R. 
252 ; 2 Cranch, 336; 3 R. 55; 12 R. 48; 10 An. 122. 

Third—The fourfold penalty prescribed by Sec. 3784, R.S., being exclusively for the benefit 
of the individual, is not subject to the rules regulating qui tam actions. A qui tam action 
is a remedy given for the recovery of a penalty, part of which goes to the informer, and 
the other part to the State. Bouvier’s Law Dictionary, verbo qui tam. 

Fourth—The general rule is, that a criminal conviction does not bar acivil action, § 225, Free- 
man on Judgments ; nor is a civil action prejudiced by the acquittal of the defendant in 
a criminal proceeding. Jdem, § 319; 15 An. 543. 


Albert Voorhies for Defendant and Appellee: 
First—There must be a previous conviction gf the State Treasurer for a misdemeanor in office 
to justify the enforcement of the fourfold penalty provided for by R. S. section 3784. 
Second—This penalty can be enforced only through an action qui tam. 


The opinion of the Court was delivered by 

Topp, J. The plaintiff, alleging himself to be the holder of certain 
warrants amounting to $2500, and that the defendant, A. Dubuclet, then 
State Treasurer, had refused to pay these warrants when presented 
for payment, although there was money in the treasury out of which 
they should have been paid, brings this suit against the said Dubuclet and 
the sureties on his official bond, for $10,000, fourfold the amount of 
said warrants. 














704 SUPREME COURT OF LOUISIANA, 


Tissot vs. Dubuclet et al. 








The action is evidently brought under section 3784 of the Revised 
Statutes, which provides: 

“Tf the treasurer shall wilfully and illegally refuse to pay any war- 
rant lawfully drawn upon the treasury, having the funds in hand to pay 
the same, he shall be deemed guilty of a misdemeanor in office, and, 
upon conviction thereof, shall be fined in a sum not less than five hun- 
dred dollars, for the use of the State, and shall forfeit and pay to the 
holder of such warrants fourfold the amount thereof, to be recovered 
against him and his security on his official bond.” 

Defendants filed a peremptory exception, averring: 

1. That the petition discloses no cause of action; 

2. That the demand can be entertained only upon the conviction of 
the officer; and 

3. That the statute does not authorize a civil suit to enforce the 
penalty. 

This exception was sustained and the suit dismissed, and from this 
judgment the present appeal was taken. 

The Statute referred to is highly penal, and is to be construed 
strictly. It certainly declares a liability against the officer mentioned on 
account of the acts or omissions mentioned in the Statute and charged 
in the petition, but it is equally clear that that liability is contingent 
* upon his conviction thereof.” 

Conviction is a term generally used with reference to criminal pro- 
ceedings. Thus Abbott defines it: “The act or proceeding of pronounc- 
ing a person guilty of an offence and punishable therefor.” 

Abbotts’ Law Dictionary, p. 285. 

And again: “ Conviction is an adjudication that the accused is guilty. 
It involves not only the corpus delicti and the probable guilt of the 
accused, but his actual guilt.” Nason vs. Staples, 48 Me. 123. 

Section 980 of the Revised Statutes provides: 

“Every person being adjudged to pay a fine, shall, in default of 
payment or recovery thereof be sentenced to be imprisoned for a period 
not exceeding one year.” * 

Considering the plain terms of those statutory provisions, it is clear 
to our minds that the conviction mentioned means a conviction under a 
regular criminal proceeding instituted and prosecuted according to law; 
and that such conviction is a condition precedent to any individual re- 
covering the penalty declared as part of the punishment for the “ mis- 
demeanor ” denounced by the statute. 

It is not alleged in this case that any such conviction preceded the 
suit. 

The judgment of the lower court was, therefore, correct, and the. 
same is affirmed with costs. 
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No. 7910. 
Tue Strate oF Lovistana vs. THE CiTIzENs’ BANK oF LOUISIANA. 


The stipulation in an act of sale, that the amount paid by the vendor to insure the property 
sold, in case the purchaser neglects to do it, shall be secured by privilege on the prop- 
erty, has no legal effect whatever, as privileges can only be created by law and not by the 
agreement of parties. 

And the stipulation in the same act of sale, that said premiums of insurance shall be secured 
by mortgage upon the property, is equally of no avail to the vendor, if the amount and 
rate of insurance are not fixed in the act. The mortgage in such case is not for an exaet 

' gum, as required by law, and is, therefore, invalid. 

The pact De non alienando in an act of mortgage does not prevent a subsequent purchaser of 
the property mortgaged, from contesting the very validity of the mortgage itself. Such 
purchaser has acquired the property subject to the pact, provided the mortgage is real 
and valid ; but if itis not, the pact is itself of no effect. 


PPEAL from the Sixth District Court for the parish of Orleans. 
Rightor, J. 


J. C. Egan, Attorney General, for Plaintiff and Appellant: 


To render a conventional mortgage valid it is necessary that the exact sum for which it is 
given shall be declared in the act. C. Code, article 3309; 2 An. 790; 9 R. 482; 17 An. 60. 


Gibson, Hall & Montgomery for Defendant and Appellee. 


First—A mortgage stipulating that the property shall be insured by the purchaser, in a sum 
sufficient to secure the holder of the notes given as part of the purchase price, and that 
the property shall be kept so insured, and the policy transferred to the vendor, or holder 
of the notes, and that the holder of the notes is authorized to so insure in default of the 
insurance by the purchaser, etc., is a valid mortgage for the amount, including the 
premiums of insurance so paid by the vendor or holder of the notes and attorney's fees, 
in the aggregate, under article 3309 C. C. 

Second—Such a mortgage secures the insurance premiums so paid, as part of the purchase 
price, as well as attorney's fees incurred in case of foreclosure. 

Third—A valid mortgage can be stipulated to secure the fulfillment of an obligation, or for the 
performance of an act, and in that respect articles 3291 and 3309 C. C. do not conflict 
where the performance of an act is to be secured as well as another stipulated sum. 

Fourth—Such a mortgage, with the pact de non alienando, secures the holder of the mortgage 
whether he is the vendor himself or a subsequent holder. 


F. C. Zacharie, on same side, on application for rehearing : 


First—The decision of the Court, if allowed to stand, will overturn a well established rule of 
property, which courts should never do, unless for the most cogent reasons. 

Second—A clause in a mortgage to reimburse the mortgagee for premiums of insurance paid by 
him, is an obligation incidental to the principal or primary contract, and as such its exact 
amount need not be specified. 

Third—Under article 3290, C. C., which is borrowed from the Spanish law, and is not found in the 
C. C. of 1808, nor in the Code Napoleon, the exact amount need not be specified in the 
act of mortgage. 


Miller, Finney & Miller, on same side. 


The opinion of the Court was delivered by 
Fenner, J. The Citizens’ Bank sold to the New Orleans National 
45 














706 SUPREME COURT OF LOUISIANA, 





State of Louisiana vs, Citizens’ Bank,of Louisiana. 





Building Association the property then known as the St. Louis Hotel, 
at a price paid partly in cash and partly in notes. 

The act contained a stipulation by which the vendee was bound to 
keep the property “constantly insured in an amount satisfactory to the 
holders of said notes (for the price), in one of the solvent insurance 
companies of the city, until the final payment of said notes; * * and 
should the said purchasers fail or omit to cause said insurance to be 
effected, any holders of said notes are fully authorized to effect insur- 
ance thereon at the cost, charge and expense of said purchasers, who 
obligate themselves to reimburse the premiums of insurance so paid, 
which are declared to be a privilege on the proceeds of the sale should 
the mortgage granted be foreclosed.” 

It had been stipulated in a prior clause that, “to secure the pay- 
ment of said notes in capital and interest, in default of payment, premiums 
of insurance and attorneys’ fees, hereinafter provided, special mortgage, 
with vendor’s lien and privilege, is hereby retained on the property in 
favor of all holders of said notes, etc.” 

The Building Assoviation subsequently sold the property to the 
State, which assumed payment of the above notes for the price, and has 
actually paid them. Thereafter, the Citizens’ Bank, having paid insur- 
ance according to the stipulations of the first act of sale, brought suit, 
via ordinarid, against its vendee, the Building Association, and recov- 
ered judgment for the amount thereof, with privilege and mortgage on 
the property sold and then owned by the State. 

Upon this judgment the Bank caused to issue a writ of fi. fa., under 
which the property thus held by the State was seized and advertised for 
sale, when the State brought this suit for an injunction against said 
proceedings. 

The ground of the injunction is, that the Bank has no valid mort- 
gage on the property for the amount of the insurance paid, because in 
the act of mortgage no sum was declared, in or within which said insur- 
ance might be effected. 

The investigation must be confined to the question of the validity 
of the mortgage. The privilege claimed by the bank has no foundation. 
The mere perusal of the act shows that the insurance formed no part 
of the stipulated price of the property, and, therefore, was not covered 
by the vendor’s lien and privilege ; and privileges being creatures of the 
law and not of conventions, the mere declarations in the act that the 
insurance premiums should bear a privilege on the property, are with- 
out effect. 

We have searched in vain for any principle or precedent upon which 
the mortgage claimed can be entertained. 

The Code provides : “To render a conventional mortgage valid, it 
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is necessary that the exact sum for which it is given shall be declared 
in the act.” Rev. C. C. 3309. 

Beyond a doubt, this article applies to every conventional mortgage, 
whatever be the nature of the “engagement,” the execution of which 
it is intended to secure, whether it be the payment of a liquidated debt, 
of an uncertain and contingent liability, or even the performance of an 
obligation to do or not to do. Rev. C. C. 3290-1-2. 

In every case the “ exact sum,” to the extent of which the property 
is presently or contingently encumbered, must be declared in the act. 
If the obligation secured be uncertain as to its amount, or contingent 
as to its existence, the ultimate liability will, of course, only be fixed 
when it shall be liquidated, or when the condition, on which its exist- 
ence depends, shall have happened. But, for the validity of the mort- 
gage, it is essential that some exact sum, agreed on between the debtor 
and creditor, as the limit of the security, shall be declared in the act. 

The corresponding article of the Code Napoleon (2132), after using 
the same language contained in our article, adds the following: 

“ Sila eréance résultant de lobligation est conditionnelle pour son 
existence, ou indéterminée dans sa valeur, le créancier ne pourra re- 
quérir lVinscription que jusqu’é concurrence d’une valeur estimative 
par lui déclarée expressément, et que le débiteur aura droit de faire 
réduire, s’il y a lieu.” 

The effect of this provision is that, where the obligations are of the 
character above mentioned, the mortgage may have effect, as between 
the parties, without any fixing of the amount; but it cannot be in- 
scribed or have any effect as to third rersons, until an estimated 
amount be fixed in the mode stated. 

See 2 Paul Pont Priv. et Hyp., pp. 699 et seq. 

The framers of our Code discarded all distinctions between parties 
and third persons, and required a certain sum to be fixed in the act 
as an essential to the validity of the mortgage in any sense. 

The question has been not infrequently considered by this Court, 
and has been invariably determined according to the views here indi- 
cated. 

Linton vs. Purdon, 9 Rob. 482; 2 An. 790; 17 An. 60; 2 An. 249; 3 
An. 112, 663; 21 An. 607. 

There has never been, to our knowledge, even a suggestion of a con- 
trary view, and considering the plain language of article 3309, we see 
not how a different opinion could be entertained. 

The stipulation for attorneys’ fees, where the percentage is fixed, is 
valid. Although the amount on which suit may be required may be un- 
certain, it can never exceed the amount of the mortgage, and a fixed 
percentage on this maximum is the “ exact sum” within which the mort- 
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gage is limited, as in the property-bank cases (2 An, 249; 3 An. 112, 663), 
where, although the amount of the loans actually made was not 
stated in the mortgage, yet as the amount of the stock was stated and 
the charter of the bank limited the loans to one-half the stock, the latter 
amount was considered as the sufficiently indicated maximum within 
which the loan mortgage was limited. 

But here, the only limitation as to the amount for which insurance 
may be taken is “an amount satisfactory to the holders of the notes,” 
and no stipulation whatever is made as to the rate of premium. Itis 
clear, therefore, that the act contains no declaration of the “ exact sum” 
of this item, and none by which any “ exact sum ” can be fixed. 

This disposes of the case. 

The contention that, because the mortgage contained the pact de 
non alienando, therefore, the judgment obtained by the bank against the 
original mortgagor recognizing the mortgage on this property, is res ju- 
dicata against the State, which was no party to that suit, has no merit 
whatever. ; 

A purchaser of property, subject to mortgage with or without the 
pact, acquires it subject only to the mortgage actually existing thereon. 
The presence of the pact does not make that a mortgage which is nota 
mortgage. It gives the right to the mortgagee to enforce his mortgage 
by proceedings directly against the mortgagor, without regard to alien- 
ations by the latter, but what he may so enforce is a real, and not a pre- 
tended mortgage. Whenever he lays hand on the property belonging to 
a third person, whether under an order of seizure and sale or under a ft. 
fa. on judgment, in proceedings against the original mortgagor alone, 
such third person may protect his property from being subjected to the 
satisfaction of a claim for which it is not lawfully liable, and can be de- 
barred of no defense by any proceedings between others, to which he 
was not a party. It is not true that he can set up no defenses which the 
mortgagor could not; for he may defend an absence or insufficiency of 
inscription, which defense would not be open to the mortgagor. But, in 
addition, he may oppose all defenses which the mortgagor could have 
opposed, at least if not personal to the latter; and the mortgagor car- 
not deprive him of these by waiver or otherwise; nor can his right to 
urge them be affected by any judgment to which he is not a party. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed; and it is now ordered, 
adjudged and decreed that there be judgment in favor of the State of 
Louisiana and against the defendants, maintaining and perpetuating the 
injunction herein issued, and that the Citizens’ Bank of Louisiana, de- 
fendant, pay costs in both courts. 

Rehearing refused. 
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No. 8123. 


THE SraTE OF LOUISIANA EX REL. W. E. Hower, District ATTORNEY PRO. 
TEM, ET AL. VS.'ARTHUR J. ECHEVERIA, SHERIFF, ET AL. 


On THE Motion TO Dismiss. 


The Intrusion into office Act is yet in force and unrepealed or unaffected by any provision in 
the Constitution of 1879. , 

In proceedings under that Act, the failure of the State to appeal does not prevent any other 
party in interest from doing it. 

Whilst this Court will not compel the Attorney General by Mandamus to take and bring up 
an appeal in the name ot the State, still that officer cannot bind the State by acquiescence 
in a judgment adverse to her. 

A mere allegation of acquiescence, contained in a motion to dismiss, unsupported by affi- 
davit, does not justify the remanding of a cause for the purpose of having the question 
as to acquiescence tried in the lower court. 


ON THE MERITs. 

The State has the undeniable power to prescribe qualifications as conditions precedent to 
the right to hold office, and, in ordaining such qualifications, the State Constitution could 
enact provisions with a retrospective effect, without violating the Federal Constitution. 

Article 171 of the Constitution, providing for the ineligibility of public officers for certain 
causes, was intended to have a retroactive operation as well as to provide for the future. 

The reason, object and means of enforcing said Article 171, fully considered. 

In an issue as to the eligibility of a public officer under the same Article, the discharge ob- 
tained by him from the competent authority cannot be attacked collaterally. It must be 
done directly, and the discharge must be averred to have been obtained by fraud or 
error. 

The admission of Defendant, that he has made no settlement with the School Board of the 
Parish tor school funds, though coupled with the allegation that he has disbursed more 
money than he received, on account of said Board, and that his vouchers have been filed 
with the State Auditor,—is a full solution of the question at bar. As he has not ob- 
tained his discharge from the proper authority, the School Board, he is not eligible under 
Article 171. 


PPEAL from the Second Judicial District Court, parish of Assump- 
tion. Knobblock, J. 


Pugh & Howell, for Plantiffs and Appellants : 
On tHE Motion TO DIsmiss. 


First—Right to appeal must be tested by the state of facts existing at the time the appeal is 
taken. 20 An. 870, 112; 28 An. 231; 10 An. 324, 155; 14 An. 708; 14 An. 426; 32 An. 348: 
28 An. 562; 30 An. 131; 31 An. 121; 10 L. 252; 13 An. 417; 14 A, 708; 6 L. 586. 

Second—When motion for appeal is made in open court, jurisdiction of Supreme Court 
attach:s on the signing of the order and filing ,bond. The State of Louisiana being 
exempt from giving bond, the signing of the order of appeal vested the jurisdiction 
of the appellate court. Supreme Court jurisdiction having once attached, the court 
@ qua has no longer authority to take any steps but such as may be necessary to transmit 
the record to the appellate court. C. P. 514; 28 An. 542; Hen. 73, No. 3; 20 An, 293; 
27 An. 431, 97, 684, 446; 24 An. 601, 599; 32 An. 816; 29 An. 350; 21 An. 154; 19 L. 173; 22 
An. 518, 45u; 21 An. 210, 213; 1 R. 527; 2 An. 628; 32 An. 15; 23 An. 31; 22 An. 39, 589; 25 An. 
623; 32 An. 551; 25 An. 666; 10 R. 419; 30 An. 1016, 1028; 14 An. 157; 20 An. 236; 28 An. 568; 


8 An. 434. 
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Third—The State ot Louisiana, Police Jury and School Board of the parish of Assumption 
are co-plaintiffs and joint litigants. The police jury and School Board have the right and 
authority to employ associate counsel. On motion of District Attorney, the associate 
counsel in this case were placed as attorneys of record for the plaintiffs. The District 
Attorney is estopped by his judicial admission in the pleadings from denying authority 
of associate counsel. 5 An. 119, 710; 28 An. 163; 24 An. 136; Dillon, p. 389. 

Fourth—The right of appeal, the amount being suflicient, is guaranteed by the Constitution, 
21 An. 114, 65; 23 An. 548, 881; 30 An. 71; Art. 81 Const. 1879. 

Fifth—The District Attorney is not the State, but only the counsel for the State, and cannot 
acquiesce in a judgment under the intrusion in office act to the prejudice of the co-plain- 
tiffs. 25 An. 434; 30 An. 70; 27 An. 320; 3 An. 292; 29 An. 147; 28 An. 344. 

Sixth—The appeal bond being in favor of ‘‘ clerk of court,” are parties before the court. 23 
An. 376; 30 An. 181; 24 An. 442; 25 An. 37-229; 26 An. 220, 312; 32 An. 30. 

Seventh—Under the intrusion in office act, the suit must be brought in the name of the State, 
on the relation of any person interested, the name of such person being. joined with the 
State as plaintiff. The duties of District Attorney under this act are ministerial; can be 
forced by “mandamus” to bring suit and to prosecute it. Sees. 2593, 2596 R. S.; 21 An. 
655; 25 An. 15, 365; 24 An. 149; 31 An. 643; 23 An. 787. 

Eighth—No inquiry can be made on a motion to dismiss, as to the interest of parties appeal- 
ing. This comes up on the merits. 21 An. 670; 26 An. 43; 30 An. 70; 23 An. 548. 

Ninth—A ppeal bonds are for the amount fixed by the District Judge; this suffices. Hen. 51, 
No. 6; 26 An. 530; 31 An. 501; 27 An. 97; 21 An. 597; 20 An. 341; 24 An. 551, 475. 

Tenth—The State of Louisiana is exempt from furnishing bond. She is sovereign, and in 
requiring other parties to give bonds, she is legislating for her citizens, and not imposing 
restrictions upon herself. 1 Kys. 262; Rex vs. Earl, Bunbury 33; Rex vs. Pickey, Id. 202; 
3 McL. 483; 5 MeL. 123; 3 Pet. 12; 5 Pet. 293; 14 Pet. 315; 20 Wal. 255; Greinn vs. Pender- 
gast, 2 R. 237. “From giving the surety no appellant but the State can be dispensed.” 


On THE MERITS, ON APPLICATION FOR A REHEARING. 


First—What is the nature and true and only object of this action? None other than to test 
the defendant’s eligibility to be elected to and hold office. R.p. Pet.; R. S. Sec. 2593. 
Second—This is a statutory remedy, and can be applied only in the manner and only for the 

purpose expressly pointed out by the statute. R.S. Sec. 2593 et seq. 

Third—No examination of accounts can be gone into, no moneyed judgment rendered either 
in favor of plaintiff or defendant. ; 

Fourth—The judgment to be rendered here cannot be pleaded in bar against any suit brought, 
or to be brought, against this defendantfor a moneyed judgment. Nor can this action be 
pleaded as res judicata against the school board suit. The objects of the two suits are entirely 
distinct, and the issues in no manner connected. The one is tor a moneyed judgment bya 
municipal corporation, the other a suit brought by the State of Louisiana to test the eligibil- 
ity of one of her citizens to hold office. 29 An. 230; Hennen, vol. 1, p. 750, No. 3 et seq., 
No. 11. 

Fifth—The intrusion into office act is not repealed by the Constitution of 1879, and is the 
proper and only remedy to be applied in cases of this nature. Const. Arts. 258, 152, 196, 
201; 32 An. 942. 

Sixth—The only fact to be ascertained is, does defendant meet the requirements of Art. 171 
of the Constitution of 1879, viz., did he possess, or had he obtained on the day he was 
voted for, proper discharge for all public funds to him entrusted. Const. Art. 171; R. S. 
Sec. —. 


Walter Guion and R. N. Sims for Defendants and Appellees: 


On Motion to Dismiss. 
First—In all intrusion suits the State is the only real party plaintiff, and all proceedings 
therein must be originated and conducted by the District Attorney or Attorney General 
21 An. 655-710. 
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Second—Private individuals have no right to contest the title of a public officer or inquire 
into his right to hold office. 23 An. 25-784; 26 An. 272; 21 An. 655-710; 25 An. 364. 

Third—Mandamus was the only remedy by which to force the bringing up of an appeal by 
the District Attorney. 23 An. 786; 24 An. 149. 

Fourth—No appeal will lie where judgment has been acquiesced in, and this Court should re- 
mand the case for the purpose of taking evidence on that issue. 23 An. 272; 3 An. 115; 
23 An. 37; 20 An. 574; 29 An. 576; 22 An. 105; C. P. 567; 28 An. 743; 18 An. 59-264. 

Fifth—No appeal bond has been prescribed by the State, the only party entitled to appeal, and 
the only appellant, if such there be, and the appeal should be dismissed. 


ON THE MERITS. 


First—That defendant can be removed only by an address of the Legislature, and not by a 
suit under the Intrusion Acts, which have been repealed by the adoption of the Con- 
stitution of 1879. See Arts. 152, 196, 201 of the Constitution of 1879; 28 An. 445; 32 An. 
941 et seq. 

Second—That the defendant, although not in possession of a written or technical discharge 
from the school board, holds the discharge contemplated by article 171 of the Constitu- 
tion of 1879, having shown that he had paid out for account of said board more than he 
had received, and that this fact of overpayment is admitted by counsel for plaintiff. 
Record, pp. 

Third—That the school board, having made itself a voluntary party plaintiff with the State, 
and having raised and tendered the issue of defendant's liability for school tunds and the 
amount thereof, is bound by the admissions made in this case and the evidence adduced 
therein, and is precluded from contradicting or denying said evidence and admissions, 
which operate as an estoppel and form res judicata in the school board suit. Hennen, 
pp. 518, 519, 520, 521, 522, 523; 8 An. 126; Hennen, p. 761, No. 11; 24 An. 3; 20 An. 293; 12 An. 
197: Hennen, p. 520, No. 25; 26 An. 112; 28 An. 625. 

Fourth—That by raising with and tendering to defendant in this suit the issue of liability and 
amount of his indebtedness to the school board, it has virtually abandoned its suit against 
defendant as a separate action, and consolidated it with this suit, and all the issues raised 
therein having been tried and determined in this suit, virtually puts an end to the suit of 
the school board, no objection having been made by any of the plaintiffs in this suit to all 
inquiry into defendant's liability for school funds and the amount thereof. Hennen, vol. 
1, p. 1142, III. No. 2; p. 520, No. 25; p. 766, No. 42; p. 145, No. 4; p. 1539, No. 4; 10 An, 7. 


On Morion to Dismiss. 


The opinion of the Court was delivered by 

Levy, J. Appeliee has filed a motion to dismiss this appeal on the 
following grounds: 

1st. Because no appeal has been applied for by or granted to the 
State of Louisiana, the only party in interest, entitled, as plaintiff, to ask 
and apply for an appeal herein. 

2d. That, even if any appeal has ever been applied for by plaintiff, 
the State of Louisiana (which, however, is denied), nevertheless the 
judgment of the Twentieth District Court herein in favor of defendant, 
has been acquiesced in by plaintiff and by the District Attorney repre- 
senting plaintiff. 

3d. That no appeal bond has ever been furnished by plaintiff, the 
only appeal bonds herein having been furnished by the Police Jury and 
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by the School Board of the parish of Assumption, who have no right or 
interest to appeal from the judgment herein; the only party in interest 
being the State, which has not appealed herein. 


1st. The order of appeal was granted on motion made by counsel of 
plaintiffs. The District Attorney, the official representative of the State 
in this suit, had joined with him on the relation the Police Jury and ° 
School Board of the parish. The associate counsel for the State as well 
as other plaintiffs, had been recognized as such by this officer and on his 
own motion they were placed as attorneys of record for plaintiffs. The 
failure of the State to appeal does not prevent any other party in inter- 
est from taking an appeal, as this Court has recently decided in the case 
of State ex rel. Ford vs. Attorney General (not yet reported). 


2d. In the case just cited, we distinctly held that, while this Court 
would not (under mandamus) compel the Attorney General to take and 
bring up an appeal in the name of the State, still such officer could not 
bind the State by acquiescence in a judgment adverse to her. And in this 
connection we may declare that a mere allegation of acquiescence con- 
tained in a motion to dismiss, unsupported by affidavit, does not justify 
the remanding of a cause for the purpose of having the question as to 
acquiescence tried in the lower court. Such practice, if sanctioned, 
would open the door to tedious and injurious delay and dangerous post- 
ponement of the settlement of the rights of parties litigant, and might 
work great wrong and injustice. To remand causes on mere allegations 
of acquiescence, not sworn to and not suggested in the record, would 
place in the hands of one of the parties to the appeal a means of pro- 
tracting litigation unfair and injurious. 

_ 8d. The State is not required to give bond and security for an ap- 

peal in her own courts. 2 Rob. 237. 

The motion to dismiss is denied. 


On THE MERITS. 


The State of Louisiana, on the relation of the District Attorney pro 
tempore, of the Police Jury and School Board of the parish of Assump- 
tion, instituted suit, averring that the defendant, who claims to have been 
elected and commissioned as sheriff of said parish, is ineligible, under 
Article 171 of the Constitution of 1879 to hold and exercise the duties and 
functions of this office; that in the years 1871 and 1872, the defendant 
was tax collector of said parish, and from 22d of March, 1872, to 17th of 
April, 1873, treasurer of the School Board of said parish; that, in his said 
official capacities, he received large sums of money, and that heis a de- 
faulter, to a large amount, for the State and parish taxes collected by him; 
that he has never received a discharge for the amount of such collections 
and for all public moneys with which he was entrusted. The prayer of the 
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petition is that the defendant be decreed to be ineligible under Art. 171 and 
absoliitely disqualified and prohibited from holding said office of sheriff. 

Defendant, after pleading a general denial of the allegations of the 
petition, except as specially admitted in his answer, admitted that he 
filled the several positions as set forth, that he was Treasurer of the 
School Board and that he received from the State Treasurer a certain 
amount as the apportionment of the school fund belonging to his said 
parish, but denied that he ever diverted said amount from its proper 
channel. He avers that, after he ceased to be treasurer of the School 
Board, a committee was appointed by a subsequent School Board to ex-_ 
amine his accounts as treasurer; that, after this committee had exam- 
ined his accounts, they made a report to their School Board, that his 
accounts were correct and that he had properly accounted for all funds 
coming inte his hands as treasurer of the Board; that said report was 
ratified and approved by the Board and that this action constituted his 
discharge; that a short time prior to the 20th of March, 1874, he turned 
over to Thos. L. Winder, then District Attorney, who was charged with 
the settlement of all claims in favor of the State and the School Board, 
all his vouchers and receipts, as treasurer, for moneys paid out and dis- 
bursed by him, which largely exceeded the amount of school funds re- 
ceived by him as treasurer, and that said vouchers and receipts were 
delivered by said Winder to Charles Clinton, then State Auditor, at the 
time defendant made a settlement with them for moneys received by him 
as State tax collector for 1871 and 1872, which vouchers and receipts 
have never been returned to him, which vouchers and receipts will show 
that he is in no manner liable or responsible as School Treasurer afore- 
said; that, on the 26th of March, 1874, he received from the State Treas- 
urer and Auditor of Public Accounts of the State of Louisiana, his final 
discharge and quietus as such for the amount of State taxes collected by 
him as State tax collector during the time he held said office; that on 
the 8th of October, 1875, he made a full and final settlement with the 
Police Jury of the parish of Assumption, for all parish taxes collected 
by him as tax collector during the aforesaid years, and was by said Police 
Jury discharged from all liability on account thereof and granted a full 
discharge and quietus by reason thereof. He pleads the unconstitution- 
ality of the Acts of the General Assembly, Nos. 58 and 156, approved 
September 8th, 1868, and October 15th, 1868, as being in conflict with 
Articles 152, 199 and 201 of the Constitution of 1879; and that Article 
171 is not retroactive and does not prescribe for causes of ineligibility 
arising previous to the adoption of said Constitution, and, if construed as 
being retroactive and retrospective in its operation, it is in conflict with 
Article 1, Section 10 of the Constitution of the United States, which de- 
clares that no State shall pass any ex post facto law. 
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The sole question for our decision in this case, under the pleadings, 
is the eligibility or ineligibility of the defendant to hold the office of 
sheriff; and it is still further narrowed down to the question whether or 
not the discharge or discharges which he alleges he has obtained, have 
been granted to him by competent authority, and fulfil that requirement 
of the article of the Constitution necessary to be observed and complied 
with to relieve him from the disabilities, without fulfilling which, such 
disability would rest upon him. 

The right of the State, in its organic law, to prescribe general and 
uniform qualifications for the exercise of the voting franchise, is indis- 
putable, and equally clear is her right to prescribe the qualifications for 
holding office. Limitations of this character are not obnoxious to the 
objection that they restrict natural or divest vested rights. It cannot be 
denied that she has the right of declaring when or at what age the vot- 
ing franchise may attach, or at what age eligibility to hold office shall 
accrue, or that on reaching a certain age this eligibility to continue in 
Office shall cease. The right to hold office is not a natural or divine 
right, at least under our constitutional and republican form of govern- 
ment, but thereunder offices are the creatures of popular will and 
appointments or elections thereto are not demandable of right by those 
who desire or seek office; on the contrary, those who create the offices 
and confer the positions are alone the arbiters between the wishes or de- 
mands of the aspirants ard their fitness for place. To define the qualifi- 
cations and limit the eligibility for office is no infringement upon, much 
less a divestiture of, vested rights. It seems to us unreasonable to limit 
the right to hold office to disqualifications arising subsequent to the 
adoption of the organic law, when its very object as gathered from its 
plain letter and obvious policy is to apply the disqualifications denounced 
to the existing status of persons at the time the instrument goes into 
effect, as well as to that which may subsequently arise or occur. Suppose 
a clause had been inserted in the Constitution declaring persons ineligi- 
ble to the office of governor or judge after he shall have attained the age 
of seventv years, and previous to the adoption of such Constitution this 
ineligibility had not existed, would it be contended that one who reached 
the prescribed age prior to the adoption, did not fall under its operation 
and it was only applicable to those thereafter attaining the age? 

Article 171 has no ambiguity. It was in our opinion intended to be 
retrospective and, if retrospective, it does not fall within the constitu- 
tional inhibition. In 11 Peters, 420, C. J. Taney delivering the opinion 
of the Court said: “It is well settled by the decisions of this Court that, 
a State law may be retrospective in its character and may divest vested 
rights, and yet not violate the Constitution of the United States, unless 
it impairs the obligation of a contract.” 
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“In order that a law should be ex post facto, it must inflict some legal 
penalty, and this must consist in taking away a legal right or imposing 
some legal burden. The subject of electoral capacity has been left to 
the States absolutely untrammelled, except by the provisions respecting 
race and color, and any changes which the State may think best to make 
in defining the qualifications of voters, do not take away any right or 
impose any legal burden and cannot, therefore, be ex post facto laws, 
however much they may apply to past acts and transactions.” Sedgwick 
on Construction of Stat. and Constitutional Law, p. 558; Pomeroy’s Con- 
stitutional Law, ?2 532-535. The above is surely applicable in its full force 
to qualifications which may be required for holding office. 4 Wall. 172; 
11 Pet. 420; 10 Howard, 395; 17 How. 456; 10 An. 745; 20 An. 533. 

The article under discussion provides that those who have done cer- 
tain reproachable acts shall be ineligible to public office in the State. A 
careful reading of this article, taking into consideration its manifest ob- 
ject and intention, conclusively shows that the disqualification for the 
future, embraced acts done in the past. It reads: “ No person who at any 
time may have been,” etc. If intended to apply only prospectively, it 
would have been couched in such words as no person who shall be, etc., 
no person who shall hereafter be, etc. Hence, we are satisfied that the 
disqualification imposed includes in its disabilities and affects those who 
have in the past fallen into the category named, until they shall cleanse 
themselves or “shall have” cleansed themselves in the manner distinctly 
pointed out in the closing clause of the article. 

The pléadings and the evidence in the record show that the defend- 
ant had filled the certain offices as charged in the plaintiff’s petition; that 
he had been entrusted with the public money and, therefore, in order 
that he should be eligible to office, he “ should have obtained a discharge 
for the collections made, and for all public moneys with which he may 
have been entrusted.” The construction of Constitutions, as well as of 
statutory laws must be governed by fixed rules and rot left to arbitrary 
discretion or interpretation. The first thing then, to be ascertained in 
construction of statutes, is: the object to be attained, and, second, the 
means to be employed. The first “is, as a general rule, the intention of 
the law-maker ;” the second, “ what facts within and without the statute 
are to be inquired into to ascertain the intent of the doubtful phraseol- 
ogy.” (Sedgwick on Construction, etc. 193). 

As to Constitutions: “The whole must be considered with a view to 
ascertain the sense in which the words were employed; and its terms 
must be taken in the ordinary and common acceptation, because they 
are supposed to have been so understood by the framers and by the 
people who adopted it. This is unquestionably the correct rule of inter- 
pretation. It, unlike the acts of our Legislature, owes its whole force 
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and authority to its ratification by the people, and they judged it by the 
meaning apparent on its face according to the general use of the words 
employed, when they do not appear to have been used in a legal or 
technical sense.” Id. 413. 

In this case the defendant, as we have seen, pleaded that there was 
no outstanding indebtedness by him to the State, the parish or the School 
Board, and that he had received a discharge from these several parties 
plaintiffs, and having been duly elected and commissioned, was entitled to 
the office of sheriff, to hold which office, plaintiffs claimed that he was not 
eligible. 

Article 171 prescribes that the;,ineligibility which it declares, shall 
continue only until the discharge shall be obtained. Whenever this dis- 
charge is had, his eligibility, which had been suspended, springs into ex- 
istence. We are then called upon to further construe this article and 
interpret what constitutes the discharge required by the article. Apply- 
ing the rule of construction, as laid down by the above authorities, we 
give to it the meaning of “its ordinary and common acceptation,” in 
order “ to ascertain the sense in which the words were employed.” We 
think the ineligibility was intended to continue and remain in force as 
long as the indebtedness to the State, the parish or the School Board ex- 
isted, that is, as long as they or either of them had any legal unsatisfied 
claim against the defendant. How or in what manner the discharge of 
the indebtedness or claim should be given, is not pointed out or pre- 
scribed by the article of the Constitution; no sacramental form is indi- 
cated or required. Indebtedness may be discharged or extinguished, in the 
ordinary or common acceptation of these words, in many ways, viz: by 
payment, compensation, voluntary release, transaction, etc., and when 
extinguished by any of these modes, a discharge, to all practical intents 
and purposes, is had. 

As to the alleged indebtedness of defendant to the State growing out 


* of his collection of State taxes, that indebtedness was fixed for a part 


by judgment obtained in favor of the State against him, which judgment 
appears in the record to have been satisfied. For the remaining indebt- 
edness claimed under the transaction of compromise between the State 
and her proper officer, he made settlement with the Treasurer, author- 
ized by the Auditor, receipt in full was given for the amount fixed and 
agreed upon in this transaction, and the usual ieee or quietus was 
issued by the last mentioned officer. , 
Under Sec. 176 R.5S., it was made the duty of the Auditor, “ to audit, 
adjust and settle the accounts of collectors of the revenue and other 
holders of the public money, who are required by law to pay the same 
into the treasury.” Art. 178 R. 8. enacts, that, “ whenever the Auditor 
shall be satisfied, either from his own knowledge of fact, or by returns 
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made on execution or writs of fieri facias, that the State cannot make 
the amount due on the old bonds or obligations due the State, by com- 
pulsory process, then he is authorized to enter into such arrangements 
and make such compromises, either with the principals or their securi- 
ties, as he may think, most advantageous for the State, and to cancel 
such bonds or obligations upon payment of a portion thereof, and he 
shall report to the General Assemby the action he has taken and his 
reasons therefor.” We think that, under the authority vested in him by 
this section, the Auditor had the right to make the arrangement and 
compromises whereby he, for sums paid by the defendant, extinguished 
the obligations of the defendant, and the claim of the State was satisfied 
and the defendant released and discharged from further liability for 
the collections made by him as tax collector. Plaintiffs’ counsel contend 
that the Auditor’s authority under Sec. 178, is limited to old bonds, given 
before the passage of the act. We cannot agree with him, but think 
the construction placed on it by defendant’s counsel is the correct one, 
that is, by the words “old bonds” is evidently meant such bonds as 
have been given by those officers whose terms of office have expired, 
as contradistinguished from the bonds of officers who are in the actual 
performance of the duties of their office and whose terms of office have 
not expired. 

As to the alleged indebtedness to the parish, we think the settlement 
of the Police Jury with the defendant and the quietus or discharge granted 
him, operates also as a discharge and cannot be attacked collaterally in 
this case, especially as it has not been alleged, even, that it was fraudulent, 
and we are, therefore, not called upon to express an opinion as to the 
right to attack it and seek to set it aside in a direct action, or upon proper 
allegations in this. 

The alleged indebtedness to the School Board is denied by defend- 
ant and the evidence in the record shows that the defendant had received 
as Treasurer of the School Board, from the State Treasurer, the State 
apportionment to the School Board, or school fund of Assumption parish, 
the sum of $4,552 90, and that, in his capacity of School Treasurer, he had 
paid valid school warrants, for an amount largely exceeding that which 
he had received, and that these warrants, including the excess of his dis- 
bursements over his receipts, were deposited or surrendered to the 
Auditor, his claim (for such excess) being $4,223 35 against the State, for 
and on account of the State apportionment of school funds due or to be- 
come due to his said parish, and in settlement of the State’s claim against 
him, he relinquished his own claim against the school funds and surren- 
dered the whole of his vouchers and the receipts evidencing his claim. 

It is true that no formal or technical discharge was ever given him 
by the School Board, based upon any technical settlement with the 








718 SUPREME COURT OF LOUISIANA, 


State ex rel. Howell, District Attorney pro. tem. et al. vs. Echeveria, Sheriff, et al. 











Board, but the évidence discloses that he paid out on valid warrants of 
the Board an amount exceeding the sum which had come into his hands 
as taeasurer, and no actual indebtedness existed on his part. There 
is no evidence disproving the payments, adduced by the plaintiffs. Re- 
garding the object and intention of the constitutional provision to be for 
the purpose of preventing defaulting public officers from holding any 
office until they had discharged their obligations or as long as they were 
indebted to the State, parish, etc., on account of collections made by them 
or public moneys entrusted to them, and finding that the record shows 
no actual indebtedness existing, by reason of the payments made and the 
offsets held by him, we are forced to the conclusion that the defendant, 
under the spirit of the law, does not fall within the category of ineligi- 
bility as charged in plaintiffs’ petition. 

The judgment of the lower court is, therefore, affirmed with costs. 





On REHEARING. 


The opinion of the Court was delivered by 

Pocué, J. In re-opening this case we entertained no doubt as to the 
correctness of our conclusions on the preliminary questions raised in 
the pleadings and argued by counsel in their briefs. 

We, therefore, reiterate our opinion in maintaining the right of the 
District Attorney pro tem. to bring this action, under the intrusion into 
office act, which we recognize as yet in full force and vigor, and unre- 
pealed or unaffected by any provision in the Constitution of 1879, and 
we reassert the reasons under which we disposed of the motion to dis- 
miss this appeal. 

But we entertained some doubts as to the correctness of our con- 
struction of Art. 171, one of the most important provisions of the 
present Constitution. Feeling that, in considering such an article, 
which now comes up for the first time for our investigation, in which we 
were necessarily not guided or assisted by any authority in point, we 
might have committed an error, we granted a rehearing on the question 
of the validity of the discharge which the defendant had set up in sup- 
port of his eligibility to the office which he now holds. 

After a careful attention to the able oral argument of counsel on 
both sides, and a close study of their exhaustive briefs, on rehearing, 
and after grave thought and reflection on the momentous questions in- 
volved in this controversy, we have reached the inevitable conclusion 
that we were in error in the construction which we had given to the 
article under consideration, and in our conception of the issue, which 
must be confined to the eligibility of the defendant, as evidenced by a 
discharge obtained by him from the competent authorities, with whose 
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funds, respectively, he had been intrusted, and that, therefore, we should 
not have considered the question, as to whether, under the evidence, 
he was or not yet indebted to the school board on account of any funds 
which he received in trust for said authority. Believing that the 
question of indebtedness or extinction of the same, otherwise than by 
a discharge obtained from the competent authority, should have been 
eliminated from the case, we shall now proceed to determine the de- 
fendant’s status as to eligibility, under the qualifications prescribed by 
the Constitution in Art. 171. 

In our first opinion we demonstrated that the right to hold office 
was not a natural or a divine right in a republican form of government, 
but that it partakes more of the nature of a privilege; that the State 
has the undeniable right to prescribe qualifications as conditions prece- 
dent to the exercise of such right, and that in ordaining such qualifica- 
tions, a State Constitution, without violating the Federal Constitution, 
could enact provisions with a retrospective effect. 

Hence it follows that ineligibility, flowing from acts omitted or 
committed in the past, could be and was contemplated in Art. 171, and 
that, if such ineligibility can be brought home to the defendant in this 
case, he must be excluded from the office which he now holds. 

In construing this article we shall consider that the safest rule in 
the construction of constitutional provisions, as well as of statutory 
laws, is to investigate or discover, 1st, the reason of the law; 2d, its ob- 
ject; 3d, the means of carrying out the object proposed. 

1st. By the light of history we know that the reason which im- 
periously dictated the policy embodied in Art. 171, is to be found in the 
numerous defalcations of fiduciary officers, whose short-comings had so 
seriously crippled the finances of the State. 

The annals of the courts show that the parishes which were not - 
the scene of such pillage, under color of their offices, either by tax 
collectors, officers of school boards, parish treasurers or other officers 
intrusted with the collection, administration or custody of public moneys, 
were among the few exceptions. The criminal dockets of the district 
courts shamefully teem with prosecutions against offenders of this 
class, And the history of those days also reminds us that, owing to 
corrupt political alliances, and other baneful influences, the accused were 
generally allowed to go unwhipped of justice, and that in many cases 
the odious culprits were soon after rewarded with other lucrative ap- 
pointments in different localities. The natural and inevitable result of 
such spoliation was the increase of the burden of taxation on the one 
hand, until the weight was actually intolerable to the people; and the 
increase, on the other hand, of the debt of the State, whose revenue, 
extracted from the very life-blood of an impoverished people, was thus 
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squandered or otherwise misapplied, and was not forthcoming for the 
payment of her just liabilities. It is not rash to assert that through 
this system of organized plunder and robbery, millions of the people’s 
money, extorted from them by means of tyrannical and oppressive tax- 
ation laws, found its way into dishonest hands, and never reached the 
coffers of the State. So much and such glaring dishonesty in public 
officers, who always succeeded in evading the law and escaping the just 
punishment of their criminal acts, had necessarily a very demoralizing 
effect upon the good people of the State, who soon lost all confidence 
in the officers by whom they were ruled, and all respect for a govern- 
ment ever ready and punctual in the enactment and enforcement of 
laws increasing the burdens of government, but always unwilling or 
powerless to execute the laws intended for the protection of society. 
Such a feeling of demoralization and dispondency among a people, un- 
less checked at once, is always the forerunner of the decay or downfall 
of a republican government. Such was one of the many evils which 
confronted the Convention, whose members came fresh and direct from 
the people, with the solemn mandate to speedily check, by proper legisla- 
tion, the further spread of this alarming and deep-rooted evil. The 
disease was serious and dangerous; it pervaded the whole body-politic, 
and it had to be met with heroic treatment. Hence the delegates 
proposed to the people the provisions embodied in Art. 171, under which 
unfaithful officers were to be cut off from the further exercise of power 
in the State; and we do not hesitate to assert that no feature of that 
Constitution received a more cordial support from the honest citizens of 
the State. 

2d. After considering the reason of the law, it is easy to discover 
its object, which was to prevent a recurrence of the evil which prompted 
the legislation. It was intended to guard the people against the ap- 
pointment, in the future, of men whose records were not unsullied and 
whose hands were not clean; of men who had failed to faithfully ac- 
count for every dollar of public moneys intrusted to them in any capa- 
city; and to give solemn assurance that no unfaithful, incompetent or 
dishonest official would ever be tried or appointed more than once. 

The grand and patriotic object was, in removing all that class of 
dishonest officials from the possibility of ever again handling and 
spoliating public moneys, to deter their successors from following 
in their paths, and thus to restore to public officers the respect of their 
fellow-citizens, and to the State government, the confidence and the 
warm and active support of its good people, without which no govern- 
ment can exist or maintain itself. 

8d. We have now to consider what was the nature of the means 
suggested for the accomplishment of such an important and vital object. 
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They must of necessity be energetic in kind, simple in their scope, and 
easy of execution. Hence it was proposed to exclude from the right of 
holding any office of honor, profit or trust, any person who may, at any 
time, have been intrusted with public moneys or any portion thereof, 
until he shall have obtained a discharge for all such public moneys. 

Such a discharge, obtained of course from the proper authority, 
that is from the power or body from which the mandate or trust 
emanated, or for whose account the funds were received, was thus im- 
posed as a condition precedent to eligibility in this State. 

Hence it could not be contemplated that the discharge of a school 
board treasurer could be given by the State Auditor, any more thar it 
could be contemplated that such a discharge could be obtained from the 
school board of a different or neighboring parish. 

It follows, on the contrary, as a corollary from the main proposition 
that a discharge for State money must emanate from the State Auditor, 
guided by the laws governing such cases; that a discharge for parish 
funds must be issued by the police jury in conformity with law, and 
that a discharge for school money must be granted by the school board 
of the parish, in accordance with the powers conferred to it by law. 
And that the discharge, in either case, must appear of record in the 
proper office, must be of easy access to the public, and susceptible of 
being produced withcut delay, when needed. It was intended that the 
candidate, whose eligibility on that score would be questioned, either 
before or after the election, could at once refer to his discharge and 
quickly dispel all doubts as to his status. In a word, it was the manifest 
intention that, among former tax collectors and other persons hereto- 
fore intrusted with public moneys, none but those “clad in that livery,” 
should aspire to the honors of a public office. It never entered the mind 
of the Convention that the question of indebtedness or extinction 
thereof, on the part of an officer elect, could ever be the issue in any 
litigation growing out of his alleged ineligibility for want of such a dis- 
charge, as a condition precedent to his election. 

Nor was it ever contemplated that in a litigation of this kind, long 
intricate and confused accounfs of a fiduciary officer claiming to be 
eligible, should be examined and settled by the court, under the simple 
issue of eligibility vel non. 

The framers of the Constitution, in adopting this ordinance, under- 
stood that the certificate of fidelity to be obtained by the officer, must 
emanate from the body to whom he is accountable, to whom he must 
primarily and in due time present his accounts for examination and 
approval, and that the only issue to be presented to the courts would be 
the existence, or perhaps the validity of the discharge. It was contem- 
plated that the issue thus presented and thus simplified would be speedily 
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tried and determined, so as to avoid among the people any suspense or 
doubt as to the legal status of the officers elected by them or appointed 
for them, Any other construction would defeat the object proposed by 
the Convention, and deprive the State government of the means of 
purifying the political atmosphere. 

Let us now apply these principles, as a test in the case of this defend- 
ant, who admits to have received public moneys, as State tax collector, 

‘as parish tax collector and as treasurer of the school board of Assump- 

tion parish, and who urges his eligibility on the ground of a discharge ob- 
tained from the State authorities, and alike discharge from the police 
jury, and on the ground of his having overpaid the school board. We 
find in the record a settlement which he made for State taxes with the 
Auditor, who thereon granted him a quietus; and we find a similar dis- 
charge emanating from the police jury of Assumption, for parish taxes 
collected by him. 

Plaintiffs’ counsel urge and argue withf considerable force that 
neither of those settlements, both of which appear on their faces to be 
mere adjustments or compromises, comes up to the standard required by 
the Constitution, which demands of the fiduciary officer a discharge for 
all moneys which had been intrusted to him. 

But, on this question, we adhere to the ruling in our previous 
opinion, and will not allow a discharge emanating from a competent au- 
thority to be attacked collaterally, especially in the absence of any 
allegation of fraud or other malpractice in the manner of granting or 
obtaining the discharge. 

We must be controlled by a discharge issued by the competent au- 
thority, unless it be directly attacked as fraudulent or erroneous. But» 
in so far as the school money is concerned, the defendant candidly ad- 
mits that he has made no settlement with the school board, and that, 
therefore, he holds no discharge from that body, which was the compe- 
tent and the only authority empowered to examine and settle his ac- 
counts, and to give him the discharge contemplated by the constitutional 
requirement. This admission is of itself a full solution of the whole 
question under the construction which ‘we have placed on Art. 171. 

His allegation that he has paid out more money than he had re- 
ceived, on account of the school board, cannot be entertained under the 
issue as narrowed down by the constitutional requirement, and all the 
evidence which he introduced in support of such an allegation, which 
consisted of an exhibit of school warrants which he had filed with the 
Auditor, an utter stranger in the premises, should have been excluded 
on the objection of plaintiffs’ counsel, as entirely irrelevant and foreign 
to the issue. We do not propose to impugn either the character or the 
motives of this defendant, in thus declaring his ineligibility to the office 
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which he now illegally holds. But our duty is to give judicial vitality 
to an important article of the Constitution, calculated to give immense 
relief to the people of this State, to restore strict honesty in the ad- 
ministration of public moneys, and to strengthen the stability of our 
republican institutions. And if the defendant falls an innocent victim 
under a vigorous construction of an article looking to a reform in gov- 
ernment, we may sympathize with him but are powerless to relieve 
him. - 

It is, therefore, ordered that our previous decree herein be re- 
versed and set aside, and it is now ordered, adjudged and decreed that 
the judgment appealed from be annulled, avoided and reversed, and 
proceeding to render such judgment as should: have been rendered, it is 
ordered, adjudged and decreed that the defendant, Arthur J. Echeve- 
ria, be declared to have been on the 2d of December, 1879, ineligible to 
any Office of honor, trust or profit under the State government or any 
parish or municipality thereof, and to have been, therefore, not legally 
elected on that day as sheriff of the parish of Assumption, which office 
is hereby declared vacant, and that defendant pay all costs incurred in 
both courts. 








No. 7792. 


Mrs. M. J. Jackson, ADMINISTRATRIX, VS. WM. C. MicurE anD RoBERT 
Mourpock. 


On THE MoTIoN To Dismiss. 


Two appeals having been granted to the same appellant, the appellee moved the dismissal of 
both: of the first appeal, for alleged irregularities, and of the second, on the ground that 
the first order having once been granted and a bond thereunder filed by appellant, the 
lower court was divested of jurisdiction and had no authority to issue the second order. 
Held that, if the first order of appeal was illegal, the lower court was not divested of its 
jurisdiction over the case and could legally issue the second order. 

It has never beea held in Louisiana that a party must move for a new trial in a jury case, as 
a condition precedent to his appeal, though it is, as a general rule, proper that he should 
do so. 

To take away the right of appeal, there must be an unconditional, voluntary and absolute 
acquiescence in the judgment rendered, on the part of the appellant. 


On THE MERITS. 


The tenant of a predial estate cannot claim an abatement of the rent, under Article 2743, C. 
C., on account of an overflow of the Mississippi River. Such an event is not one of the 
accidents of extraordinary nature that could not have been foreseen by the parties. 
Decision in 16 An., 162, affirmed. 

The surety is only discharged by a prolongation of the term of payment granted the debtor, 
when it is granted by a party having the legal authority todo so. The administratrix of 
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a succession has no such authority; and the fact that she was also widow in community 
does not give her any additional power in that respect. 

An issue which was not raised in the lower Court and is made for the first time in the brief of 
Counsel in this Court, shall not be noticed or passed upon. 


PPEAL from the Thirteenth Judicial District Court, parish of Ten- 
sas. Hough, J. 


Wade R. Young for Plaintiff, Appellee and Appellant. 


Kennard, Howe & Prentiss, Thomas P. Clinton and Reeve Lewis for 
Defendant Murdock, Appellee and Appellant: 


First—The appeal of plaintiff should be dismissed, because she asked for an order which did 
not give time to cite the appellees, in disregard of § 4, Act No. 45, 1870; Extra Session, p. 
100. The fault is imputed to her, because she asked for an improper day. Citizens’ Bank 
vs. Ruty, 26 An. 748; Given vs. Clark, 12 La. 480; Hempkin vs. Averett, td. 483. 

Second—And plaintiff's appeal should also be dismissed because she opposed the motion for a 
new trial, acquiesced in the judgment and made no motion for a new trial in a jury case. 
Barnwell vs. Herman, 6 M. 928; Lambeth vs. McMurray, 15 La. 466; Wright vs. Ferrin, 
10 An. 91. 

Third—As to the merits of the cause and on behalf of the defendant and appellant Murdock. 
It is elementary that suretyship is strictissimi juris, and cannot be extended from one 
time to another. Mouton vs. Noble, 1 An. 192; Adle vs. Metoyer, id. 254; McMichael vs. 
Gillespie, 7 Rob. 13; Rev. C. C. 3063. 

Extension of time by creditor to principal debtor, without consent of surety, discharges the 
latter. Rev. C. C. 3063, Gosserand vs. Lacour, 8 An. 75; Projet of Amendments, p. 356. 

Fourth—The facts of the case show (a) that plaintiff was administering as widow in commu- 
nity, owning one-half of the plantation and entitled to the usufruct of the other half; (b) 
that she had a right to lease one-half as owner, and the other half as usufructuary entitled 
to civil fruits, C.C. 533, 544, 545; (c) that she made the lease without order of the Court; 
(d) that she was not required by order of court or any law to take surety; (e) that exten- 
sions were granted to Michie, the principal, without consent of Murdock, the surety ; (f) 
that plaintiff has never proved any such assent, 1 An. 254; and (g) that plaintiff in taking 
her judgment waived her privilege on Michie’s property seized in the suit, and which 
Michie had bonded for $1400. Transcript, p. 9. J 

Fifth—On these facts the following points are made : 

(a). That plaintiff, as owner and usufructuary, no debts or minor heirs being shown, had the 
power to grant, and did grant, the extensions, and so discharged appellant, Murdock. C. 
C. 544, 545; 8 An. 75. 

(b). There was really no need of her formal appointment as administratrix. Burton vs. 
Brugier, 30 An. 482. 

(c). It would be contrary to equity for plaintiff, presumably of her own volition and for her 
own purposes to grant the extensions, and then claim she had no power to do so. 

(d). There is no question here of her power to alienate the land. It is a question of dealing 
with the civil fruits which were her own. 

(e). But looking at her strictly as administratrix, it isan error to say the succession of 
Jackson isa being that dwells apart, impeccable, infallible, taking advantage of every 
good bargain which plaintiff may make as to civil truits, and repudiating such as plaintiff 
may choose to repudiate. And such theory is refuted in the following cases: 

Turnbull vs. Freret, 5 N. S. 795; Sloan vs. Stevenson, 24 An. 279; Haile vs. McGehee, 
29 An. 350; Succession of Marr, 23 An. 718. 

(f). No error or fraud in the extensions is pleaded or proved by plaintiff. If loss occurs 

to the estate, she is responsible on her bond. 29 An. 350; 24 An, 279; 
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(g). The cases cited by plaintiff, analyzed, and shown to be not against the contention of 
appellant, Murdock, and where they seem to be expressions shown to be mere dicta, 
or careless utterances, which this Court is asked to correct. 

(h). The defendant Murdock is discharged by act of plaintiffin relinquishing the security 
she had by seizure in this cause. 

Penn vs. Collins, 5 Rob. 213; Rev. C. C. 3061. 

(i). Plaintiff has no right to have the judgment amended, because she asked for no new 
trial; because it cannot be amended as between plaintiff and Michie, for both are appel- 
lees; it cannot be amended as to Murdock, for this would be to give a greater judgment 
against him than against his principal. Rev. C. C. 3037; Gustine vs. Union Bank, 10 Rob. 
412; and, finally, the verdict should stand, unless founded on some error of law. 10 An. 
92. Our contention is that the verdict and judgment are erroneous in toto, and should be 
set aside as sach ; but in no event should the judgment be increased. 


The opinion of the Court was delivered by 

Topp, J. The plaintiff sues the defendants, the first as principal 
and the second as surety, to recover the sum of $10,282 60 with inter- 
est, alleged to be the balance owing for the rent of the Aubrey planta- 
tion, in the parish of Tensas, for the years 1876, 1877 and 1878. 

The demand sued on is evidenced by a written contract of lease and 
three promissory notes, signed by the defendant Michie, and by a writ- 
ing indorsed on the contract of lease and signed by the defendant, 
Murdock, in the following words: 

“T hereby bind myself as security for the above and foregoing lease 
without agreeing to sign or indorse the notes mentioned therein.” 

The lease was approved by the parish judge of said parish in an 
order rendered on the 28th of January, 1876, the contract being dated 
the 8th of December, 1875, and the plantation leased belonged to the 
succession of D. P. Jackson, deceased, of which the plaintiff was the 
administratrix. 

The lessor’s privilege was also claimed on the crops and movable 
property on the premises; and a writ of provisional seizure issued and 
was executed against the same. 

The rent for the year 1878 was not due at the inception of the suit, 
and an exception against this part of the demand, amounting to $5000, 
was sustained, and the suit to that extent dismissed. 

The defendant, Michie, answered, first, by a general denial, and 
further claimed in compensation and reconvention amounts aggre- 
gating $7600, based on the following causes or considerations: 

Amount expended in repairing plantation buildings, alleged to have 
been damaged by the lessor during the interval between the commence- 
ment of the lease, under the contract, and the time when the lessee was 
enabled to take possession, and for use of plantation mules during that 
interval; damages resulting from the loss of mules by death, and which 
the lessor failed to replace, and damages resulting from the overflow of 
the land. 
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The defendant, Murdock, answered, and averred his discharge from 
all liability for the debt, by reason of prolongations of the terms of 
payment granted to Michie, his principal, by the plaintiff, without his 
knowledge and consent. : 

The case was tried before a jury, who returned a verdict in favor of 
plaintiff for $3770, for which judgment was rendered in solido against 
the defendants. 

From this judgment appeals were taken by both defendants and 
by plaintiff. The defendant Michie subsequently abandoned his appeal 
by a formal withdrawal of the same before the execution of an appeal 
bond. 

On Motion To Dismiss. 


There is a motion to dismiss the plaintiff’s appeal, which is the first 
question for our consideration. 

The plaintiff, in fact, applied for and obtained two orders of appeal, 
executed two appeal bonds, and filed in this Court two transcripts. 

The first appeal was taken on the 24th of January, 1880, and made 
returnable on the 9th of February, 1880. The second order of appeal 
was taken on the 3d of May, 1880, returnable on the 2d Monday of 
February, 1881. 

The defendants moved to dismiss the first appeal on the following 
grounds: 

1. That there was not allowed sufficient time by the order to cite 
‘the appellees, and it was, therefore, illegal. 

2. That the plaintiff had acquiesced in the judgment. 

And the dismissal of the second appeal was claimed for the reason 
that one appeal having been granted and the appeal bond executed, the 
District Court was without jurisdiction to grant the second appeal. 

If the first order of appeal was illegal, as alleged, the jurisdiction 
of the District Court was not divested over tre matter of the appeal by 
~ the rendition of such order and the execution of the appeal bond under 
it. Itis true that the order of appeal and the execution of the appeal 
bond in accordance therewith, as a general rule divests the inferior 
court of jurisdiction; but this contemplates a valid and legal order, and 
the giving of a bond under such order. If the order be illegally or irre- 
gularly rendered, the judge may correct such error by granting another 
order in conformity to law, notwithstanding the appellant may have 
given bond and brought up his appeal under the first order. The mat- 
ter resolves itself into this: The first order of appeal was either legal 
or it was not. If legal, the proceedings under it are regular and legal, 
and the appeal should be maintained. If the order was illegal, then the 
granting of it did not divest the judge a quo of jurisdiction, but he could 
properly disregard it as a nullity and cure the irregularity by a subse- 
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quent order, as he did do; and the appeal under such subsequent order 
should be maintained, that is, if no other cause of dismissal is shown. 


In the case of Bates vs. Weathersby, 2 An. 484, where two orders of 
appeal had been granted, two appeal bonds executed and two trans- 
cripts sent up, as in this case, the Court said: “It (the first order) was 
irregularly taken, and the inferior court had not, by the first order 
given, divested itself of jurisdiction of the cause, but still retained full 
authority to grant a second order which would be available to the par- 
ties and enable them to be heard in this Court.” See, also, 10 An. 488; 
Evans et al. vs. Sauvinet (N. R.) O. B. 42, 638; 32 An. 814. 


Nor do the circumstances relied on to support the charge of ac- 
quiescence on the part of the plaintiff in the judgment of the lower 
court constitute such proof of acquiescence as to debar him from his 
appeal. 

These are, that the appellant did not move for a new trial, but op- 
posed the motion for a new trial when made by the defendants. It has 
never been held that a party must move for a new trial in a jury case as 
a condition precedent to his appeal, though it is as a general rule proper 
that he should do so. Nor does the record show that the plaintiff op- 
posed the granting of a new trial moved for by the defendants. There 
was such a motion made by the defendants, tried and overruled. We 
know as a matter of practice, that such motions are often made pro 
forma and overruled by the judge instanter, and without discussion. 
Be that as it may, to take away the right of appeal there must be an 
unconditional, voluntary and absolute acquiescence in the judgment 
rendered, on the part of the appellant, and the evidence fails to satisfy 
us that there was such acquiescence in this instance. It doubtless often 
happens that a plaintiff, in whose favor a verdict is rendered, though it 
does not give him all that he thinks he is entitled to, is willing to ac- 
quiesce therein and receive what it gives him, if the defendant is ac- 
quiescent also and willing to pay the amount awarded thereby; but such 
conditional acquiescence in a verdict does not deprive him of the right 
of appeal, if he finds that the defendant, instead of paying the debt, 
resorts to an appeal himself as a further means of resisting its pay- 
ment. 

And, besides, no act of the plaintiff, done after the judgment was 
rendered and signed, and it is only then that there is a judgment, look- 
ing in the least to an acquiescence in it, is pretended to be shown in this 
case. 

An appeal is an important right, which should never be denied, 
unless its forfeiture or abandonment is conclusively shown. 

The motion to dismiss is, therefore, denied. 
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On THE MERITS. 


1. The demands in compensation and reconvention, set up in the an- 
“swer of the defendant Michie, in addition to the credits admitted in the 
petition, are supported by his (Michie’s) testimony alone; and the extrava- 
gance of his estimates weakens, in a great measure, if it does not destroy, 
the effect of his testimony. For instance, he alleges that four of the 
mules leased with the plantation died during the year 1876, and were re- 
placed by the same number of inferior animals at the beginning of 1877; 
and three more died in 1877, and were not replaced at all by the lessor; 
and he actually estimates his damages on this account, for the two years, 
at $4500. From the extravagance of this estimate and the want of cer- 
tainty in the evidence, of the real loss sustained from this cause, we were 
at first inclined to reject the whole claim; but, on reflection, believing 
that the defendant had some ground of complaint, and in view of the 
importance of terminating this litigation, we have concluded to allow 
what it would have cost him to hire other mules, estimating such hire at 
$25 per head—making $100 for that year (1876), and one-half this sum 
($50) for the loss on the inferior mules for 1877; and $75 for the loss of the 
. services of the three mules that died during that year—making the total 
credit from loss of the mules allowed in diminution of the price of the 
lease, as authorized by Article 2699 of Civil Code, $225. 


As to the damage claimed from the delay in getting possession of 
the leased premises for more than a month after the time stipulated in 
the contract, and the use of the mules during that time by the lessor, it 
might be considered that the defendant had waived such claim by taking 
possession of the place when he did, without objection, and from his 
silence at the end of the year, when the rent for that year matured and 
was paid in part; but, satisfied that he was subjected to loss from this 
delay and from the use of the working animals by the lessor during this 
interval, we have deemed it but just that some allowance should be made 
him for this cause; and the proper allowance, as far as we can gather 
from the evidence, would be $400. The damages or reduction claimed 
on account of loss from the overflow and injury to the crop therefrom 
cannot be allowed. C. C. 2743; Vinson vs. Graves, 16 An. 162. 


This makes the total credits to which the lessee, Michie, is entitled . 
under his pleas, amount to $625. 


2. The only questions presented by the answer of Murdock, are, Ist, 
whether there were prolongations of the terms of payment granted the 
principal debtor, Michie, without his (Murdock’s) knowledge or consent; 
and, 2d, if so, whether Murdock, the surety, was discharged by the effect 
of the same. 

The evidence of the extension of time granted for the balance due on 
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the rent note of 1876, appears by an endorsement on the note signed by 
the plaintiff. 

In regard to this extension, Michie says it was agreed to about the 
time he paid $1000, which he obtained from Murdock to pay on the 
note; that the payment was made in Murdock’s store; that Murdock 
might have been in the store at the time, and that a day or two after. 
wards he told Murdock of the extension, and dves not state that Murdock 
made any objection to it. The extension on the second note, and this 
. Was granted without the consent of Murdock, is supported alone by the 
testimony of Michie. The testimony of Murdock might have thrown ad- 
ditional light on this point so essential to his defense, as to his knowl- 
edge or ignorance of the alleged indulgence; but, singular to say, although 
a resident of the place where the court was held, he was not called as a 
witness, and we are without the advantage of his testimony. It is 
apparent that there was a studied design, on the part at least of Michie, 
to obtain these prolongations, and evidently for the advantage of his co- 
defendant and surety, Murdock. This is shown by the frequent appeals 
he made by letters for indulgence, and the care taken to designate the 
exact time or number of days of the delay asked for; and the offer to pay 
a small amount in consideration of the indulgence, and tender it before 
the maturity of the note; and, whilst making lavish promises of pay- 
ments, to be made on theindulgence being granted, to turn over nearly the 
entire crop of cotton to Murdock, and leave the whole of the rent for 1877 
unpaid, save the small sum ($420) offered as a consideration for the 
delay; and finally, when Murdock was provided for and had received 
the bulk of the crop, to change his tone suddenly, and avow his intention 
to abandon the place entirely, though the lease had another year to run, 
unless the plaintiff would make a large reduction on the rent, both for 
the year past and the one to come. We must confess that these eircum- 
stances create a grave suspicion in our minds, that the prolongations 
granted, conceding that they were granted, were the result of a regularly 
devised plan, to which both defendants were privy, to obtain the same to 
the prejudice of the plaintiff and for the advantage of Murdock; and 
there is no fact disclosed by the record to relieve this suspicion. Admit- 
ting, however, that Murdock was not aware of, or consenting to, these 
prolongations, the question arises: did they have the legal effect to dis- 
charge him from liability for the debt? 

Undoubtedly the general rule declared by a textual provision of the 
Code is, that a surety is so discharged bya prolongation of the term of 
payment made without his consent. C. C. 3063. 

To have such effect, however, the law contemplates that such pro- 
longation is granted by one having the legal authority to grant it, and 
the consequent discharge of the debtor resulting from it. 
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Had the plaintiff in this case such authority ? 

She sues as the administratrix of the succession of D. P. Jackson, 
deceased; the parties sued contracted with her in that capacity; it is ad- 
mitted that the plantation leased belonged to the deceased; and the debt 
for the rent of the same, if due, must be owing his succession. If such 
was the capacity of the plaintiff, it can make no difference that she 
derives that capacity or obtained her appointment of administratrix of 
the succession of the deceased by right of being the widow in com- 
munity. She contracted as administratrix for the lease of succession 
property and sues in the same capacity. Nor is there any evidence that 
she pretended to exercise any authority with respect to this property or 
the leasing of it, except in the capacity named, as contended for by de- 
fendants’ counsel. Her act in leasing the plantation was, on her appli- 
cation, approved by the Probate Court, which is inconsistent with her 
contracting in her personal capacity. 

The question presented in regard to the power or authority of an 
administrator to discharge a debtor to the succession administered by 
him, or make any agreement that would operate such discharge, is not 
@ new question. His authority in this respect has been likened to that 
of a mandatary; and where the power has not been expressly conferred, 
the act or agreement from which such legal effect is claimed is ultra 
vires and void. 

No express or implied power is delegated by law to an administrator 
to discharge a debtor of the succession from his oblization to pay a suc- 
cession debt. He may make himself liable for it by his laches and his 
neglect to take the proper steps to collect it, but he cannot by his con- 
tract or agreement release the debtor from the payment of his debt, no 
more than the agent without authority could discharge the debtor of his 
principal. 

In the case of Landry, Curator, vs. Delas, 25 An. 181, the Court 
held: 

** An administrator exceeds his proper functions when he enters into 
an agreement with the debtors of an estate to extend the term of pay- 
ment beyond that fixed by the original contract. The exercise of such 
a power by an administrator may be assimilated to acts done by agents, 
which do rot come within the purview of their powers, and which are, 
therefore, regarded as not binding on their principals.” See, also, 8 N.S. 
452; 26 An. 659, 343; 28 An. 275. 

We know of no authority, or decisions of this Court that contra- 
vene this doctrine. The case of Chaffe vs. Lisso & Scheen, recently 
decided by this Court, to which we are referred, is not in point. 

In that case, the authority of the syndic or other administrator to 
discharge a debtor to the estate by an agreement made with such debtor 
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or other person, was not at issue. It was claimed in that case that the 
obligors to an attachment bond were discharged by virtue of certain 
legal proceedings that transpired before the syndic was appointed, and 
not by any act of the syndic; and the Court merely passed on the result 
of such proceedings, the existence and the legal effect of which were 
alleged by one party and admitted by the other. 

For these reasons and considerations, we conclude that Murdock 
was not discharged from his liability to the succession of D. P. Jackson 
by the agreement and acts of the plaintiff as administratrix thereof, 
cited and relied on. 

It is argued in the brief that Murdock was also discharged by the 
neglect of the plaintiff to obtain a judgment against Michie, recognizing 
the lessor’s privilege on the property seized under the provisional 
seizure. No such issue was raised in the lower court, and we are with- 
out authority to notice it or pass upon it when made here for the first 
time, and that in the brief of counsel. 

The amount or balance claimed by plaintiff on the rents of 1876 
and 1877, at the institution of the suit, is $5280. This is a smaller 
amount than the obligations call for, after allowing all the credits in- 
dorsed on the first note, and the $420 claimed to have been paid on the 
second note; from which we conclude that this last named sum must 
have been included in the acknowledged credits. And, even including 
this, there would still be a larger balance owing on the two notes than 
that claimed in the petition. The plaintiff is, however, bound by his 
admission, and we must recognize the amount due, after deducting the 
admitted payments, as stated—$5280. 

From this must be taken the aggregate of the sums allowed by us 
on the claims pleaded in Michie’s answer, as shown above, amounting 
to $625. Deducting this sum from the amount claimed, $5280, leaves 
a balance of $4655 owing by the defendants, for which plaintiff is en- 
titled to a judgment with interest from the time due. 

It is, therefore, ordered, adjudged and decreed that the judgment 
of the lower court be amended by increasing the amount therein allowed 
against Wm. C. Michie as principal, and Robert Murdock as security, to 
four thousand six hundred and fifty-five dollars, which sum they are con- 
demned to pay in solido, with eight per cent interest thereon per annum 
from the 1st of November, 1877, till paid, and that the judgment as thus 
amended be affirmed, the defendants to pay costs of both courts. 

Rehearing refused. 





SUPREME COURT OF LOUISIANA, 


Teutonia National Bank vs. Wagner et al. 








. No. 6713. 
TruToNIA NATIONAL Bank vs. J. M. WAGNER ET AL. 


A document annexed to and made part of the Petition, controls the allegations thereof, in 
case of variance. 

The sureties of the cashier of a bank who, in the very bond signed by them, recognized the 
legal existence of that corporation, are estopped from denying that the bank had such legal 
existence at the date of the bond. 

The sureties on such bond, though bound in solido with the principal, are several obligors inter 
sese, if the solidarity between themselves is not expressed. They are bound by distinct 
and separate contracts, though such contracts are evidenced by only one act, the bond. 
Therefore, the discharge of one of the sureties by the common creditor does not release 
the other sureties. 

The sureties of a bank officer are liable, not only for the acts done by him by virtue of his office, 
but also for those done under color or by means of his office. 


— from the Fifth District Court, parish of Orleans. Rogers, 
J. 


Kennard, Howe & Prentiss for Plaintiff and Appellee: 

Where a bond is given by a cashier of a bank, with sureties who are each bound for a separate 
amount, and the bond contains a promise on the part of the principal and sureties to pay 
said amounts to the President and Directors of the bank, and also recites thatif the prin- 
cipal faithfully perform his duties as cashier, the bond is to be void, but otherwise of full 
force and effect, such bond is, in legal intendment, in favor of the bank, and the bank can 
maintain an action upon it. ? 

Such a bond is an obligation to pay money, on a certain contingency ; the condition is a sus- 
pensive one. 

Although each surety on such a bond is bound in solido with the principal up to a certain 
amount, yet the obligations of the sureties towards the bank, and among themselves, are 
several. ‘ 

The alteration made in such a bond, by which the name of one of the sureties is canceled, does 
not discharge the other sureties. 

The discharge of one of the sureties on such a bond, does not affect the liability of the other 
sureties. 

In such a contract there is no contribution between the sureties. The obligation of each is as 
distinct as if evidenced by a separate agreement. An alteration or change in the contract 
of one of the sureties is not an alteration or change in the contract of the others. 

The facts of the case discussed, with a view to showing that the sureties are not discharged by 
any laches on the part of the bank. 

The sureties are estopped from denying any of the recitals in the bond, which they have 
signed. 

The sureties are responsible to the bank, not only for the amounts for which the cashier has 
become liable by virtue of his office, but also for the losses occasioned by him to the bank, 
under color ot or by means of his office as cashier. 


T. Wharton Collens, E. Howard McCaleb and E. W. Huntington for 
Defendants and Appellants. 


The opinion of the Court was delivered by 

Bermupez, C.J. This is a suit to enforce the liability of J. M. Wag- 
ner as cashier, and of the other defendants as sureties on his bond, given 
in that capacity. 
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The claim was originally for $7123 47, but, upon the discovery of 
certain credits, it was reduced to $5878 62, amount of alleged defalca- 
tions. The main defendant, Wagner, was not found and made no appear- 
ance. 

The sureties, at first, pleaded by exceptions, that the petition dis- 
closed no cause of action and that the bond was not furnished in favor 
of the plaintiff. Those preliminary defenses having been overruled, 
they pleaded the general issue; but specially, that the bond declared 
upon, had been altered, after signature, without their consent and that, 
by the acts of the plaintiff; in discharging three of their co-sureties and, 
in proving derelict to duty, they have been discharged from all responsi- 
bility. 

After hearing, the lower court gave judgment for the plaintiff for 
$4570 75 with interest and costs against five of the eight sureties, but ~ 
only up to the amount for which they had respectively signed the bond. 

Two of the sureties thus condemned, have appeald from the judg- 
ment so rendered: William Bogel and Ed. F. Stockmeyer. 

The plaintift has filed in this Court an answer, asking that an item 
of $1307 87, not allowed by the lower court, be here decreed in their 
favor. 

The Bank has not appealed from the judgment of nonsuit, as con- 
cerns Oertling. 

The exception of no cause of action was properly overruled. It is 
evident that, had the allegations of the petition been proved, on a con- 
firmation of default, the judgment could not have been reversed on ap- 
peal. For the purpose of the exception, they had to be taken for true. 

The petition does not set forth that the defendants are liable in 
‘solido to the Bank as co-debtors; but distinctly, that they are each so 
responsible with Wagner. In explanation, and for greater certainty, 
there is annexed a copy of the bond, as part of the petition: The bond 
controls the allegations, 27 An. 224; 18 An. 680; 7 An. 295; 6 L, 276; 14 
L. 368; 1 R. 469. 

The other defense was likewise properly overruled. On its face, the 
bond, copy of which had been attached to the petition, showed that it 
was given, in as many words, in favor of the plaintiff in the present ac- 
tion, and that Wagner, the principal, was then cashier elect. 

That the Bank was not in being at the date of the bond, was not a 
defense susceptible of being set up by the defendants, who had in the 
very bond recognized its existence as a living corporation. 28 An. 736; 
2 N. S. 672, 678; 10 An. 491; 11 Otto, 192. 

The Bank had been organized and existed at the time. It was ready 
for business, although the authority required to commence such had not 
yet been received. U.S. R. S. 5133, 5138, 5144, 5168, 5169. 
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. ON THE MERITS. 


The evidence clearly establishes the defalcations charged against 
Wagner. ; 

The first item is for the amount of Wagner’s overdraft in foreign ex- 
change, viz: $3577 23, which the judgment of the lower court allowed. 
The total of florins is only 6793 85 and not 7154 25, as stated in the ac- 
count. Calculated at 50 cents, the amount to be allowed, should be 
$3396 92 only. 

The second item, for $128 52, is also proved. 

The third item, for $865, for overdrafts on the cashier’s account, is 
likewise established. 

The fourth item, for $1307 87, is shown to be for ten checks which 
Wagner drew on the Bank, without authority and in the name of David 
Goodman, a depositor. . 

The appellants do not appear to dispute the lability of Wagner for 
those sums, which aggregate $5698 31; but they contend that they 
are not liable in any manner for the same to the plaintiff for the reasons, 
that the bond was tampered with, without their knowledge or assent; 
that one of the original sureties therein, Charles Pothoff, was discharged, 
and another one, Henry Oertling, was substituted to him; that two other 
sureties, L. Stein and Louis Schwarz, were afterwards discharged, all 
without reserve; and that, hence they themselves have been released 
from all responsibility in the premises as sureties. 

The whole defense rests on the theory that the bond furnished by 
Wagner is a joint and solidary obligation, binding alike the principal 
and the sureties therein, to do the same thing. 

We do not so construe the bond. It is, on its face, a several obliga- 
tion. It may be joint and solidary, as between the principal and each 
surety separately, up to the amount of the latter’s liability; but it is not 
such between the principal and the sureties all together, for the aggre- 
gate of the sums specified by them. 

“There is an obligation in solido, on the part of the pEBTors, when 
they are all obliged to the same thing, so that each may be compelled for 
the whole, and when the payment which is made by one of them exoner- 
ates the others toward the creditor.” 


“The obligation may be in solido, although one of the debtors be 
obliged differently from the other, to the payment of one and the same 
thing.” RB. C. C. 2091, 2092. 

““Whefe there are more than one obligor or obligee named in the 
contract, the obligation it may produce, may be either several or joint, 
or in solido, both as regards the obligor and the obligee.” R. C. C. 2077. 


“Several obligations are produced, when what is promised by one 
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of the obligors is not promised by the others, but each one promises 
separately for himself to do a distinct act; such obligations, although 
they may be contained in the same contract, are considered as much in- 
dividual and distinct as if they had been in different contracts and made 
at different times.” R. C. C. 2078. 

“When several persons join in the same contract, to do the same 
thing, it produces a joint obligation on the part of the obligors.” R. C. C. 
2080. 

It is not until persons who obligate themselves to the obligee, do so 
by using the terms in solido, or other expressions which clearly show that 
they intend that each one shall be separately bound to perform the whole 
of the obligation, that it can be called a solidary obligation on the part 
of the obligors. R.C. C. 2082; 12 R. 183; 15 An, 158; 21 An. 127, 

“Where several obligations are created by one act, they have no other 
effects than the same obligations would have had if made by separate con- 
tracts, and they are, therefore, to be governed by the rules which apply to 
all contracts in general.” R.C. C. 2084; 14 An. 828; 23 An. 413. 

It is manifest that the bond in this case nowhere contains the words 
“in solido” or others equivalent thereto, so as to make the sureties 
therein liable solidarily with the principal to the same thing, in its entirety, 
to the obligee, the plaintiff in this case. The obligations are severable 
and can be severed, so as to stand each on its own bottom. 

“An obligation in solido is not presumed, it must be expressly stipu- 
lated.” BR. C. C, 3039. 

“Suretyship may be contracted for a part of the debt only, or under 
more favorable conditions.” R. C. C. 3037. 

The obligation of the principal was one thing, and the obligation of 
the sureties, among themselves, as conditional debtors, was another thing. 

The principal, as such, bound himself to the Bank to the same extent 
as the sureties themselves agreed to be responsible, but they undertook, 
severally, to be liable, with him, only to the extent or amount which each 
specified in the bond as the maximum of his responsibility, regardless 
of the independent liability assumed by others, each binding himself 
alone. The sureties did not bind themselves together, jointly and sever- 
ally, the one in default of the other, each one for the whole, of the entire 
liability of the principal. Each merely said: should the principal fail in 
his duties and wrong the obligee, I will repair the damage, to the extent 
of such an amount, which each specified. No liability, judicially liqui- 
dated against the principal, could be enforced against each of the sureties, 
beyond the amount for which each agreed to, and did bind himself. 

The case stands just as though eight different bonds, or different 
papers, containing no reference the one to the other, had been furnished 
to the Bank. 
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The District Judge well observed: “The sureties have stipulated and 
determined the extent of their liability, not for the full amount of the 
bond, nor for equal portions, but in certain determined and specified 
amounts, some for greater amounts than the others. No matter how ex- 
tensive the defalcation in excess of the amounts for which they bound 
themselves, they could not be held responsible,” (i. e. for the surplus.) 

We, therefore, conclude that, although the sureties have stipulated 
and bound themselves in the same act, they must be considered as hav- 
ing bound themselves each one separately by independent contracts, 
evidenced by distinct acts. R. C. C. 2078, 2084; 2 R. 538; 10 R. 14; 3 An, 
162; 11 An. 327; 14 An. 828; 23 An. 413; 31 An. 301, 738; 12 O. St. 577; 
Duranton, v. 12, Arts. 358, 473; Toull. 7,331; Larombiere, 3, p. 611. 

If, then, the sureties are not bound in solido, what becomes of their 
defense, that the discharge of one or more of them without reserve, and 
that the alteration of the bond, as to Oertling, have released them from 
all responsibility ? 

We do not propose to discuss the position assumed by the appellants 
in this regard. The statement of the proposition carries its refutation. 

In 8 English Common Law Reports (1 Barnwell & Cresswell), p. 287- 
290 (Collins vs. Prosser), we find that, in a suit on a bond, whereby sure- 
ties had acknowledged themselves held and bound to the plaintiffs, in 
10001. each, for which they bound themselves and each of them for him- 
self, for the whole and entire sum of 10001. each, subject to a condition 
that the principal should render a true account of all monies received by 
him, as treasurer of a certain county, it was held, that this was a several 
bond only, and that the obligees, by removing the seal of one obligor, did 
not render it void as to the others. See, also, 10 R. 14; 12 Ohio St. 577; 
3 An. 162; R. C. C. 2078, 2084; 7 Toull., Art. 331; C. N. 1285, 1287; 11 
An. 327. 

The theories advanced by the defendants and the authorities quoted 
in support, are applicable to cases in which each party was bound for 
the entirety of the same thing. Burge on Suretyship, pp. 385, 164, 407;. 
17 An. 118. 

From that standpoint, the Bank had a right to do that which it did, 
and it did not thereby discharge the appellants or either of them. 

Owing to the failure of the Bank to appeal from the judgment as to 
Oertling, who was substituted to Chs. Pothoff, we are unable to revise 
the ruling in that respect. 

But the Bank has prayed that the judgment of the lower court be 
amended by allowing her the overdrafts on Goodman’s account. 

The evidence satisfies us that Wagner used his official position for 
the purpose of those unwarranted overdrafts. 

On the assumption that Goodman himself had overdrawn his ac- 
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count, it is clear that, as Wagner knew of it and permitted it, he and his 
sureties became responsible for loss sustained by the Bank. 

The sureties of an officer are liable, not only for the acts done by 
him by virtue of his office, but also for those done under color or by 
means of the office which he holds. 29 An. 82,86; Burge on Surety- 
ship, p. 49. , 

Appellant, Bogel, signed the bond for ten thousand dollars, and ap- 
pellant, Stockmeyer, bound himself therein for five thousand dollars. 

We find that the plaintiff is entitled to an amendment of the judg- 
ment by enlargement, to the extent of the Goodman overdrafts, viz: 
$1307 87; and that the appellants are entitled to a reduction of the item 
of $3577 23, to $3396 92; and that the plaintiff should, therefore, recover 
$5698 31, with the condition that there should be but one satisfaction. 

It is, therefore, ordered, adjudged and decreed that the judgment ap- 
pealed from be amended by allowing plaintiff to recover five thousand 
six hundred and ninety-eight dollars and thirty-one cents ($5698 31) with 
legal interest from January 26th, 1874, per annum, till paid, from the ap- 
pellants severally: William Bogel up to ten thousand dollars ($10,000) 
and no more, and Edward F. &tockmeyer up to five thousand dollars 
($5000) and no more, with the stipulation that there shall be but one 
satisfaction, and that, thus amended, said judgment, as to appellants, 
be affirmed. | 

It is further ordered that the appellants pay costs in both courts. 








No. 8209. 


Tue STATE OF LOUISIANA VS. JOSEPH GREGORY ET AL. 


Sections 841, 842 and 843 of the Revised Statutes, providing for the punishment of the crime 
of arson, discussed and construed. 

The indictment in this case is sufficient under said section 843, without negativing the ex- 
ception mentioned in the statute. 

Under the order of the Court below that “ witnesses for the State and the accused were to 
be sequestered,” the accused should not have been deprived of the testimony of some ot 
his witnesses, who were not in court when the order was made and only presented them- 
selves the day after. 

A witness of the State, on the cross-examination, having been asked what his feelings were 
towards the accused and having answered that they were bad and unfriendly, Counsel for 
the State had no right, on the re-examination in chief, to ask the witness to state the 
reasons of his animosity. 

A witness may be examined on the cross-examination as to matters not embraced in the 
direct examination, when it is only for the purpose of testing his credibility. State vs. 
Willingham, 33 An. 537, affirmed. 


PPEAL from Fourth Judicial District Court, parish of Caldwell. 
Bridger, J. 
47 
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D. B. Gorham and John Ray for the accused, Appellants. 


J. C. Egan, Attorney General, for the State, Appellee: 


First—Sec. 843 R. S. does not contain an exception or proviso. 

Second—Provisos in statutes are not required to be set out in an indictment charged there. 
under, unless the proviso or exception is a part of the definition of the crime. 25 
Conn. 48; 24 Conn. 522. 

Third—When an indictment conforms to the wording of the Statute under which it is drawn, 
it is valid. 

Fourth—Jurymen are competent to serve although they may have formed opinions concerning 
the guilt or innocence of the accused, when those opinions would not weigh or influence 
their minds in arriving ata verdict in accordance with the evidence introduced on the 
trial. State vs. Charles Johnson et al., 33 An. 

Fifth—Evidence to prove the motive which might have actuated the accused in the perpetra- 
tion of the crime is admissible. State vs. John Crowley et al.,33 An.; 38 Mo. 496; ib. 587; 
42 ib. 242. 

Sixth—It is admissible for the State to prove the relationship which existed between the 
accused on trial. 

Seventh—It is competent for the District Attorney, on the re-examination of the State's wit- 
ness, to question him on matters brought out by defendant’s counsel in the cross-examina- 
tion. 

Eighth—“The general rule, that leading questions are not allowed on the examination in 
chief, is subject to the discretion of the court, and the admission of evidence in answer to 
such questions, is not a ground for a new trial.’’ Chitty’s Crim. Law, p. 620, note; 9 
Conn. 275, etc. 

Ninth—When the accused disobeys the order of the court which forbids him to communicate 
with his witnesses, he cannot be heard to complain of the infliction of the penalty which 
the court imposes. 


The opinion of the Court was delivered by 

Topp, J. The defendants were indicted with having wilfully and 
maliciously set fire to and burned a certain steam gin and mill house of 
one Richard G. Sermon. They were tried, convicted and sentenced 
to seven years imprisonment in the penitentiary. From which sentence 
they have appealed. 

The errors assigned, and on which they rely for a reversal of the 
sentence, are thus stated: 

_ 1. “That the indictment does not describe an offense under section 
843, Revised Statutes, the same not negativing the exception and proviso 
in the enacting clause of the statute.” 

2. That the court erred in rejecting the witnesses, Mrs. and Miss 
Kent, offered by defendants. 

3. The court erred in permitting Meredith, a State witness, to state 
the cause of his unfriendly feelings towards accused, Gregory. 

4, The court erred in permitting the District Attorney to ask Blanks, 
a witness for the State, whether “the witness had borrowed his over- 
coat on that day,” it being a leading question. 

5. The court erred in permitting the witness Raines, on cross- 
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examination, to be examined on matters not raised in his examination 
in chief. 

6. The court erred in admitting the testimony of Sermon, Gray, and 
Clay, called to prove conversations some days before the offense charged, 
not in reference to said offense. 

7. The court erred in permitting the State to prove that the defend- 
ants were intimate personal friends as tending to prove the offense 
charged. 

First. Section 843, under which the accused were indicted, provides: 

“Every person who shall wilfully or maliciously set fire to or burn 
any outhouse, stable or barn, any shop, store, office, warehouse, sugar 
house, cotton-gin house, cotton press, cotton pickery, school-house, 
church, or any building of public worship, or any other building not 
embraced and provided for in the two preceding sections, or any vessel, 
ship or steamboat, or other water craft not embraced in the two pre- 
ceding sections, shall, upon conviction, suffer imprisonment at hard 
labor for not less than seven years, nor more than twenty years.” 

The indictment is as follows: 

“That Joseph Gregory and Walter Kent * * * acertain steam 
gin and mill house of one Richard G. Sermon, theresituated, feloniously, 
wilfully and maliciously did set fire to, and the said steam gin and mill 
house then and there by such firing as aforesaid, feloniously, wilfully 
and maliciously did burn.” 

The alleged errur consists, as argued by defendants’ counsel, in the 
indictment not negativing that the steam gin and mill house were em- 
braced and provided for in the two preceding sections; and that such 
negation was essential to constitute an offense in view of the words of 
the statute “or any other building not embraced and provided for in the 
two preceding sections.” 

To understand it fully, it is necessary to refer to these two preceding 
sections. They are as follows; 

* Sec. 841. Every person who shall wilfully or maliciously set fire 
to or burn, in the night time, any house, ship, vessel, steamboat or other 
water craft, in which there shall be, at the time, some human being 
usually staying, lodging or residing at night, upon conviction thereof, 
shall suffer death.” 

Section 842 differs from 841 only in the use of the words “ in the day- 
time” instead of “ the night time,” and in the penalty prescribed, which 
is not less than ten years in the penitentiary. 

It is clear to our minds that the law-maker in enacting these three 
statutes, or sections of a statute, intended to define and provide for 
three distinct offenses, or rather three grades of the one generic offense 
of arson. 
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The first, and most heinous, “the burning in the night time of a 
dwelling house or house wherein human beings usually stayed. The 
second, and less heinous, the burning in the daytime, of the same char- 
acter of house or human dwelling, und the third and still lighter crime 
of burning, whether in the daytime or night time, an outhouse or other 
building not used as a dwelling. This seems to be the plain intent and 
purview of these three sections. 

If the indictment had been framed under the first of these sections, 
it would have been essential that it should charge that the burning was 
in the night time, and that the house burned was occupied usually at night 
as a lodging by a human being, in the words of the statute. This being 
of the very essence of the offense, and the essential description thereof; 
so, if charged under the second, the averments that it was done in the 
daytime, and that the house burned was one in which a human being 
usually stayed or resided, in accord with the language of the section; 
such also being of the essence, and essential to the description. _ 

Under the third, it is sufficient to charge the burning of an out- 
house, stable, steam gin, and mill house, or of any other building of a 
kind not usually occupied as a dwelling or place of lodging, and such 
as are not mentioned in the preceding sections, and the offense is com- 
plete, and the description if it is not aided by reference to the preceding 
sections, but is entirely independent of anything contained therein; and 
the indictment need not, therefore, contain such reference. The section, 
in fact, contains no exception or proviso as recognized by law-writers 
on the subject, and the authorities referred to by the counsel for the ac- 
cused are, therefore, inapplicable. The words “any other building or 
house not embraced and provided for in the two preceding sections,” 
were used simply to authorize and justify an indictment for the burning 
of a building just such as is described in the present bill. An exception 
or proviso in a criminal statute generally means some benefit intended for 
the accused, and by pleading and establ.shing which he may be exculpat- 
- ed, and the negative of which proviso or exception is essential in some 
cases to show affirmatively that a real offense has been committed. Thus, 
as illustrated by Bishop, “where a statute provided that if any person 
shall on the Sabbath exercise any secular labor, business or employment, 
except such only as works of necessity and charity, he shall be punished,” 
etc., a complaint not negativing the exception was held to be insufficient. 
And, again, “ when a statute declared that no innholder shall entertain 
or suffer any of the inhabitants of the respective towns where they dwell 
or others not being travelers, strangers or lodgers in such houses, to abide 
or remain in their houses, etc., drinking, etc., on the Lord’s day, etc., on 
penalty, etc., it was held to be necessary in the indictment to set forth 
that the persons entertained were neither travelers, strangers nor lodg- 
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ers.” Bishop, Crim. Procedure, 3 632-33-34-35-26. Had these acts, in- 
stead of containing the word “ except,” denounced the acts mentioned, 
and then followed with the word “ provided” that in the one case it 
should not apply to works of charity, and in the other to those inn- 
keepers entertaining travelers or lodgers, we would have an instance of 
a “ proviso ” as treated of by the authorities on the subject. 

There is nothing of this kind, or in any way relating to it, in the 
statute or indictment under consideration. There was no benefit de- 
signed or intended by the words referred to in this statute, but, on 
the contrary, had the accused pleaded that the building charged to have 
been burned was really a dwelling-house in which human beings usually 
stayed, it would have been a plea, not of a benefit or of exculpation, 
but of a more aggravated offense. Even could the words referred to be 
construed as declaring an exception or proviso, the authorities are by 
no means uniform that such exception or proviso, even if found in the 
enacting clause, need be negatived, but is a matter of defense to be set 
up by the accused. 

1 Chit. Crim. Law, 283, 284; 24 Conn. 522; 25 Conn. 48; 8 Johns. 41. . 

Upon this point, however, we express no opinion, since the question 
is not properly before us. The indictment was good and sufficient, and 
the motion in arrest of judgment, based on its alleged insufficiency on 
the grounds discussed, was properly overruled. 

Second. On the trial of the cause, two witnesses, Mrs. Kent and 
Miss Kent, were offered in behalf of the accused, Kent, and they were 
rejected on objection made by the District Attorney. The following are 
the facts connected with the ruling of the judge a quo on this point, as 
disclosed by the record: 

After the jury was empaneled, and before proceeding with the evi- 
dence, the following order was entered on the minutes: 

“ Witnesses for the State and the accused were ordered to be 
sequestered.” 

When this order was made the witnesses named were not present. 
Counsel for the accused stated that these witnesses had been informed 
they would not be needed the first day, and it was understood that 
as soon as they came in they should be sequestered, and when they 
made their appearance on the following day they were accordingly se- 
questered with the other witnesses. These witnesses lived in the coun- 
try, and it appears that after the adjournment of court, about midnight 
of the first day, one of the accused went to the house where these wit- 
nesses resided and remained there until the next morning. When these 
witnesses were introduced with a view to being sworn in behalf of Kent, 
their testimony was objected to by the District Attorney on the ground 
that Kent ‘‘ had been to the house of the witnesses the night preceding, 
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and had violated the order of sequestration” (we quote from the bill of 
exceptions). Thereupon the witnesses were sworn on their voir dire and 
stated “they had had no conversation with the accused about the mat- 
ter at issue, and that he only came there to inform them that they would 
be needed next day and to provide means of transporting them to 
court.” The judge, as stated, refused to permit them to testify. He as- 
signs, us an explanation of his ruling, that the order he gave touching 
the sequestration of the witnesses, was made urder an agreement of 
counsel on both sides, and that the sheriff was to take charge of them 
and continue in charge of them until the witnesses were sworn and dis- 
charged, and that neither the party against whom the offense was charged 
to have been committed, nor the accused, were to be allowed communi- 
cation with them. The order quoted is not as comprehensive on the 
face of it as the judge states it to be. To determine what an order is» 
and its effect as to the parties designed to be aftected by it, courts 
must be governed by the entry on the minutes. But, even giving full 
weight to the explanation of the judge, we think his ruling was wrong. 

In the first place, the witnesses were not present in court when the 
order was made, and, therefore, did not become subject to it at the time; 
were not in fact sequestered till they appeared and placed themselves in 
charge of the sheriff next day. This order, sequestering witnesses, is 
directed mainly to the witnesses and intended to control their conduct 
and movements. It is intended to insure truthful statements, as far as 
possible, from the witnesses by preventing collusions and understand- 
ings between them, and depriving each of them of all opportunity of 
shaping his testimony to conform to what he may have testified to by 
another. Bishop thus speaks of and describes the nature and purpose 
of the order: 

“In pursuance of this doctrine, it has always been deemed com- 
petent for the court to see that the witnesses in a criminal cause are ex- 
amined, as much as possible, separate andapart. This is done by order- 
ing, on motion of either party, the exclusion of the witnesses, whether 
called on the one side or the other, from the court-room during the ex- 
aminations, until they shall, respectively, have given in their testimony.” 

To hold that the authority of the judge in this respect can be ex- 
tended to reach witnesses who were never informed of his order and de- 
bar a party accused from all communication with his witnesses, might 
well lead to the rankest injustice and oppression. We cannot sanction 
such a doctrine; and, without deciding to what extent an accused may 
be permitted to confer with his witnesses whilst they are actually under 
sequestration, and how far circumstances may enlarge or justify his dis- 
cretion in the matter, we have no hesitation in saying that, under the 
facts of this case, when these witnesses made the statements on their 
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oaths that they had held no communication with the accused on the sub- 
ject of the trial, they should have been permitted to testify; and by 
reason of the defendant, Kent, being thus deprived of testimony which 
was legally admissible, and testimony which the record shows was cal- 
culated to have an important bearing on the result of the trial, is of itself, 
sufficient to entitle him to have the judgment set aside and the cause 
remanded, so far as relates to himself. 

Third. One Meredith was called and examined as a witness for the 
State, and on his cross-examination the following took place (we quote 
from the bill of exceptions): he was asked: 

* What was the state of his feelings towards the accused, Jos. 
Gregory, and whether he was friendly to him; and the said witness hav- 
ing answered that the state of feeling to him was bad, and that they 
were not friendly, the counsel for the State, on re-examination of his 
said witness, offered to show the cause of the ill feeling of the said wit- 
ness to the accused; which was objected to by defendant’s counsel, for 
the reason that the cause of the difficulty was not inquired into by the 
defendants on their cross-examination; that it was not, therefore, in re- 
buttal, formed no part of the res gestw, would tend to prejudice the jury, 
and was an indirect attack on the character of said Gregory, which was 
not in issue, and that the counsel for the State must be confined in his 
examination to the matter brought out by defendants’ cross-examina- 
tion.” 

This objection was overruled and the witness permitted to give the 
reasons for his unfriendliness to the accused. 

The counsel for the accused had a clear right to question the wit- 
ness touching his feelings to the accused with a view to determining 
the credibility of the witness. 

The sole object of it was to prove the fact or existence of the un- 
friendly feeling, and beyond this, neither the question nor the answer could 
legitimately have any bearing whatever on the question presented. If 
the witness did entertain such feeling, his credibility, under the law, was 
affected thereby, and it was a matter to be duly considered by the jury 
in weighing his testimony. If he entertained no such feeling, his credi- 
bility was unimpaired; and the inquiry should have ceased and the mat- 
ter closed here, the end and object of the inquiry being fully accom- 
plished. When, however, the witness was permitted in his re-direct- 
examination to detail the cause or causes of his animosity, he not only was 
suffered to testify as to matters that were wholly irrelevant to the main 
issue on trial—-the guilt or innocence of the accused—but an opportunity 
. was afforded him to poison the mind of the jury against the accused by 
relating facts and circumstances, and making accusations wholly dis- 
connected with the charge for which he was on trial, without an op- 
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portunity of defense or reply being offered to the accused, and thus in- 
sensibly lead the minds of the jury from the real issues: before them to 
the contemplation of the guilt of the party in other matters for which 
he was not on trial. We cannot tell what effect such illegal testimony 
might have had in this case; but the proceeding is so irregular and opens 
the door to such abuses as compels us to remand the case. If such a 
practice were sanctioned it would place an accused to a great extent at 
the mercy of an unscrupulous and vindictive witness, and open the way 
to an ex parte trial against him on charges for which he was afforded no 
hearing. 

Reaching this conclusion, it might not seem altogether necessary to 
pass on the other points of error assigned, but in view of another trial, 
and to meet the qustions that may arise again, we think it sufficient to 
say that we have duly considered each one of them seriatim, and have 
come to the conclusion that there is no force in them. 

The rulings, under the facts presented, were correct. In regard to 
the question raised in the fifth point or assignment, touching the right on 
@ cross-examination to examine as to matters not embraced in the direct 
examination, where such new matter is introduced to test or affect the 
credibility of a witness, we had the same subject before us in the case of 


State vs. Willingham, lately decided and not yet reported, and our 
reasoning in this point we refer to and re-adopt in the instant case. 

It is, therefore, ordered, adjudged and decreed that the sentence and 
judgment appealed from be annulled, avoided and reversed, and the case 
remanded to be tried according to law and the views herein expressed. 








No. 7795. 
Herrs oF Woop vs. JosEPH NICHOLLS. 


The nullity of purchases by administrators of successions, of the property thereof, though 
absoiute in one sense, may be ratified by the parties in interest. 33 An. 598. 

The receipt of the price of sale by the heirs would be a sufficient ratification, if made with 

' knowledge of the facts from which the nullity resulted. 

The Defendant, urging that Plaintiffs cannot assail the legality of the sale because they have 
ratified it, should have specially pleaded the estoppel and cannot set it up under the 
general issue. Such defense is analogous to that of payment, release, novation, etc. and 
must be specially pleaded. 

In a suit by the heirs for the recovery of property thus bought by the administrator, the 
tender of the price of sale is not necessary as a condition precedent. All that equity 
requires in such case, is to permit the defendant administrator to claim the amount in re- 
convention. 

The plea of the necessity of tender of the price of sale should be set up in limine or, at least, ' 
specially. 

The defendant administrator in such case is, in the sense of the law, a possessor in bad faith 
and, as such, bound to the restitution of fruits and revenues. 
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On the other hand, he is entitled to reimbursement of necessary expenses for the preserva- 
tion of the property, under Article 2314, C. C., and to proper compensation for construc- 
tions and improvements, under Article 508,C. C. There is no reason to say that this 
article does not apply to possessors in bad faith. 


PPEAL from the Thirteenth Judicial District Court, parish of 
Tensas. Hough, J. 


Wade R. Young for Plaintiff and Appellant: 


An administrator cannot, either by himself or by a third person interposed, purchase the 
property of the succession which he is administering. 

Such a purchaser is in bad faith, and is not entitled to either fruits or compensation fur im- 
provements. 

Where the possessor is in bad faith no offer of restitution is required. 


E. H. Farrar and L. V. Reeves for Defendants and Appellees: 


First—A purchase made by a third person ata probate sale with the intention of selling to the 
administrator, said intention having been formed, and said purchase made without any 
previous or contemporaneous contract, agreement or understanding between the parties, 
and without any knowledge or solicitation as to the intention on the part of the adminis- 
trator, and, after the adjudication to the third person, a subsequent sale by him to the ad- 
ministrator of the same property, do not bring the case within the pcovisions of Art. 1146 
C.C. In such a case the third person is not a person interposed. 

Second—In the nature of things there must be some previous or contemporaneous aggregatio 
mentium between the interposer and the interposed person. If the latter acts upon his 
own volition, without being moved thereto by another, he cannot be said to be an inter- 
posed person as to that other. 

Third—A purchase of property by an administrator at probate sale, who is incompetent to 
buy under Art. 1146 C. C., is one of those absolute nullities established in the interest of 
individuals which may be ratified by the parties in interest, expressly or impliedly. C. 
C. Art. 11; Cod. lib. II, t 3,1 29; .Scott vs. Gorton, 14 L. 122; Vaughan vs. Christine, 3 An. 
328; Toullier, vol. 7, Nos. 561, 562, and vol. 8, Nos. 515 and 517. 

Fourth—The distribution among, and receipt in writing by, the heirs of their virile portion 
of the proceeds of such a sale, is a ratification of the sale, and an estoppel.against them 
from contesting the same, unless the ratification was made in ignorance of all the facts, 
or brought about by the fraud, concealment or deceit of the administrator. Collins vs. 
Moore, 16 L. 75; Bornet vs. Davis, 1 An. 329; Headen vs. Oubre, 2 An. 142; Sittig vs. 
Morgan, 5 An. 574; Coleman vs. Dewees, 3 An. 698; Gerard vs. Hirsch, 6 An. 651; Wil- 
liams vs. Springfield, 15 An. 535; D. lib. XX VII, t 9,110, where Ulpian decides that the 
accounting and payment toa minor after majority, by his tutor, of the proceeds of the 
sale of realty made by the tutor in complete violation of law, is a ratification by the 
minor, and an estoppel to the recovery of the estate. Michaud vs. Girod, 4 H. 503. 

Fifth—Where heirs bring an action to set aside such a sale, and aver that they have received 
and receipted for their virile portions of the proceeds of the same, but aver that these re- 
ceipts were given in ignorance on their part of the facts charged, and that knowledge of 
the same had but lately come to them, it is incumbent upon them to administer affirmative 
proof of ignorance and of error. 

Sixth— Where no such affirmative proof is administered, and no attempt made to adduce such 
proof, and no cause or excuse assigned for this fatal omission, and where the defendant 
administers affirmative proot of the receipt of the proceeds and the ratification of his acts, 
the judgment will not be one of nonsuit, but definitive against the plaintiffs. Dupre vs. 
Richard, 11 R. 495. 9 ° 

Seventh—In no event could a recovery be had by the heirs in such a suit without a tender to 
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the purchaser of the amount bid by him at the sale, with legal interest from the date of 
payment. Such a tender was the condition precedent of recovering. 21 An. 385, 425; 23 
An, 354, 487; 24 An. 537; 28 An. 269. 

Eighth—Nothing could have relieved the plaintiffs of the necessity of this tender but the 
allegation and the proof that the defendant, over and above any claim he might have for 
necessary improvements, repairs and expenditures, would be indebted to them for 
revenue in excess of the amount they were bound to tender. 13 An. 189; 14 An. 597, 


Ninth—The rights of the possessor in bad faith are governed by Arts. 508 and 2314 of the 
Civil Code, and under the provisions of those articles, he is entitled to all necessary ex- 
penditures for the preservation of the property, such as taxes and necessary repairs 
(6 An. 356; 24 An. 253; 99 U. S. 513); and, in case the evictor elects to take the “ planta- 
tions, constructions and works” made by him on the realty, he is entitled to reimbursement 
for the value of the materials and of the price of workmanship employed in making said 
works. 26 An. p. 588; 99 U.S. p. 513. 


Tenth—To this rule there is an exception of doubtful authority established by the case in 12 
An. 545, where the improvement made by the possessor in bad faith is inseparably con- 
nected with the soil itself. Demolombe, vol. LX, sec. 689. 


Eleventh—In addition to the reasons assigned in No. 6 why the judgment against the plain- 
tiffs should be definitive arid not one of nonsuit, there are two others: 
(a) This is an action of revendication, in which plaintiffs must make out their title affirma- 
tively or have their demand rejected. Young vs, Chamberlain, 15 An. p, 454. 
(b) Plaintiffs are striving de lucro captando, and having ignominously failed to make out 
their demand, should not be allowed another opportunity to vex the defendant. Their 
cause is one against which the courts willlean. 11 L. 445; 1 R. p. 23. 


Thomas J. Semmes on same side. 


The opinion of the Court was delivered by 

FEnneER, J. Plaintiffs are four of six forced heirs of their deceased 
mother, Mrs. Laura Wood, and they bring this suit to recover from the 
defendant their four-sixths interest, as such heirs, in a certain planta- 
tion situated in the parish of Tensas, which, they allege, is unlawfully 
held by said defendant under an adjudication made in reality to him, 
while he was administrator of the succession of their deceased mother, 
at a sale provoked by himself, in said succession, of said property be- 
longing to said succession, in contravention of the prohibition contained 
in article 1146 of the Civil Code. The petition contains various other 
charges against the conduct of defendant in his administration of the 
succession, which we do not find it necessary to consider, because we 
think the matters referred to are either closed by the homologation of 
his accounts, or, even if open, are not sustained by sufficient proof. 

The salient question of fact in the case is whether or not the de- 
fendant did purchase the property in contestation, “by himself or by 
means of a third person,” while he was administrator of the succession 
to which it belonged and in which it was sold. 

If he did, such purchase was in direct violation of the prohibition 
contained in article 1146, C. C., and is absolutely null and void. It is not 
denied that he was administrator of the succession, that the property 
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belonged to the succession, and was sold under order of the probate 
court rendered on his own petition as administrator. It was adjudi- 
cated to one Wade Harrison, who subsequently made title to defendant, 
and it is averred that Harrison was a party interposed by defendant, 
and that the latter was the real purchaser. 

It is clearly established that Harrison was the brother-in-law of 
defendant; that he lived in Mississippi; that he came to the parish of 
Tensas about the time of the sale; that he and Nicholls were present 
together at the sale; that, on the day of sale, viz: May 8th, 1869, defend- 
ant gave him a full receipt for the purchase price; that, although the 
title was made to him, he did not pay the price, but that the same was 
assumed and accounted for as cash by defendant; that Harrison left im- 
mediately for home, and the plantation remained in the possession and 
under the control of defendant; that defendant then proceeded to close 
up the succession, file and homologate his accounts, and settle with the 
heirs; and that, some months after the receipts of the heirs had been 
obtained, Harrison, on the 26th of December, 1870, reconveyed the place 
to defendant for the pretended price of three thousand dollars, recited in 
the deed to have been paid and delivered, in cash, in the presence of the 
officer and subscribing witnesses, although it is admitted that no such 
payment was really made. 

The mere recital of these undisputed facts produces a powerful im- 
pression on the mind that defendant was the real actor in the purchase 
and Harrison merely his representative. They evince a studious dis- 
guise and concealment of the real transaction, which suggest an ulterior 
motive for covering up the truth. How did it happen that Harrison, a 
resident of another State, chanced to turn up in Tensas just at the date 
of the sale? Why did he purchase the plantation? Why did he im- 
mediately turn over his bargain to Nicholls without profit? Why the 
fictitious receipt for the price? Why the false title to him? Why did 
he leave without re-transfer to Nicholls? Why thelong delay until some 
months after defendant had wound up the succession and obtained the 
final receipts of the heirs? Why the circumstantial, and yet false, re- 
cital in the reconveyance to the effect that the consideration was the 
price of $3000, presently paid in cash in the presence of the officer and 
of the subscribing witnesses? These queries inevitably suggest them- 
selves and require clear and satisfactory answers. The evidence, far 
from furnishing such answers, adds force to the suspiciousness of the 
proceeding. 

A. Y. Wood testifies that he had a conversation with Harrison dur- 
ing the past year, in which the latter stated that “he had come to pur- 
chase this property at the request of Joseph Nicholls, and for the use of 
Joseph Nicholls.” 
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Neither defendant nor Harrison contradicts the truth of this state- 
ment. 

Harrison, after stating that after the adjudication was made to him 
Nicholls came to him and proposed to take the purchase off of his hands 
and that he consented, is driven to admi: first, that he bid in the prop- 
erty with the intention of selling to Nicholls, and finally, that “he bid 
the value of the property for the use of the defendant, because he thought 
it was for the interest of defendant and the heirs.” It is noteworthy 
that Harrison was made the witness of plaintiffs, and that counsel for 
defendant did not cross-examine him. 


The testimony of defendant himself is vague and inconclusive. He 
does say that “the purchase of the plantation was not made by virtue 
* of any agreement or compact between me and Mr. Harrison;” and he 
says that it was after the sale that he agreed to take the purchase off of 
Harrison’s hands. But he does not negative the idea that there may 
have been an understanding between them before the sale. He does not 
pretend to explain any of the suspicious circumstances. On cross-ex- 
amination, he says: “I don’t know that any one requested Harrison to 
purchase this property. I don’t know that there had been any conver- 
sations between us as to the purchase of the place. There may have 
been.” 


From the whole evidence, we can reach no other conclusion than that 
announced by the judge a quo, that it establishes “ the fact that Harrison 
was a party interposed and purchased for the defendant, then the ad- 
ministrator, and the sale was, therefore, under the law, null and void. 


II. 


It is contended, however, that the nullity here set up, though ab- 
solute, is one established in the interest of individuals, and may be rati- 
fied by the parties in interest. This is no doubt true, subject to certain 
limitations which do not affect the present case. 

C. C. 11; Scott vs. Gorton, 14 La. 122-3; 7 Toullier, Nos. 558, 561. 


It is next said that the receipt by these heirs of their virile shares 
of the proceeds of this sale operates a ratification of the sale and an 
estoppel against their contesting its validity, unless the ratification was 
made in ignorance of the facts from which the nullity results. The 
authorities quoted by defendant’s counsel sustain this proposition. But 

we think the ratification relied on cannot avail defendant here, for two 
: reasons, Viz: 


1st. The estoppel should have been specially pleaded and cannot 
be set up under the general issue. 


It is manifestly a means of defense, analogous tg payment, release, 
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novation, etc., going to show the extinction of an obligation proved _ to 
have once existed, and must, therefore, be pleaded specially. 

6 L. 457; 9 L. 111; 17 L. 82, 259, 371; 19 La. 542; 5 R. 486; 9 R. 256; 6 
An. 778. 

We cannot concede the proposition contended for by defendant’s 
counsel, that the mere allegation in plaintiffs’ petition, that they had 
received the proceeds of sale in ignorance of the fact which created its 
nullity, dispensed the defendant from pleading this special defense. 

This allegation was mere surplusage, not essential to their recovery, 
and not necessary to be proved under the general issue. The general 
denial only puts at issue the facts necessary to plaintiffs’ recovery. 

19 L. 366; 5 R. 117; 10 R. 453; 13 An. 375. 


The allegations of the petition on this point amount merely to a 
denial that they had ratified, and are not different in effect from an alle- 
gation in a petition of debt, that it had never been paid. Would it be 
claimed that such allegation would dispense a defendant from pleading 
payment ? . . 

2d. The foregoing objection is, however, of little consequence in 
this case, because the evidence satisfies us that the plaintiffs were, and 
must have been, ignorant of the fact that defendant was the purchaser. 
How could they have known this fact? Nicholls does not pretend to 
have informed them of it. The bid was made by Harrison. The receipt 
for the price was given to Harrison. The title was made to Harrison. 
The property was kept in Harrison’s name until after the whole trans- 
action was consummated and the receipts of the heirs obtained. Even 
when the reconveyance was made to defendant, care was taken to hide 
all connexion with the original transaction by falsely reciting a different 
price and its actual payment in cash in presence of the officer and wit- 
nesses. In view of these painstaking efforts to conceal the fact of the pur- 
chase having been made by defendant, and in absence of any circum- 
stance even suggesting any knowledge on the part of plaintiffs until the 
statement made to one of them just before this suit, by Harrison, it 
would have been superfluous to administer further proof of ignorance, 
and was no doubt so regarded by plaintiffs’ counsel. 


III. 


The judge a quo gave a judgment of nonsuit against plaintiffs on 
the grounds that, in a legal sense, as heirs of their mother, plaintiffs © 
must be regarded as the vendors of defendant, and that it was a neces- 
sary condition precedent to their right of action to annul the sale that 
they should prove a tender of the sums received by them on account of 
the price. 

The doctrine of antecedent tender is derived from no textual pro- 
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vision of the law, but rests upon equitable principles, and should be con- 
trolled by equitable considerations. 

It has been applied in redhibitory actions, in actions to rescind sales 
for breach of the resolutory condition, in actions of rescission of com- 
mutative contracts, in suits to compel conveyance where the iegal title 
is in defendant and the equitable title in plaintiff; in suits for the enforce- 
ment of relative nullities, and in similar cases. 

After a somewhat exhaustive examination, we find no instance of 
its application in a case like the present, where the nullity of defendant’s 
title is absolute, resulting from the active violation of a prohibitory law 
made to regulate defendant’s conduct in a fiduciary capacity, and where 
such violation was disguised and concealed from plaintiffs, who received 
what was paid to them in ignorance of such violation, and who only dis- 
covered the fact years after the payment. It is manifest there was never 
any contract of sale and defendant never had any title. Defendant’s 
claim is not a claim for restitution of price, for there was no sale, and, 
therefore, no price. The title of plaintiffs has never been divested. 
Their right to recover the property is absolute, and not dependent upon 
any antecedent restitution. Defendant’s right to recover does not spring 
from any contract which is annulled, but isan equitable claim for money 
paid by him for the benefit of plaintiffs. 


We discover no principle of equity requiring plaintiffs to tender this 
money to defendant before asserting their absolute title to property be- 
longing to them and held by defendant as a mere possessor without title. 
All that equity could possibly require would be to permit him to set up 
his claim in reconvention, which would not be denied. 


An additional reason for disregarding the objection of want of tender 
in this case, is that such plea should have been set up in limine or, at 
least, specially pleaded. We cannot recognize the right of defendant to 
take his chance on a trial of the merits, and when defeated, to set up a 
plea in abatement of this kind. 

Finally, it appears from the pleadings and proofs that defendant is, 
in the sense of the law, a possessor in bad faith, responsible for fruits 
and revenues during more than ten years, and worth at least one thou- 
sand dollars a year. In asserting such a claim there was no equity nor 
necessity for plaintiffs to make a tender of the very much smaller 
amount received by them. 

Robert vs. Brown, 14 An. 597. 

Woods vs. Woods, 13 An. 189. 


IV. 


As just stated, defendant is a possessor in bad faith and, as such, 
bound to the restitution of fruits and revenues. These are alleged to 
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have been fully worth one thousand dollars per annum, during the en- 
tire time of defendant’s possession, and this allegation is sustained by 
the direct and positive testimony of two witnesses, who are entirely un- 
contradicted. 

Per contra, defendant is undoubtedly entitled to necessary expenses 
for the preservation of the property, under article 2314 C.C., and to a 
proper adjustment of his claims for constructions and improvements, 
under article 508,C. C. We find not even plausibility in the contention 
of plaintiffs’ counsel that this article does not refer to possessors in bad 
faith. 

We are somewhat embarrassed by the anomalous circumstance that 
defendant has not, in his pleadings, asserted or prayed for judgment on 
such claims. This would undoubtedly be necessary under the general 
rules of pleading; but inasmuch as evidence was received on these points, 
without objection in the court below, and as justice requires an account- 
ing in such cases, we will not debar the defendant from relief. 

The evidence, however, is entirely insufficient to enable us to deter- 
mine his rights under the law. 

As to expenses and repairs, he is only entitled to such as were neces- 
sary for the preservation of the property, under the express terms of ©. 
C. 2314. As to constructions and works made with his own materials, 
the owner would ordinarily have the option of requiring them to be 
demolished and removed, or of keeping them and paying to the posses- 
sor the actual present value of the materials and workmanship. In the 
present case, however, as plaintiffs only recover an undivided interest in 
the land, they are not authorized to require the removal and demolition 
against the will of their co-owners, and must, therefore, be confined to 
the last mentioned alternative. 

As to improvements by their nature inseparable from the soil, such 
as ditching, wells, etc., he is not entitled to compensation. 

See 12 An. 545; 16 An. 243; 24 An. 253; 26 An. 588; 99 U.S. 513. 

In view of the insufficiency of the evidence in the present record to 
enable us to make an intelligent finding on these points, we will shape 
our decree so as to preserve the rights of parties. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be avoided and reversed, and it is now ordered, adjudged 
and decreed that there be judgment in favor of plaintiffs and against the 
defendant, recognizing and declaring the plaintiffs to be the lawful 
owners of four undivided sixths interest in the property described in the 
petition herein, and that plaintiffs have judgment against defendant for 
four-sixths of the rents and revenues_of said property, at the rate of one 
thousand dollars per annum, from May 8th, 1869, subject to a credit of 
seven hundred and fifty-three 56-100 dollars (being the amounts received 











752 SUPREME COURT OF LOUISIANA, 


Heirs of Wood vs. Nicholis. 








by plaintiffs from defendant in settlement of their mother’s succession), 
with legal interest thereon from July 23d, 1869. 

It is further ordered that this cause be remanded to the District 
Court for further proceedings for the purpose of ascertaining the amount, 
if any, which may be due by plaintiffs to defendant for necessary ex- 
penses for the preservation of the property and for constructions and 
works, according to the principles settled in the foregoing opinion, said 
amount when so found to be offset against the foregoing judgment; and 
that execution of the money judgment above rendered in favor of plain- 
tiffs be suspended until the settlement of defendant’s rights and claims, 
as above set forth by final decree, defendant and appellee to pay costs 


of the lower court and of this appeal. 
o 





On APPLICATION FOR REHEARING. 


Topp, J. We have carefully re-examined onr former decree in con- 
nection with the argument of defendant’s counsel in this application for 
a rehearing, and we are unable to change or modify our conclusions as 
expressed therein in regard to the nullity of the sale attacked and the 
right of the plaintiffs to recover their interest in the property; and that 
no ratification of this sale, express or implied, had been made by the 
plaintiffs. 

The sole issues strictly involved in this case, under the pleadings, 
were the validity of the sale and the rent of the property sought to be 
recovered. The petition charged the nullity of the sale and set out the 
grounds thereof. The answer was a general denial, containing no 
demand for the value of improvements of any kind, nor claim for re- 
clamation on account of sums paid out for the benefit of the succession 
or of the plaintiffs as heirs thereto, nor any allegation that the sale in 
question was in any manner approved or ratified by the plaintiffs. The 
reason why, under these pleadings, we allowed the offset of $753 66, 
mentioned in the decree, was that this amount was expressly admitted 
in the petition to have been paid plaintiffs by the defendant. 

We remanded the case with a view to ascertain and fix the amounts 
to which the defendant might be entitled, under article 2314 ©. C., for 
expenses necessarily incurred in the preservation of the property, and 
also to be more exactly informed respecting the value of the works and 
constructions made by the defendant, for which he was entitled to re- 
imbursement under article 508 of the Code; but, by the terms of the 
decree, excluded from such estimation such improvements or works as 
by their nature were inseparable from the soil, such as ditching, wells, 


etc. 
Considering that the accounts of the defendant as administrator 
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were offered and filed in evidence without objection, which it is claimed 
by him show the payment of the debts of the succession of plaintiffs’ 
mother, and payments inuring to the benefit of plaintiffs as heirs thereto, 
and for which he should be reimbursed, and further reflection satisfying 
us that the end of justice and the purposes of a full, fair and equitable 
settlement between the parties require a full inquiry touching these al- 
leged payments, and also in relation to the improvements, including that 
class of improvements excluded by our former decree, we feel constrained 
to modify that decree by enlarging the scope and intendment thereof. 
In doing so, however, we express no opinion whether any additional 
credits should be allowed the defendant on account of tlrese alleged pay- 
ments, nor whether he is or not entitled to reimbursement for improve- 
ments, inseparable from the soil, excluded by our previous decree; these 
matters remain open for future adjudication. 


It is, therefore, ordered that the decree heretofore rendered remain 
undisturbed, except as modified by the views hereinabove expressed, 
and that the case be remanded with authority to the defendant to amend 
his answer by setting forth specifically the amounts claimed by him on 
account of payment of the debts of the succession; and also the amounts 
for which he claims reimbursement for works, constructions, and im- 
provements made by him on the lands in controversy of every kind and 
description, with the right to both parties to offer evidence touching said 
matters of inquiry herein specified, subject to all legal objections to be 
determined by the judge of the first instance; and that in every other 
respect the said previous decree is re-affirmed. 


° No. 7955. 


MicHAEL TROENDLE vs. ONEZIME DEBOoOUCcHEL. 


A mortgage creditor with the pact De non alienando may disregard the seizure of the mort- 
gaged property made by a junior mortgagee, and proceed by seizure and sale in another 
court. 

When the administrator of a Succession applies for an order of sale of property to pay debts, 
and annexes to his Petition a list of the debts to be paid, it is a sufficient acknowledg- 
ment of such debts to interrupt prescription. 

The acknowledgment of a debt by the administrator of a Succession, so as to interrupt pre- 
scription, may be made in other ways than in the sacramental manner prescribed by Art. 
985, C. PF. 

The mortgage creditor with the pact De non alienando may ignore subsequent transfers of the 
property and proceed via executiva against the original mortgagor ; but, if he choose to sue 
such subsequent vendees, instead of the original mortgagor, he must proceed, as against 
third possessors, by the hypothecary action proper, and not via executiva. 


PPEAL from the Sixth District Court for the parish of Orleans. 


Rightor J. 
48 
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B. C. Elliott for Plaintiff and Appellee: 


First—That the holder of a mortgage with the non-alienation clause can proceed directly 
against the property, making the third possessor defendant.} 

Second—That when a succession is insolvent the demand and notice required by Act 69 are 
useless and not necessary, and the holder of mortgage containing the pact can proceed 
against the property in the hands of the actual owner and possessor via executiva. 

Third—That the senior mortgage creditor is not bound or affected by any sale made by writ 
issued at the instance of a second mortgagee. 

Fourth—That it is not necessary or sacramental that an acknowledgment of a debt by an ex- 
ecutor should be made on the back of the note, or on a piece of paper annexed to it. Any 
writing in explicit terms recognizing the existence and validity of the debt, is sufficient. 

Fifth—That,.as between creditors, parol testimony can be received as to payment and renewals 
by the deceased of a note, so as to take it out of prescription. 

Sixth—That after a claim has been acknowledged, prescription is suspended so long as the 
mortgaged property remains in the possession of the executors, and the mortgage claim is 
not ignored. 


J. Ad. Rozier for Defendant and Appellant: 


First—The executory proceedings must be instituted against the mortgagor, and not against 
a third possessor, notwithstanding the latter may be the owner. The pact de non alienando 
does not dispense a party from complying with the above. 

Second—The price of the adjudication is within the control of the court that ordered the sale, 
and the distribution thereof can alone be passed upon by that coart. All rights as to pri- 
ority, privilege or mortgage, must be passed upon alone by that court. 

Third—The purchaser takes the property free from encumbrances, and the creditors of the 
succession of Boutté must enforce their preferences on the proceeds as if the sale had 
taken place in the Probate Coart. 

Fourth—The court rendering the judgment has the execution of it. C. P. 617. 

Fifth—The executory proceedings should have been instituted against the executors of Boutté, 
Francis P. Boutté, deceased, being the maker of the note secured by mortgage, and he 
having executed the mortgage. 

Seventh—The executors never did acknowledge the demand of the plaintiff. The attempt is 
made in the account filed June 4th, 1879, but at that time prescription had taken place. 
One of the accounts never was filed or used—it is of no validity. 

Eighth—The acknowledgments of Troendle, plaintiff, on the back of the note cannot’ inter- 
rupt prescription. No parol testimony could be introduced. C. C. 2278. 





The opinion of the Court was delivered by 

Pocuf, J. On the 27th of August, 1866, F. P. Boutté, who owned one 
undivided third of a piece of property on the corner of Commercial Alley 
and St. Charles street, in this city, mortgaged the same to secure a note 
of $1200, which is now held by plaintiff, and on which he has sued out 
executory process against the mortgaged premises, now in the possession 
of the defendant. 

Subsequently, Boutté acquired another third of the same property, 
and, in August, 1869, he mortgaged his two-thirds of that property in 
favor of C. F. Berens, 

Boutté died in February, 1875, and S. P. DeBlanc and H. Boutté were 
qualified as executors of his estate. 
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In March, 1879, under a foreclosure of the Berens mortgage, the two- 
thirds of the property were adjudicated to defendant, for $10,500 cash. 
In that case executory process had issued from the Fourth District 
Court, parish of Orleans, and, on appeal, the suit was decided in this 
Court, and is reported in 31 An., page 112. 

Now, in March, 1880, the present suit was begun by plaintiff, who is- 
sued executory process on the mortgage of 1866, against the defendant, 
DeBouchel, actual possessor of the property mortgaged to secure the 
note held by plaintiff. 

His proceedings were enjoined by defendant, who relies upon the 
following defense: 

1st. That the Sixth District Court had no jurisdiction in the-prem- 
ises, for the reason that the property having been seized and sold in the 
suit of Berens vs, Executors of Boutté in the Fourth District Court, 
and the proceeds of said sale being under the control of said Fourth 
District Court, plaintiff should have gone into that court and sought | 
therein to reach said funds to which his mortgage, if he had any, had 
been transferred. 

2d. That plaintiff's claim was barred by the prescription of five years. 

3d. That plaintiff could not proceed directly against the third pos- 
sessor by executory process, but should have resorted to the hypothe- 
cary action. 

First—Plaintiff, holding a mortgage, with the clause de non alienan- 
do, superior in rank to the Berens mortgage, under which defendant had 
become the adjudicatee, had the undoubted right, under our jurispru- 
dence, to proceed, in any competent court, to enforce his mortgage rights. 
His mortgagor, Boutté, could perform no act impairing his rights under 
the act of 1866, and the rights acquired by Berens under and by virtue 
of his mortgage of 1869, were secondary to his; plaintiff was not a party 
to the executory process instituted by Berens, and his-rights could not be 
modified, restricted or in any way affected by any act or proceeding per- 
formed or instituted by Berens, and nothiug could compel him to seek 
redress before the forum selected by Berens for the vindication of his 
rights. 

It was, therefore, competent for him to proceed before any court 
vested with jurisdiction over matters similar to his claim, and the Sixth 
District Court having concurrent jurisdiction with the Fourth, was clearly 
vested with jurisdiction over the subject-matter. Defendant urges that 
the executors of the Boutté estate, having taken a rule to transfer to 
the Probate Court the proceeds of the sale realized under Berens’ exe- 
cution, and the Fourth Court having refused the order of transfer, plain- 
tiff is concluded by such ruling, which is res adjudicata as to him. We 
cannot perceive how such a ruling can affect the rights of the holder of 
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the ranking mortgage, and much less how such a creditor can be affected 
by a judgment in a proceeding to which he was no party. He was not 
even compelled to litigate his rights in the Probate Court. 

Second—On the plea of prescription, plaintiff's note is prescribed 
upon its face, but he relies upon several acts interrupting said prescrip- 
tion. 

1st. A renewal in writing endorsed on said note, and signed by 
Boutté, on the 27th of August, 1870, under which the note was renewed 
to the 27th of August, 1871, by virtue of which prescription was inter- 
rupted to the 27th of August, 1876. 

2d. By a petition, filed by the executors on the 27th of March, 1875, 
for the sale of the succession property in order to pay debts, a list of 
which was annexed to said petition, which list contained and recognized 
plaintiff's claim and mortgage. 

Plaintiff also relies upon an account of administration, drawn and 
signed by the executors, under date of 23d of February, 1876, and on a 
similar account, under date of June 4th, 1879, in both of which plaintiff's 
claim and his mortgage were specifically recognized. But, concluding 
that the two first grounds of interruption of prescription urged by him 
are sufficient to sanction his plea, we shall not discuss the two others, 
nor the numerous bills of exception taken to the admission and to the 
rejection of the testimony offered in support thereof. : 

From an inspection of the original note which was sent up with the 
record, by comparing the signature of Boutté on the face of the note, and 
from the original endorsement, and considering the testimony of witnesses 
who were familiar with his signature, we are satisfied, beyond doubt, 
that F. P. Boutté did sign the endorsed renewal of the note dated August 
27th, 1870, by which the maturity of the note was postponed to August 
27th, 1871, and that the note was thereby kept alive until the 27th of 
August, 1876. The record further shows that, on the 27th of March, 1875, 
the executors presented to the Probate Court a petition for an order of 
sale of the succession property for the purpose of paying the debts of 
the succession, which were enumerated and described in a list of debts 
of the succession, annexed to their petition, and that on said list the 
executors described and recognized the debt of plaintiff now sued on. 

It appears that this list has since been mislaid, or lost, and could not 
be produced on the trial of this case. Whereupon plaintiff offered to 
prove the previous existence and the subsequent loss of the same by the 
testimony of a deputy clerk who had seen it in the record and filed with 
the petition; by the testimony of the attorney who had drawn and pre- 
sented it, and by that of the executors who had signed the same. De- 
fendant objected to that testimony, on the ground that no other court 
but the Probate Court, where the list had been presented and filed, could 
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inquire into the loss of the same. The objection is manifestly untenable 
and at variance with the well established rules of evidence, under which 
a party, after properly accounting for the loss of documents or other 
primary evidence, is allowed to introduce secondary evidence. The fact 
that a document is filed in and belongs to a court, cannot deprive another 
court from using the same document or a copy of the same in evidence; 
and it follows that any other court can investigate the loss of such docu- 
ment, as a step towards the introduction of testimony to prove its con- 
tents. Defendant further objected to the introduction of the document 
itself, or of the proof of its contents, because the administrator or execu- 
tor had not recognized plaintiff's debt in accordance with the provisions 
of Article 985 of the Code of Practice, requiring the written declaration 
to be made on the instrument evidencing the claim, and to submit the 
same to the judge. We do not understand these provisions to apply to 
acts of interruption of prescription, which are regulated by the general 
laws of prescription. 

In the case of Berens vs. Executors of Boutté, 31 An. 112, our imme- 
diate predecessors gave effect to this identical list of debts, as an absolute 

‘interruption of prescription. See, also, 29 An. 493. 

Parol testimony was, therefore, properly admitted to show the exist- 
ence and the subsequent loss of the list of debts presented by the execu- 
tors on March 27th, 1875; and parol testimony was also properly admit- 
ted to show the contents of the missing document. And from that evi- 
dence we are fully satisfied that plaintiffs claim with mortgage was 
therein fully set forth, and specifically recognized, thus operating a legal 
interruption of prescription, by virtue of which plaintiff's clain? was kept 
alive until the 27th of March, 1880. 16 An, 261; 23 An. 184, 228; 30 An. 858. 

Now, plaintiff's petition for executory process having been filed on 
the 6th of March, 1880, prescription had not yet acquired, and the plea 
must, therefore, be overruled. 

The record further shows that plaintiffs mortgage was duly inscribed 
in the mortgage office, and reinscribed within two years, on the 24th of 
August, 1876. Defendant onjected to the introduction of the Recorder’s . 
certificate of reinscription on the ground, that the reinscription must be 
proven by a copy of the full entry. The Recorder’s certificate shows 
that the reinscription was made in the same manner as the first inscrip- 
tion. It was properly admitted, and it made full proof of the reinscription. 

If defendant suspected that the certificate was incorrect or untrue, 
it was his right to have introduced evidence in rebuttal, or proven the 
incorrectness or untruth of the certificate. 

Third—The third ground of defendant’s injunction is levelled at the 
right of plaintiff to proceed summarily against him, in ‘thus resorting to 

the hypothecary action. 
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Plaintiff holds a mortgage with the pact de non alienando, and ante- 
cedent in date and, therefore, superior in rank, in so far as the original 
share of Boutté in the property is concerned, to the mortgage granted to 
Berens, in the foreclosure of which defendant became the adjudicatee of 
two-thirds of the property, including the portion which was burdened by 
plaintiffs ranking mortgage. ; 

Under the plain and unambiguous provisions of our Code of Practice, 
Article 683, the purchaser acquired the property cum onere, and was en- 
titled to retain in his hands the amount of the pre-existing and ranking 
mortgage. 

The rights of plaintiff to claim his security on the property specially 
mortgaged in his favor cannot be jeopardized or affected by a sale under 
a mortgage or judgment of inferior rank. The defendant urges that he 
has paid, or at least secured, the full price of his adjudication, the pro- 
ceeds of which are under the control of, and under discussion in, the 
Fourth District Court. ; 

But, under the law, plaintiff, as ranking mortgagee, can ignore such 
adjudication and treat it as a nullity, for, under the Code of Practice, the 
purchaser was to have been informed of the pre-existing mortgage, and 
required to have provided for it, in default of which the sale was null 


- and void, as being made in violation of a positive prohibitory law. In 


that case he could have proceeded directly against his mortgagor or his 
legal representatives, without warning or notice to the adjudicatee; or, 
he may elect, as he seems to have done in this case, to treat the adjudi- 
catee as a third possessor who has assumed his mortgage, and quoad 
his claing, has assumed all the obligations, and taken the place of his 
original mortgagor, and to proceed against him via executiva. 

This rule of law has been expounded and consecrated in an unbroken 
line of decisions of this Court, and at this stage of our jurisprudence can 
no longer be considered as a subject of discussion. 8 An. 543; 12 An. 
148; 14 An. 149; 19 An. 125; 27 An. 60. . 

The views which we have herein expressed, virtually dispose of the 
numerous bills of exception taken by both parties during the progress 
of the trial in the District Court, and, for the reasons which we have con- 
sidered, we conclude that the judge a quo was correct in dissolving de- 
fendant’s injunction. But we notice that he condemns the principal 
and his surety on the injunction bond to pay damages in the sum of one 
hundred and fifty dollars; and we shall amend his judgment in that par- 
ticular, reserving the right of plaintiff to sue for damages in a separate 
action on the bond. . 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be amended in so far as it allows damages on the injunction 
bond; and that the rights of plaintiff to sue for damages on said bond in 
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a separate action be reserved; and that said judgment be affirmed in all 
other respects, defendant to pay costs of the lower court, and plaintiff to 
pay the costs of appeal. 

Chief Justice BerMupEz, having been of counsel in this case, recuses 
himself. 








On REHEARING. 






The opinion of the Court was delivered by 

Fenner, J. After a thorough re-examination of this case, we find 
ourselves compelled to reverse our former conclusions, as to the right of 
plaintiff to proceed via executiva against the defendant directly, the latter 
not being the original mortgagor of plaintiff, and having never con.ven- 
tionally assumed the mortgage, but being only a purchaser of the prop- 
erty mortgaged at judicial sale. 

This point did not command as careful consideration in our original 
opinion, as it would have done, had it not been treated by counsel on 
both sides, in their first argument, as one of minor importance. 

Although, under Articles 679 and 706 of the Code of Practice, the 
sale to the defendant transferred the property to him, subject to plain- 
tiff’s mortgage, which primed that of the seizing creditor, and, although 
the mortgage of plaintiff contains the pact de non alienando, we can find 
no warrant for allowing any other hypothecary action against the de- 
fendant, than the hypothecary action proper. Such is the undoubted 
import of Article 709 C. P., which declares that “the hypothecary action 
lies against the purchaser of a property seized, which is subject to privi- 
leges and mortgages, in favor of such creditors as have said privileges and 
mortgages, in the same manner and under the same rules and restrictions 
as are applicable to a third possessor of mortgaged property.” 

Plaintiff’s counsel has urged with great earnestness, and we concede, 
that the term “ hypothecary action” is generic and embraces as well ex- 
ecutory proceedings as the hypothecary action proper. But the last 
phrase of the Article 769, taken in connection with Articles 68 et seq., 
conclusively shows that the hypothecary action proper is alone 
referred to. No decision of this Court has ever, to our knowledge, held 
otherwise. 

It is undoubtedly true that plaintiff holding a mortgage importing 
confession of judgment and containing the non-alienation pact, cannot, 
by any sale, conventional or judicial, to which he was not a party, be 
deprived of his right to executory process; but he must exercise that 
right contradictorily with his original mortgagor in the mode prescribed 
by law, and not directly against the defendant purchaser, who, by the 
very terms of the law, can only be pursued “in the same manner and 
under the same rules and restrictions as are applicable to a third pos- 
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sessor of a mortgaged property.” What this “ manner ” and these “ rules 
and restrictions” are, had been expressly defined by the previous Article 
68 and following. 

Our conclusions on this question necessitate an entire change of our 
decree. 

It is, therefore, ordered that our former decree herein be annulled 
and set aside; and it is now ordered, adjudged and decreed that the 
judgment appealed from be annulled, avoided and reversed; and that 
there be judgment in favor of defendant and against the plaintiff herein, 
maintaining the exception to the mode of proceeding, and, on that 
ground, perpetuating the injunction issued herein, plaintiff to pay the 
costs of the lower court and of this appeal. 

The Chief Justice recuses himself, having been of counsel. 
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Pending a suspensive appeal from an order dissolving an injunction on bond, the injunction 
itself remains in full force and its restraining effect should not be, in any manner, im- 
paired by any subsequent action of the lower Court. 

A counter-injunction in the meantime should, therefore, not be granted and is an invasion of 
the appellate jurisdiction of this Court, and, in the premises, an indirect disobedience of 
its mandate ordering the original injunction to be re-instated. 

A Mandamus lies to compel the lower Court to grant a suspensive appeal from its order dis- 
solving on bond another injunction taken by the original plaintiffs in injunction and other 
parties, for the same restraining purposes. 

And a Prohibition lies to prevent said lower Court from permitting the execution of the order 
to bond and from violating in other manners the original injunction, during the suspensive 
appeal from the order dissolving the same on bond. 















| for Mandamus and Prohibition. 


Rob’t G. Dugué for the Relators: 


An appeal lies from an order dissolving an injunction on bond, whenever it may cause irrep- 
arable injury—The injury is irreparable when the act complained of amounts to a change 
of possession of immovable property. . 

A mandamus lies to compel a district judge to grant an appeal from such an order, and he 
will be prohibited from enforcing it until the appeal is determined. 14 An. 57; 11 An. 39; 
22 An. 512; 24 An, 154; 26 An. 603 ; 23 An. 51. 

A fortiori, he cannot enforce it, when it has been set aside on appeal. 

Pending an appeal from an order dissolving an injunction on bond, a counter-injunction can- 

not be allowed. 28 An. 143; 210; Opin. Bk. 45, p. 507. 
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Where an appeal is granted and the appeal bond filed within ten days from the date of the 
judgment appealed from, any attempt to execute it before the expiration of the ten days, 
is unauthorized, and has no effect. 27 An. 431; C. P. 575. 

A judge has no authority to rescind an injunction at chambers and without bond, on the ex 
parte application of one of fifty defendants, and without notice to the plaintiffs. 31 An. 
171; 29 An. 362. 

Where two injunctions are conflicting and are so irreconcilable that both cannot subsist to- 
gether, the last injunction cannot be enforced pending the existence of the first. 

A mandamus may be issued, even when a party has other means of relief, if the slowness of 

ordinary legal forms is likely to produce too much delay. It should be issued in all cases 

where justice and reason require that some mode should exist of redressing a wrong or 

abuse. C. P. 830; Const. 1879, Art. 90. 














Sims & Puché for the Respondents : 


The facts are succinctly stated in the answers filed by the District Judge and the defendant, 
Falgoust. : 

The order granted by the judge on the 30th of March, 1881, annulling the order of injunction 
signed on the same day, in the matter of Ernest Gravois et al. vs. Felix Falgoust et al,, 
was the exercise of a power inherent in all countries to set aside ex parte orders when in 
their judgment necessary to promote the ends of justice. 

If the inferior court discovers that an order given by it is erroneous, it may itself set it aside, 
and the same power may be exercised by the Supreme Court. 3 N.S. 392; 6 An. 548; 9 
An. 336; 11 An. 728; 12 An. 345; 33 An. 30; Hennen, p. 330, No. 3, and authorities cited. 

The rescinding order was filed on the 30th of March. It was granted and filed while the or- 
der of injunction endorsed on the petition of Gravois et al. vs. Falgoust was still under 
the control of the judge. At that time the plaintiffs (relators herein) had not filed any 
petition, bond or other paper in that suit, nor had they made any attempt to do so. 

The writs of injunction, erroneously issued by the clerk after the order of injunction had 
been rescinded by the judge, were mere nullities, and were set aside at the instance of 
Falgoust to prevent irreparable injury, 

The appeal granted by the judge from the order annulling the order of injunction did not 
reinstate the rescinded order. The only effect of that appeal was to enable the relators 
to have the authority or power of the judge, under the circumstances of the case as it 
then stood, to rescind the order of injunction, reviewed and passed upon by this Court on 
the trial of the appeal. 

We cite by analogy Art. 23 of the Civil Code: ‘“‘ The repeal of a repealing law does not re- 
vive the first law.” So, an appeal from an annulling order does not revive the annulled 





























order. 

If this Court sbould, on appeal, affirm the rescinding order or dismiss the appeal, the unau- 
thorized action of the clerk and the parties in the meantime would have caused confusion 
in the administration of justice, and would have worked irreparable injury to the defend- 
ant, Falgoust. 

The order of appeal prayed for, from the order setting aside the unauthorized writ issued by 
the clerk, was properly refused. This last order was obtained by Falgoust under reser- 
vation of his right to treat the acts of the clerk as absolute nullities, and was resorted to 
to protect his property against wrongtul and irreparable injury. It was in the nature of 
a declaration of the nullity of the clerk’s action in the face of a positive prohibition by 
the judge. 

In appealing from the rescinding order, relators exhausted their remedy. 

Since that appeal was taken, neither the defendant. Falgoust, nor the judge has done any act 
which constitutes an invasion of the rights of the relators under that appeal or the appel- 
late jurisdiction of this Court. Falgoust is simply trying to vindicate his rights before 
the Court. 

The injunction suit of Jones et al. vs. Falgoust, No. 770, is not before this Court now. It was 
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brought up on an incidental or preliminary question as to the right of the defendant to 
have the injunction dissolved on bond. which your Honors have disposed of and the cause 
is pending before the District Court. The appellate jurisdiction of this Courtis in no man- 
ner, shape or form involved in that case at this time. Only one of the relators here is a 
party to that suit, which is awaiting trial before the District Court. 

The injunction in the suit of Felix Falgoust vs. Jean Jones et al., No. 773, was rightfully 
granted by the judge. The allegations of that petition fully set forth the grounds of 
plaintiff's complaint and distinctly charged the wrongful acts of the defendants, with 
consequent irreparable damage and injury to him and his property. 29 An. 

That suit is pending before the Distiict Court, and this Court has acquired no jurisdiction 
over it. 

The position taken by the relators in their petition to this Court, that because one of them 
obtained an injunction against the defendant, Falgoust, in suit No. 770, which has never 
been tried, he was thereby precluded and estopped from invoking the process of the 
courts for the purpose of protecting his property against spoliation and destruction and 
wrongful appropriation by the plaintiffs in that suit, is the boldest and baldest of 
assumptions. 

In Wells vs. City of New Orleans, 32 An. 676, this Court said: ‘The city of New Orleans 
has the right to avail itself of the remedy which the law gives. * * * * It 
can hardly be contended, and we surely will not recognize the proposition, that the judge 
of the Sixth District Court, by granting to Wells the preliminary injunction, intended 
or tontemplated to forbid the city a resort to legal proceedings and auxiliary legal reme- 
dies, or, in other words, virtually enjoined itself from the exercise of judicial powers. It 
would be an unmeasurable construction to place upon the wording of the writ of injunc- 
tion ‘restraining from closing up or interfering with the business of petitioner’ to stretch 
its meaning to include an inhibition on the city to bring suit and seek by legal means to 
enfurce in the courts the collection of its claim. If such bad been the avowed object of 
the plaintiff, we do not think his prayer for an injunction should have been entertained. 
We construe the injunction issued against the city as being confined in its restraining 
character to interference by extrajudicial means for non-payment of license.” 

In the same case your Honors held that the matter at issue between Wells and the city in 
that litigation, was ‘‘a question involved in the suit now pending and to be decided by 
the Sixth District Court.” 

The suit ot Felix Falgoust vs. Pierre Portal et als., referred to in the petition of relators, em- 
braces all of the relators who were not enjoined in the suit No. 773. An injunction was 
sought and obtained to arrest the relators in their acts of high-handed and outrageous 
lawlessness, and that they were thereby prohibited from destroying Falgoust’s property 
or going on his plantation at any point or upon any pretext, except by way of the public 
Vacherie cross-road which traverses it. 

The relators sought under cover of an injunction to continue and perpetuate their 
wrongful and criminal acts. When their identity and purpose was exposed, the judge 
perfurmed a simple duty in promptly rescinding the order which, under the circumstances, 
he had unadvisedly and improvidently signed, and his signature to which the relators had 
wrongfully procured. 

The suit of Falgoust vs. Portal et als. is pending before the the District Court. It was not, 
prior to the application of the relators, before this Court on any question, incidental or 
otherwise. The appellate jurisdiction of your Honors is in no manner involved therein. 

These three injunction suits, therefore, Jones et al. vs. Falgoust, Falgoust vs. Jones et al., 
and Falgoust vs. Portal et al-, are all now pending before the District Court of St. James 
where they are to be tried and determined on the issues raised in each respectively by the 
pleadings. 

The object of the relators in this proceeding is obvious. They would have your Honors take 
original jurisdiction of and try on the merits, those three pending injunction suits upon 

a state of facts made up by them. This they expect to accomplish by creating confusion 
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in the mind of the Court as to the existing state of facts and the actual status of those 
suits and by lugging the latter into a totally irrelevant side issue before this Court. 
To state the facts as they do exist is to expose this sinister desigu on the part of the relators. 


The opinion of the Court was delivered by 
Fenner, J. On October 25th, 1880, Jean Torres and Désiré DeBlane 
(two of the present relators), obtained, in the District Court for the par- 
ish of St. James, an injunction restraining Felix Falgoust, his friends, 
agents and servants, from closing, changing, or in any way obstructing 
a certain alleged public road running through the lands of said Falgoust, 
and also from undoing, destroying or otherwise interfering with any re- 
pairs which the said piaintiffs may make or cause to be made on the said 
road. 

On the 3d of November, Falgoust applied for, and obtained, an order 
dissolving the injunction on bond, and made and filed his bond on the 
same day. r 

On the 6th of November, the plaintiffs applied for and obtained a 
suspensive appeal from the dissolving order, which was brought to this 
court, and, after hearing, we rendered our decree reversing the dissolv- 
ing order and ordering the injunction to be reinstated and the case re- 
manded to be proceeded with according to law. 

The effect of the suspensive appeal and of our decreetherein was, in 
contemplation of law, to continue the injunction in uninterrupted force 
from the date of its issuance until it shall be finally dissolved in accord- 
ance with law. 

The scope and effect of the injunction, as apparent from its terms, 
were, unquestionably, to maintain, during its pendency, the status of the 
road as a public road, and to prevent Falgoust from obstructing and in- 
terfering with its use as such. 

In the ordinary course of judicial proceedings, the parties and all 
persons, as good citizens, would have patiently abided the final deter- 
mination of that cause for a solution of their respective rights. 

But, on the 3d of November, before the suspensive appeal was ap- 
plied for, but during the delay allowed therefor, Falgoust applied for 
and obtained an injunction against Torres and DeBlanc, restraining the 
latter, in effect, from entering or crossing his place, through the same 
road, which he had been enjoined from obstructing, or preventing them 
from passing over, or from in any manner interfering with him in the use 
and enjoyment of his said property. 

It is plain that this injunction is counter to, and destructive of, the 
prior injunction, and should not have been granted until after the delay 
for suspensive appeal from the dissolving order had expired. When the 
suspensive appeal was taken, the last injunction became inoperative and 
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void, as, substantially, an invasion of the appellate jurisdiction of this 
Court, under the principles decided in State ex rel. Larrieux vs. Judge, 
28 An. 143; State ex rel. Frelot vs. Judge, 28 An. N. R. 

It could furnish no shelter or excuse whatever to Falgoust for violat- 
ing the injunction against him. 

Torres and DeBlanc took a rule to dissolve the last, as being incon- 
sistent with the first, injunction, and to punish Falgoust for contempt in 
violating the latter. Although it was admitted on the trial of the rule, 
that Falgoust had built fences across the road and prevented any one 
from passing, the rule was discharged, virtually sanctioning his violation 
of the original injunction. 

It is alleged and admitted, though the record is not before us, that 
subsequently Falgoust sued out an injunction, to the same effect as the 
one against Torres and DeBlanc, against thirty-one other persons in- 
cluding four of the present relators, preventing them from using the road. 

Thereafter, the present relators, viz: Gravois, Steil, Webre, DeBlanc, 
Torres, and Sévin, brought an injunction suit, containing substantially 
the same allegations as those presented in the original suit of Torres et 
al. vs. Falgoust, joining as defendants, not only Falgoust, but his brother 
and numerous other persons charged to be his relatives, servants and 
friends, and praying for an injunction restraining all of them from ob- 
structing the road, or interfering with the petitioners in the use of it. 
The petition was presented to the judge at chambers in a different par- 
ish, who granted and endorsed on the petition his order for the injunc- 
tion. After the counsel who presented the petition had left, with the 
order, on his return to the parish of St. James, Falgoust, through his 
attorney, presented to the judge a petition praying for the rescinding of 
the order just granted, and the judge immediately gave his order re- 
scinding it and prohibiting the clerk and sheriff from issuing or serving 
any process thereunder. 

It seems that, by superior speed, the rescinding order reached the 
clerk’s office in St. James before the order for the injunction, and the 
clerk refused to issue the latter. Thereupon, the plaintiffs in injunction 
applied to the judge for a suspensive appeal from his rescinding order, 
which was granted, and the injunction was then issued. Falgoust then 
applied for an order allowing him to dissolve the injunction on bond, 
and, although the case was precisely similar to that of Torres et al. vs. 
Falgoust, in which we held that such an — could not be bonded, 
the judge granted the order. 

From this order, the plaintiffs applied for a suspensive appeal, which 
the judge refused, assigning the following written reasons: “I have re- 
fused the appeal prayed for in the within petition on the grounds that 
there are four injunctions pending in the same cause of action.” 
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Relators, in the present proceeding, apply (1st) for a mandamus to 
compel the judge to grant the suspensive appeal; (2d) for a writ of pro- 
hibition, restraining the judge and also Falgoust from executing the 
order to bond and from violating or permitting others to violate the orders 
of injunction in the suit just referred to, and also in the former suit of 
Torres et al. vs. Falgoust, and from enforcing the orders of injunction in 
the suits of Falgoust vs. Torres et al., and Falgoust vs. Portal et al., 
until the orders of injunction in the two first mentioned cases shall have 
been finally and legally set aside by proper proceedings. 

ist. As to the mandamus prayed for, the judge, in his answer, 
justifies his refusal of the appeal, on the ground that the order for in- 
junction having been reecinded before action thereon by relators or the 
court, there was nothing on which the jurisdiction of the court could 
operate. The pendency of the injunction proceeding has been recog- 
nized by both the judge and Falgoust too clearly to permit the present 
defense to be entertained. The granting of the suspensive appeal from 
the dissolving order; the application of Falgoust to bond the injunction; 
the granting of the order to bond; the reasons assigned by the judge for 
refusing the appeal from the latter order—all establish and concede the 
existence and operation of the injunction, which, under the suspensive 
appeal from the rescinding order, stands as if it had never been re- 
scinded, and the position now taken by the judge appears to be an after- 
thought and cannot be sustained. It was clearly his duty to grant the 
appeal. 

2d. As to the Prohibition. 

The state into which this litigation has been permitted to drift, by 
the contradictory orders and injunctions granted by the inferior court, is 
a reproach to the administration of justice. 

It is perfectly patent that the entire subject-matter of controversy 
in ali the suits referred to herein, was fully and completely embraced in 
the original suit of Torres et al. vs. Falgoust (as is apparent from the 
judge’s own statement, that the four injunctions are in the same cause of 
action), and until the final disposition of the injunction granted therein, 
there was no possible excuse for granting any contradictory injunctions 
or orders in favor of defendant or any body else, touching the use of the 
same alleged public road; and none for declining to enforce, in its letter 
and spirit, the said injunction. 

The first counter-injunction of Falgoust, if it had been issued after 
the suspensive appeal was taken by Torres and DeBlanc from the order 
dissolving their injunction, would have been undeniably an invasion of 
our appellate jurisdiction, as decided in the two cases already quoted. 
The same result attached the moment the suspensive appeal was taken. 

Nor did the injunction take new life, when, by our decree in that 
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case, we reinstated the injunction. It was, therefore, inoperative, and 
the court had no jurisdiction to enforceit. It should have been dissolved, 
on the motion of the counsel for Torres and DeBlanc, and Falgoust would 
have been punishable for contempt but for the apparent excuse of this 
eounter-injunction, and should, at least, have been warned that his vio- 
lation of the original injunction would not be tolerated. 

His subsequent injunction proceeding against Portal and others, 
including some of relators, was equally improper and inconsistent with 
the injunction against him, so far as it interfered with the use of the 
“Manche” road, and his injunction should have been denied. The in- 
junction against him was based on the charge that the road was public, 
and in actual possession and use by the public, and the injunction against 
its obstruction, though invoked by Torres and DeBlanc alone, neces- 
sarily enured to the benefit of the whole public. 

We regard the acts of Falgoust and of the judge in maintaining and. 
enforcing the first injunction granted to him and invoking and granting 
the second injunction prayed for by him, as an indirect mode of disobey- 
ing our mandate rescinding the dissolution on bond of the original injunc- 
_ tion against Falgoust and reinstating the same. That they are so re- 
garded by both Falgoust and the judge, is apparent from the fact that the 
former holds them up as authority for building fences across the road, in 
direct violation of the original injunction, and the judge sustains his pre- 
tension by maintaining his counter-injunctions and refusing to regard 
such action as a contempt. The judge, in thus practically nullifying and 
defeating the execution of our mandate, exceeds the bounds of bis juris- 
diction, and both he and the party subject themselves to the remedy of 
prohibition. It is manifest that the relators have no other adequate 
relief. , ; 

The record establishes that these contradictory. and inconsistent 
judicial proceedings have produced the consequences which might natu- 
rally be expected to flow from them. Each party has felt that his own 
injunction authorized him to violate that obtained by the other, and the 
result has been that one party obstructs the road, and the other forcibly 
removes the obstructions, in turn, bringing the law into contempt and 
threatening the peace of the community. 

Such a state of affairs cannot be tolerated and must be summarily 
suppressed. 

If we had doubt as to our jurisdiction under the rules ordinarily 
governing the administration of the writ of prohibition, we should feel 
justified, in such a case, in invoking the general supervisory power con- 
ferred by Article 90 of the Constitution. 

We think relators are entitled to the entire relief asked by them, 
with the modification that so far as the prohibition restrains the enforce- 
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ment of the injunctions in the suits of Falgoust vs. Torres et al. and of 
Falgoust vs. Portal et al.,it applies only to their enforcement so far as 
they conflict with the opposing injunctions, and so far as they authorize 
interference with the free use of the “ Manche” road by relators, during 
the pendency of their injunctions. As far as they may operate to pre- 
vent other unlawful trespasses on Falgoust’s property, they are not in- 
terfered with. 

We wish it distinctly understood, that we intimate no opinion on the 
merits of this acrimonious controversy. It may be that the relators 
have, as charged by Falgoust, abused the equitabie remedy of injunction, 
but that question can only be determined when the merits shall come 
before us. Had Falgoust been the first to invoke the restraining action 
of the court, under the proper allegations of possession of the immov- 
able in controversy, he would have received, at our hands, the same pro- 
tection which we now exterd to his adversaries. 

The matter once put at proper issue, must abide the orderly course 
of judicial proceedings. 

It is, therefore, ordered that the provisional writs of mandamus and 
prohibition herein issued be now made peremptory, at defendants’ costs. 

Justice PocHé recuses himself, having been consulted as counsel. 


On APPLICATION FOR REHEARING. 


The opinion of the Court was delivered by 

Levy, J. Under the light of the able briefs of counsel for respon- 
dent, Falgoust, of which, by accident, we had not the advantage before 
rendering our original opinion, we have carefully re-examined all the 
questions involved, without finding any reason for changing our decree. 

We fail to perceive the hardships, which it is urged, our decree in- ~ 
flicts upon Falgoust. 

The error under which his counsel rests, as it seems to us, is in 
treating the original suit and injunction of Torres and DeBlanc vs. Fal- 
goust, as if it were an action to enforce in plaintiffs’ favor a mere private 
and personal servitude or right of way over the land of Falgoust. Such 
is by no means the case. Torres and DeBlanc appeared simply as 
members of the public, asserting rights common to the whole public, 
and which could not exist in their favor without existing, at the same 
time, in favor of every other member of the public. The question in- 
volved was the status of the road; the decree prayed for was that it be 
judicially declared to be a public road; the relief sought by injunction 
was to maintain its status, as a public road, during the pendency of the 
litigation and to prevent its obstruction or interference with its use, as 
such, by Falgoust. 
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Without finally committing ourselves on so delicate a question, we 
incline strongly to the opinion that a final decree in this case, in the ab- 
sence at least of suggestions of fraud or collusion, would have been res 
judicata against all the world, under thesame principles which give that 
effect to judgments settling the status of persons. Caballero vs. Maduel, 
26 An. 113. 

We do not see how, after a final judgment had been rendered de- 
claring a road to be public, and forbidding defendant, perpetually, from 
obstructing it, another final judgment could be afterwards rendered 
declaring the same road to be private property and authorizing the 
same defendant to control it as owner. ‘The same considerations apply 
to the injunctions pendente lite. 

The suggestion that the effect of our decree is to violate Falgoust’s 
constitutional rights by refusing him access to the courts, is without 
foundation. Far from denying his right to enter the courts, we hold 
that, he is actually in the courts, and being there, must abide the orderly 
determination of his rights, without provoking conflicting remedies 
under the same issues. 

The complaint that our decree leaves relators free to commit all 
kinds of outrages and trespasses on defendant’s property and deprives 
him of legal redress, is equally unfounded. We were careful to confine 
the effect of our decree within proper limits, by interfering with defend- 
ant’s injunctions only so far as they authorized obstruction of the 
* Manche” road, during the pendency of the litigation, and leaving their 
operation untrammeled so far as they restrained unlawful trespasses on 
his property. 

It is needless to recapitulate the principles on which we granted the 
relief sought, because they are fully set forth in the original opinion. 

“Nor do we find it necessary to consider nicely the technical objections 

urged to the mode of relief under our ordinary methods of procedure. 
If article 90 of the Constitution, conferring upon us a general supervi- 
sory jurisdiction, is ever to receive application, outside of general rules, 
the present is emphatically an occasion for its employment and exer- 
cise, in the interest of orderly judicial proceedings, of public convenience, 
and even of the public peace. 

At the time when this litigation began, the road in controversy, 
whether actually public or private, was an open road. We cannot con- 
ceive how the terrible consequences intimated can flow from simply 
maintaining that existing status until the right of the defendant to 
close it, distinctly at issue in this litigation, shall be therein determined. 

Our former decree must remain undisturbed. 

The rehearing is refused. 

Justice PocHé recuses himself. 
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Minors, whose property was sold without legal authority, can recover it without tendering the 
price of sale to the purchaser. 7 

They are not estopped from revendicating the property because, in the partition of their 
father's succession, at their majority, they received the proceeds of such sale, when they 
were not informed of the fact connecte! therewith. Their action, under such circum- 
stances, cannot be considered as a ratification of the sale. 

They have ten years after their majority, during which they are in time to revendicate the 
property. 

The purchaser of the property sold in such case is not entitled to an offer of restitution of 
the price, as a condition precedent of the revendication, but he may claim the amount in 
reconvention. 

The law does not consider the fact that a purchaser did not examine into the titles by which 
tis vendor acquired the property as an evidence of bad faith. 

The purchaser may be one in good faith, though his vendor acquired the property in bad 
faith. 


PPEAL from the Eighteenth Judicial District Court, parish of Tangi- 
pahoa. Thompson, J. 


Jas. H. Muse, E. F. Russell and J. M. Wright for Plaintiffs and Ap- 


pellees : 


Where A intermarries with C, surviving spouse of a father of a family of children, who are 
minors, and by private act of sale disposes of a portion of the landed estate belonging to 
the succession as his individual property, in which his wife intervenes, relinquishing her 
liens and privileges upon the property, as the property of the husband, in favor of his 
vendee, the act of sale is not an administrative act ; and so far as the succession is con- 
cerned cannot be regarded as any saleatall. It cannot be regarded by the law and 
public justice in any other light than as an act of spoliation. C. C. 2452. 


Such an act is absolutely null and void, and not susceptible of ratification. 4 L. 269; 15 An. 
569; Carmena vs. Blanes, 16 An. 245; Rev. U. C. 2272; 6 M. 412; 4 An, 229; 5 N. S. 655° 


A vast difference exists in our jurisprudence between the sales of succession property in 
which minors are interested, where they are made of necessity to pay the debts of the 
deceased, and those cases in which no such necessity exists. In the former case, the 
debts of the ancestor must be paid, and the minor must submit, of necessity, to the reduc- 
tion of his inheritance pro tanto. In the latter case, it can only be sold in pursuance to 
the forms of law. Rev. C. C. 341 et seq. 1044. 


Those only who have purchased at a sale to discharge the ancestor’s debts, can demand re- 
paymentof the price from the minors. Daquin vs. Coiron, 8 N. 8. 625. 


Where there are several warrantors, who, together with the defendant, have stated their sev- 
eral grounds of defense in their answers, they will not be permitted to shift their grounds 
of defense to a contradictory one, in order to frustrate the action of the law upon the is- 
sues thus made, nor a portion of them adopt the answer of the last warrantor, which is 
in direct conflict with their own grounds of defense as pleaded and contended for on the 
trial. The doctrine that “the last warrantor is the real defendant’ cannot be enforced 
against the settled rules of practice and of pleading, and in disregard of the lawof estop- 
pels. Greenleaf, vol. 1, p. 28, sec, 22; 18 An. 136; 6 M, 549. 
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Ellis & Ellis for Defendant and Appellant: 


Where property claimed by the heirs of a deceased person was sold by their co-tutor and tu- 
trix, and the price paid was the full value of the iand, and was carried into the partition 
of the succession of the deceased, and distributed among his heirs, they cannot recover 
the property without alleging and proving a previous tender or offer of restitution, even 
if deceased was the real owner, and the property sold at private sale, and without the 
probate order. 24 An. 603; 30 An. 174, 891, 1233. 

Where the price of property, claimed by the heirs as belonging to their deceased father, was 
regularly partitioned among them, and was received by them after becoming of age, such 
receipt of the price is a ratification of such sale, whether regularly or irregularly sold, and 
estops them from ever attacking the same. R. C. C, 1811, 1816, 1875, 2228. Williams vs. 
Springfield, 15 An. 535. 

In such case the heirs cannot recover without allegation and proof of a formal teader ante 
litem. motam, whether the suit attacking such sale be a direct attack, or an indirect one, 
in the form of a petitory action. 30 An. 174, 891; 24 An, 603; Hen. Dig. p. 1020, No. 19. 

The last warrantur is the real defendant, and after his answer has been filed, the defendant 
and other warrantors may avail themselves of any special defense or estoppel which he 
may urge against the plaintiffs. Millaudon vs. McDonough, 18 La. 103-108; Vascou vs. 
Smith, 2 An. 828, 829. 

A ceitificate of a certificate of entry is not the best evidence, the original not being ac- 
counted for, and such a document will not support a petitory action. 9 An. 289, Basseron 
vs. McRae. 

Where, by plaintiffs’ own showing, a joint entry of land was made by A and B, with nothing 
to show the respective interests, and plaintiffs claim title by couveyance to their ances- 
tor from A, with nothing to show that B ever parted with his interest in the land, it will 
be held that there is an outstanding title in B of equal character with thatof A, and as the 
onus 18 on the plaintiffs, they will be defeated in their petitory action for the land. See 
Williams vs. Springfield, 15 An. 535. They must fix, by proof, the exact amount of their 
interest; failing in which, they will be dismissed. 

In the petitory action, the defendant, on the general issue, can compel plaintiff to make out 
a perfect title, and the plea will not prevent defendant from availing himself of any de- 
fense, which his warrantor may afterwards plead as a special def or estoppel against 
the plaintiff. Chewning vs. Johnson, 5 An. 673; Sassman vs. Aime, 9 M. 267. 

Proof of their ratification of the sale, which plaintiffs attack indirectly by a petitory action, 
will be admitted in favor of defendant and warrantors, where the last warrantor alleges 
an act of partition, which shows plaintiffs’ receipt of the price, by its date and particulars. 
Such ratification defendant can also offer in rebittal of plaintiffs’ claim of title, and in 
support of his own allegation of a just title, and to support the plea of prescription, the 
latter pleas following the general issue. 





The opinion of the Court was delivered by 

Levy, J. The heirs of Self brought this petitory action to recover 
from B. F. Taylor a certain tract of land, situated in the parish of Tan- 
gipahoa. They allege that they acquired the land by inheritance from 
their deceased father, who acquired it from David D. Hunter by authen- 
tic act of 3lst January, 1837. They allege that the said Taylor is in the 
unlawful possession of a part of said tract of land and, being in unlaw- 
ful pcssession thereof, “ without right or title thereto, and in bad faith 
and in fraud, knowing that the same was the property of petitioner, 
whose title was extant and of record as required by law, he is indebted 
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unto them in the full sum of five hundred dollars per annum, from the 
date of his said unlawful possession of said property, that being the value 
of the rents and revenues arising therefrom.” They pray that they be 
adjudged to be the lawful owners of the property described, and placed 
in f ll and quiet possession thereof, and for judgment against said Tay- 
lor for the sum of $500 per annum for the rents and revenues arising 
therefrom. The petition was filed June 6th 1871. 

The defendant, B. F. Taylor, for answer, alleges that he acquired the 
property mentioned in the petition by inheritance from his deceased 
sister, Miss L. E. Taylor, who acquired the same by purchase from John 
Coleman by authentic act, dated February 24th, 1859; that said property 
contains twenty-nine acres instead of thirty-nine acres, as is erroneously 
stated in the petition; that his said sister purchased the same for a valid 
consideration and in good faith from said Coleman, and in like good faith 
transmitted the same to respondent as her heir; that since the death of 
said sister, respondent has sold various portions of said property to 
divers persons, who are now in the possession and enjoyment of the 
same as owners, and were so from and at the time of the institution of 
this suit; that a portion of said property has been dedicated by respon- 
dent for public uses, as a street, to the corporation of Amite City, which 
dedication has been accepted by said corporation and is now, and has 
been long prior to the institution of this suit, in the enjoyment by said 
corporation and the general public as a highway; that, after deducting 
the said several parts and portions so sold and dedicated to public use 
as aforesaid, there remains about fifteen acres of which respondent is the 
owner and possessor; that of the portions so sold and dedicated and dis- 
posed of by him, he is not in possession and disclaims all ownership or 
interest therein; that, as to the portion so remaining to respondent, 
he resides thereon with his family; that, as owner in good faith he has 
made extensive and valuable improvements on the same, amounting in 
the aggregate to the sum of $4830; that this respondent and his said sister 
had had uninterrupted possession as owners in good faith of said prop- 
erty for more than ten years from the institution of said suit. He calls 
in warranty John Coleman, his said sister’s vendor, to defend and main- 
tain respondent’s title and indemnify him for all losses or damage he 
may sustain by reason of any defect of the same; that should plaintiffs 
be decreed to be the owners of said property, then, as owner and possessor 
in good faith, he should be entitled to and recover the value of his im- 
provements from said plaintiffs. He further pleads the prescription of 
ten and three years. 

Coleman, called in warranty, in his answer, admits that he sold the 
‘property mentioned in the petition to Miss L. E. Taylor, by act of 24th 
February, 1859, and admits his obligation as warrantor of the land, as 
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mentioned in the answer of defendant, B. F. Taylor. He alleges that, in 
good faith and for a sufficient consideration, under a title translative of 
property and perfect in form, he acquired said land from Champion P. 
Bailey and Melissa, his wife, by an authentic act of sale of date January 
5th, 1854; that under said title, as owners in good faith, he and his vendee, 
said defendant, have continuously, notoriously and publicly possessed 
said property since said last-mentioned date, and he pleads against plain- 
tiffs the prescription of ten and three years in favor of defendant’s 
rights in the premises. He denies the title of plaintiffs to said land in 
dispute or to any portion thereof. He alleges, if the certificate produced 
by plaintiffs under the prayer for oyer, is true (which he expressly de- 
nies), then there is an outsanding title in one William Killenbarger, with 
equal grade with that claimed by plaintiffs, to at least one-half of the 
tract sued for, and he, therefore, pleads that, by their own declarations 
and exhibit they are not the owners of the same, and that, to this extent, 
they declare no valid cause of action. He avers that plaintiffs are the 
children of Mrs. Melissa Bailey, one of warrantor’s vendors. He calls in 
warranty said Champion P. Bailey and Mrs. Melissa Bailey, his wife, and 
prays that there be judgment in favor of defendant, Taylor, quieting him 
in possession; but should plaintiffs be decreed to be the owners, he prays 
that defendant’s demand for improvements be maintained, but that de- 
fendant’s demand against this warrantor for the purchase price of said 
land be rejected by reason of the use and benefit had by defendant from 
the enjoyment of the same for so longatime. He prays for judgment, 
in solido, over and against the said Bailey and wife, for the purchase 
price paid by him to them, viz: $250, with interest from the date of their 
sale to him, and for such judgment as may be rendered against him. 

C. P. Bailey and wife, called in warranty, in his answer admits his 
sale to Coleman, but denies that said wife signed the act as vendor; avers 
that said Coleman, when he purchased the land from said Bailey, did so 
with a full knowledge of the rights and claims of plaintiffs, if any they 
have, and that respondents are not Ilable as warrantors in this action. 
Further answering, they aver that respondents were tutrix and co-tutor 
of the plaintiffs, and that as such they have paid to the several plain- 
tiffs all the funds, rights, credits and effects of the succession of Raleigh 
Self, deceased, as fixed by a partition of said succession, and are re- 
lieved from all liability to plaintiffs on account of said succession. 

This resumé of the pleadings exhibits fully the grounds of action 
and defences in the suit. 

One of the points dwelt upon by counsel for defendant and appel- 
lant in their brief, and which is elaborated with great earnestness, is, 
that plaintiffs cannot recover “ without alleging and proving a previouse 
tender or offer of restitution of the purchase price,” etc., and another 





NEW ORLEANS, MAY, i881. 


Heirs of Self vs. Taylor. 








that, “ where the price of property claimed by the heirs, as belonging to 
their deceased father, was regularly partitioned among them and was 
received by them after becoming of age, such receipt of the price is a 
ratification of such sale, whether regularly or irregularly sold, and estors 
them from ever attacking the same.” 

In regard to these points, this case bears great similarity to that of 
Heirs of Wood vs. Nicholls, recently decided by us and not yet reported. 
In that case we held: “The evidence egatisfies us, that the plaintiffs 
were, and must have been, ignorant of the fact that defendant was the 
purchaser.” In this case, Bailey, the vendor of Coleman, who was co- 
tutor of the minors Self, testifies: “ When I made the settlement with 
them (the heirs) I never advised them how the money came, more than 
it was their father’s estate. I never told them that it was the proceeds 
of the land sold by their mother and myself.” In the partition under 
which the settlement of their father’s succession was made with those 
heirs, there is no description of the land, or of the quantity, the name 
of the purchaser, or its situation; nothing identifying it with that herein 
sued for. The sale from Bailey to Coleman, on which defendant and his 
warrantors rely as the origin of their title, was made by Bailey in his in- 
dividual capacity, with his wife’s renunciation. No reference is had 
therein to this land as belonging to the succession of Self or his heirs, 
and as to these heirs it could not operate as a divestiture of any title 
that they had thereto. It is not contended that there was any order for 
the sale of the minors’ interests. 

In the case above cited, Heirs of Wood vs. Nicholls, we said: “After 
asomewhat exhaustive examination, we find no instance of its appli- 
cation (i. e. the antecedent tender) in a case like the present, where the 
nullity of defendant’s title is absolute, resulting from the active viola- 
tion of a prohibitory law made to regulate defendant’s conduct in a 
fiduciary capacity, and where such violation was disguised and con- 
cealed from plaintiffs, who received what was paid to them in ignorance 
of such violation, and who only discovered the fact years after the pay- 
ment.” * * * “Thetitle of plaintiffs has never been divested. Their 
right to recover the property is absolute and not dependent upon any 
antecedent restitution. Defendant’s right to recover does not spring 
from any contract which is annulled, but isan equitable claim for money 
paid by him for the benefit of plaintiffs. We discover no principle of 
equity requiring plaintiffs to tender this money to defendant before 
asserting their absolute title to property belonging to them and held by 
defendant as a mere possessor without title. Al] that equity could 
possibly require would be to permit him to set up his claim in reconven- 
tion, which would not be denied. Finally, it appears from the pleadings 
and proofs, that defendant is, in the sense of the law, a possessor in bad 
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faith, responsible for truits and revenues during more than ten years. 
In asserting such claim there was no equity or necessity for plaintiffs to 
make a tender of the very much smaller amount received by them. 14 
An. 597; 13 An. 189.” The reasons given in that decision are to our 
minds applicable to and decisive of the question of estoppel raised 
herein, and the plea cannot be sustained. Our brother of the court a 
qua, in his clear and cogent reasons for judgment, has, in our opinion, 
seized and properly disposed of the legal questions involved. 

In the judgment rendered, the title of plaintiffs is maintained, they 
claiming through their father from Hunter. The title from Hunter was 
acquired by notarial act of sale dated January 31st, 1837, under which 
title they held without dispute until Bailey sold to Coleman in 1859, more 
than ten years. Self’s vendor sold to him the entire tract, and there is 
nothing to show that he knew of any defectsin Hunter’s title. Says the 
judge a quo: “Hurter may have satisfied him that he had acquired 
Killenbarger’s interest, or Self may have never learned that Killenbarger 
ever had any interest. The law does not consider the fact that a pur- 
chaser did not examine into the titles by which his vendor acquired the 
property an evidence of bad faith, 4 La. 274; 5 La. 242. The Self heirs 
have shown a complete title to the land by reason of possession under 
title from Hunter for more than ten years.” Although Coleman did not 
sign the act from Bailey tohim, he assented thereto. He derived no title 
from Bailey and “is a possessor in bad faith, but there is nothing to show 
that the property yielded any revenues while in his hands.” We agree 
with the District Judge that nothing shows bad faith on the part of Tay- 
lor or his sister, from whom he claims to have derived the property. On 
the contrary, the evidence clearly indicates that he held in good faith, 
and that he so held for more than ten years. The prescription of ten 
years holds good against the two plaintiffs, Levi and Josephine Self, 
more than ten years having elapsed between the dates of their reaching 
majority and the institution of this suit. “ Prescription was suspended 
against the other four plaintiffs by reason of their minority. Catherine, 
Charity A., Louisiana, and Mary E. Self are entitled to recover four-sixths 
of the property sued for, and defendant to retain two-sixths. As pos- 
sessor in good faith defendant retains the revenues up to the date of the 
institution of this suit. Since that date, he must return four-sixths. 
Defendant must recover of plaintiffs their pro rata of the value of the 
improvements. The rents of the property from the date of the institu- 
tion of the suit until the rendition of the judgment by the lower court, 
i.e. from June 6th, 1871, to June 23d, 1880, say nine years, amount to 
$3444 or $382 662 perannum. There was judgment to this effect, and 
also in favor of the defendant, Taylor, decreeing that the four last men- 
tioned heirs-should pay to him four-sixths of $6280, the value of the im- 
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provements placed upon the property in question by said defendant, and 
rejecting the demands of LeviSelf and Josephine Self at their costs, and 
decreeing that no writ of possession issue in favor of the plaintiffs, 
Catherine, Charity A., Louisiana, and Mary E. Self, until they have paid 
‘ or tendered to said defendant the amount herein decreed to be due him 
for his improvements, and that no fi. fa. issue in favor of defendant 
until he shall have delivered or tendered, to the last four named plain- 
tiffs, possession of their portion of the land in controversy. It was 
further decreed, that B. F. Taylor recover of his warrantor, John Cole- 
man, four-sixths of $675, the amount of his purchase price and four 
sixths of the costs of this suit, and that said Coleman recover of C. P. 
Bailey, his warrantor, four-sixths of $240, that being the sum paid by 
him to Bailey for said property and four-sixths of the costs of this suit; 
that B. F. Taylor pay four sixths of costs of this suit, and rejecting 
the demand in warranty of Coleman against Bailey at his (Coleman’s) 
costs. 

The plaintiffs in their answer to this appeal pray for an amendment 
of the judgment of the lower court, by reducing the amount allowed to 
defendant Taylor for improvements from $6280 to $4820, on the ground 
that the last mentioned amount is that claimed by said defendant in his 
answer and in his reconventional demand, and that he is not entitled to 
recover a greater amount than is thus claimed in his prayer in recon- 
vention. We think the judgment should be amended as asked by plain- 
tiffs. The defendant in his answer set up his claim in reconvention and 
was therein plaintiff. He distinctly alleged the value of the improve- 
ments, and fixed it himself at $4830, for which sum he prayed for judg- 
ment against the defendant in reconvention. We know no lawor rule 
of pleading under which he can recover a greater amount than is 

Claimed in his petition and which would justify a judgment for an 
amount ullra petitum. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be amended, in this: that the defendant B. F. Taylor re- 
cover of the abeve named plaintiffs (Catherine Self, Charity A. Self, 
Louisiana Self and Mary E. Self) four-sixths of four thousand eight hun- 
dred and thirty dollars, the value of improvements placed upon the prop- 
erty in question by said defendant, B. F. Taylor, instead of the sum of 
$6280 as allowed in said judgment; and that the judgment appealed 
from be, in all other respects, affirmed; appellants to pay the costs of 
both courts in the proportion decreed by the lower court. 

Rehearing refused. 
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Smon Brock vs. Meyers & Levy. 


Malice may be inferred from want of probable cause for the arrest of a debtor, and, therefore, 
: needs not be proved, though the presumption is subject to rebuttal. 
It is only where there exists a probable cause and the arrest is effected under the advice of 
learned Counsel, consulted in good faith and on correct information of the facts, that a 
party can be exonerated from damages on the plea that he acted under legal advice. 


PPEAL from the Sixth District Court for the parish of Orleans. 
Rightor, J. 


Kennard, Howe & Prentiss for Defendant and Appellant: 


First—To recover damages for false arrest, the arrest must have been 
(a). Malicious. 
(b). Wanton. 
(c). Without probable cause ; and there must be 
(d). Proof of actual damages. 

Second—Attorney's fees cannot be allowed as damages. 

Third—Sales made out of the usual course of trade are denounced by the bankrupt law as 
“prima facie fraudulent,” and this sale being proven, there was ample probable cause for 
the arrest. 

Fourth—This sale, a most extraordinary one, was an “omnium bonorum sale” fraudulent 
under State law. 


Breaux & Hall for Plaintiff and Appellee: 


First—To recover damages for false imprisonment, plaintiff must prove his trial and discharge ; 
want of probable cause and malice, but slight evidence of malice will suffice. 3 Rob. 18; 
Long vs. Rodger, 19 Ala. 321. 

Second—Where the arrest is not within the law, the arrest is without probable cause and 
malicious. Mortimer vs. Thomas, 23 An. 165; U.S. Revised Statutes, 5024. 

Third—Damages in cases of malicious arrest will be inflicted in an amount sufficient to com- 
peusate the plaintiff and to amply punish the defendant. Hardy vs. Stevenson, 29 An. 
174; Fitzgerald vs. Boulat, 13 An. 116. 


The opinion of the court was delivered by 

BermupkEz, C.J. This is an action in damages for a malicious arrest. 

The petition sets forth allegations usual in such suits, and prays for 
$5000 damages. ‘The defendants plead the general issue, probable 
cause, absence of malice on their part and of injury by the plaintiffs. 

There was judgment for $1000, and the defendants have appealed. 

It appears from the evidence that the defendants in this case 
brought suit against Block Bros., composed of Joseph and Simon Block, 
before the U. 8. District Court in this city, sitting in bankruptcy, to 
have them declared bankrupts, they being merchants who had sus- 
pended payment of their commercial paper and who had not resumed 
payment within the time fixed by law. They coupled with the allega- 
tions of their petition a charge that Block Bros., under the name of 
Joseph Block & Co., a firm composed of themselves only, had made asale 
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of the entire stock and effects contained in their store at Opelousas, to 
one Solomon Isaacs, their brother-in-law, with the intent to delay, hin- 
der and defraud the creditors of the said Block Bros., by placing those 
assets beyond their reach, with a view that the same might not be made 
liable for the just claim of the petitioning and other creditors, and in 
violation of the provisions of the bankrupt act in such cases made and 
provided. 

The Bankrupt Court granted the order, the warrant issued, Simon 
Block was arrested by the Marshal, who produced him the next day in 
open court and held him subject to further orders. 

He was arrested on the afternoon of the 21st of January, 1874, 
while at dinner with his family. He left them much alarmed. He was 
taken to the Customhouse, and remained under arrest until the following 
day at three o’clock, when he gave bond and was released from custody. 
A few days afterwards, through counsel representing also his brother 
Joseph, who had also been arrested in Opelousas, but who is not a plain- 
tiff in this suit, the Blocks moved the court to dissolve the arrest, which 
was instanter done contradictorily with the complainants, on the 31st, 
following. 

That judgment is not before us for review. We must take it as 
having been correctly rendered. 

We have authority to look into the facts connected with the arrest, 
for theSole purpose of determining whetner there was probable cause 
for the arrest, malice on the part of the complainants and injury to the 
arrested party. ’ . 

We do not perceive that any evidence was offered on the trial of the 
rule, and must, therefore, assume that the court decided, on the face of 
the papers, that the order had been improvidently rendered and that 
the defendant, Simon Block, had been wrongfully arrested. The court, 
therefore, ruled that no cause had been shown in the petition for the 
arrest. 

It seems to us that, urder Sec. 5024 of the bankrupt statute, no 
cause was indeed shown. The only causes for which a bankrupt can be 
arrested, under its provisions, are, that he is about to leave the district 
and that he has made, or is about to make, a fraudulent disposition of 
his goods and chattels. The firm of Block Bros., sued before the bank- 
rupt court, was held not to be the same as that of Joseph Block & Co., 
though composed of the same members, who had made the sale assailed 
as fraudulent. The case presented was not within the purview of the 
act and the writ was quashed. 

It is, therefore, clear that there was not only no probable cause, but 
no cause whatever to justify the complaint and the arrest. 

The authorities are numerous that in such a case, malice may be 
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inferred and, therefore, need not be proved, although the presumption 
be subject to rebuttal. 4 An. 377; 8 An. 12; 11 An. 289; 9 An. 219; 12 
An, 332; 13 An. 116; 15 An. 121, 337,605,672; 16 An. 3, 252; 20 An. 66, 336. 

In 23 An. 165, the Court said: “ We have no doubt that Thomas, 
the creditor, merely desired to collect the claim due him by the plaintiff, 
but the utter want of probable cause for the arrest shown on his peti- 
tion for arrest is a sufficient ground for inferring malice.” 

The fact that the complainants acted under advice of counsel, can- 
not exonerate them from responsibility in a case in which, on its face the 
petition sets forth averments utterly insufficient to justify the harsh and 
violent remedy invoked. It is only where there exists probable cause 
and the arrest is effected under the advice of learned counsel, consulted 
in good faith and who are correctly informed of the facts, that parties 
can be exonerated from such damages. 8 An. 12; 11 An. 289; 9 An. 219; 
Greenleaf, 2 v. 459; Townsend, 427, 418, 431. 

We are not prepared to say that express malice was not shown on 
the part of the complainants. 

The lower court allowed plaintiff one thousand dollars. We are 
not authorized to declare that the indemnity was excessive. 

The judgment appealed from is affirmed with costs. 

Mr. Justice FENNER recuses himself, having been of counsel. 








No. 6821. 


Pavt Fourcuy vs. G. M. Barty & Ponp. 


A debtor in bankruptcy, under the Composition Act of Congress of 1874, has sufficiently 
complied with the requirements of the law when, being ignorant of the name of the 
holder of his promissory note, he bas given in his schedule a full-description of the note, 
stating the date, amount, maturity and to whom payable. 

A suit subsequently filed by the holder against such debtor, averring the ownership ot the 
note, does not affect the Composition proceedings and does not impose upon the bankrupt 
the duty of amending his schedule. 


PPEAL from the Fourth District Court for the Parish of Orleans. 
Lynch, J. 


Thos. J. Semmes for Plaintiff and Appellee: 

In case of Composition proceedings under Act ot Congress of 1874, where a creditor has two 
distinct debts, and one only is placed by the debtor on the statement of debts, the 
omitted debt is not affected by the composition, although the creditor participated in the 
proceedings, 


Kennard, Howe & Prentiss for Defendants and Appellants; on appli- 
cation for rehearing: 


First-State courts have no jurisdiction of suits against bankrupts, pending bankrupt pro- 
ceedings, except in cases where the consent of the bankrupt court is obtained, and this 
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consent can only be given by the bankrupt court where the suit is for the purpose of 
liquidating the claim. 


Second—The bankrupt law does not require the names of the holders of negotiable notes at 
the time the schedules are filed to be inserted in the schedule, but only such descriptions 
as are necessary to identify them; the debt is the thing which the law requires to be 
described. 


Third—When the amount of the claim, asin this case, is evidenced by a note, no suit can 
run in a State court pending bankrupt proceedings. The bankrupt court has no authority 
to consent to the institution of such a suit. This consent can only be given where the 
claim is unliquidated. 


Fourth— Where a doubt arises as to the correctness of a claim in bankruptcy, which doubt 
is not due to the bankrupt’s laches, the case should be remanded that justice may be 
done. 


The opinion of the Court was delivered by 

Topp, J. This is a suit on a promissory note for $1237 44 and 
interest, executed by the defendants, payable to the order of Payne, 
Denegre & Co. and by them indorsed, 

The defense is that the defendants had been adjudicated bankrupts; 
that a meeting of their creditors had been held, and their creditors had 
voted in favor of a composition offered by them; that plaintiff had 
appeared and proved a claim held by him against the defendants, and 
had participated in said composition proceedings, by reason of which 
they claim their discharge from the debt. 

There was judgment for plaintiff and the defendants have appealed. 

The composition act of 1874, relating tu proceedings in bankruptcy, 
prescribes the terms on which the bankrupt may make a composition 
with his creditors. 

Among its other requirements it enacts : 

“That the provisions of a composition accepted by such resolution 
in pursuance of this section, shall be binding on all the creditors whose 
names and addresses, and the amounts of the debts due to whom, are 
shown ia the statement of the debtor, produced at the meeting at which 
the resolution shall have been passed, but shall not affect or prejudice 
the rights of any other creditors.” 

We find in the statement submitted by the debtors in this case that 
plaintiff was not put down as a creditor for the claim in suit. It is true 
that a claim similar in amount, date, etc., was reported in the statement, 
and for this claim the names of Payne, Denegre & Co., the payees of 
the note sued on, were reported as the creditors. 

The law required, as we have seen, that this statement must include 
the names of all creditors, with the amount of their claims, ete. A 
further provision required that where the creditor or creditors were 
unknown that such fact should be asserted in the statemert. 

A party claiming his discharge under this act, must bring himself 
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clearly within its provisions; nothing must be left to inference or impli- 
cation. 

The plaintiff was not reported in the statement of the debtors as a 
creditor for this claim, although it is admitted that he was so reported 
for another claim. Nor was it a sufficient compliance with the law that 
Payne, Denegre & Co. were reported as creditors for a similar amount, 

date, etc. ; 

It might be that there were two or more notes of the same tenor and 
amount executed by the defendants to the same payees. Besides, the 
note in question was negotiable in form; and thus its negotiation was 
contemplated at the time of its execution; and there was no reason to 
conclude that it still remained in the hands of the payees; and that 
they, the payees, were still creditors for this claim. 

And again, the record shows that the defendants were cited in this 
case on the 14th March, 1876; at which time and by which means they 
were informed tbat plaintiff was the holder of the note. The amended 
answer of the defendants, filed on the 10th of April, 1876, refers toa 
meeting of their creditors, including the plaintiff, as having taken 
place. The composition act referred to gave the debtor the privilege of 
correcting his statement as to any error made in the original one, 
touching the claims therein reported; and here was an opportunity 
shown to have been offered the defendants to make this correction, and 
place plaintiffs name on the statement for this debt, after they were 
informed by the citation that he was the creditor; and such correction 
was not made. Vol. 18 Stat. at Large, p. 183. 

It made no difference that the plaintiff was present at the meeting 
of the creditcrs and opposed the proceeding for a composition, for it is 
distinctly admitted that he had been reported in the statement as a 
_ creditor, but a creditor for another claim. 

We are of the opinion that creditors whose names and address, and 
the amount of whose debts are not placed on the stutement of debts, 
are not bound by the composition proceedings; and in this we are sup- 
ported by the highest authority. 

Ex parte Matthews L. R. Ch. App., 307; Breslawer vs. Brown, 3. 
Appeal cases, 672. 

And holding this opinion, we conclude that the defendants were not 
discharged by these proceedings, pleaded in their answer as a bar to 
this action. 

The judgment of the lower court is, therefore, affirmed with costs. 


On REHEARING. 
Fenner, J. Upon a re-examination of this case, we are satisfied 
that, in determining the duty of the defendants with reference to the 
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framing of their statement of debts in their composition proceedings, 
we have committed error. The composition act of 1874, after providing 
that the composition should be binding only on the creditors “ whose 
names and addresses, and the amounts of the debts due to whom, are 
shown in the statement of the debtor,” adds the provision that, when a 
debt arises on a bill or n>Kte, if the debtor shall be ignorant of the holder, 
he shall be required to state the date, amount, date of maturiy, to 
whom payable, and any other particulars within his knowledge, “and 
the insertion of such particulars shall be deemed a sufficient descrip- 
tion by the debtor in respect to such debt.” 


These requirements have been fully complied with by the defend- 
ants in their statement or schedule. The debt due plaintiff arose on a 
negotiable note, of which Payne, Denegre & Co., whose name is placed 
on the statement, were the original payees, and there is no evidence to 
show that, at the time of filing or producing of said statement, de- 
fendants were not ignorant of the then holder. This suit, subsequently 
filed, in which, for the first time, plaintiff appeared as such holder, did 
not have the effect to annul proceedings based upon such statement; 
nor did it impose upon defendants the duty of amending such statement 
under penalty of nullity. The answer of defendants informed the 
plaintiff that the composition proceeding was pending, and that his 
debt was placed upon the statement filed, quite as fully as the plaintiff’s 
petition informed defendants that he was the owner of the debt. 


























There was no necessity, in law or reason, for defendants to amend 

their statement, made in strict accordance with law, for the mere pur- 
' pose of apprising plaintiff of a fact of which their answer to his suit 
fully informed him. 

In any event, defendants’ certificate of protection should have 
operated to stay the action until the termination of the composition 
proceedings, which were not completed even at the date of the judg- 

ment herein. 
The granting of such stay is the judgment which should have been 
rendered. U.S. R.S. 25106. 

It is, therefore, ordered that our former decree herein be annulled 
and set aside; and it is now ordered, adjudged and decreed that the 
judgment appealed from be avoided and reversed, and that this cause 
be remanded to the lower court with instructions to stay all further 
proceedings therein until the determination of the court in bankruptcy 
on the question of discharge under the composition proceedings or in 
bankruptcy; plaintiff and appellee to pay costs of this appeal. 



















SUPREME COURT OF LOUISIANA, 


State of Louisiana vs. Crowley, Nolan, Giles, and Bertin. 








No. 8095. 


Tue State oF LOUISIANA vs. JOHN CROWLEY, MARTIN NoLaAN, ALEXANDER 
GILEs, ALIAS JOE LITTLE, ALIAS FRENCHY JOE, AND PIERRE BERTIN. 


Act No. 98 of the Legislature of 1880, providing for the organization of the Criminal District 
Court for the Parish of Orleans, etc., is not unconstitutional on the score that it violates 
article 29 of the Constitution, which prescribes that every law shall embrace but one 
object, and that shall be expressed in the title. 

A law may be broader than its title and not be unconstitutional. Such portions of the law as 
are not expressed in the title, are null and void, and the rest is valid. 

Though the accused werecharged with murder, it was permissible for a witness to state that 
he heard one of the Defendants say, in presence of the others, that they were going to 
rob the deceased. The fact that such witness was an associate of the accused may 
affect his credibility, but not his competency. The statement was admissible also, to 
prove the declarations of the accused as to a circumstance having a bearing on the ques- 
tion of their guilt. As all the accused were present when the declaration was made, 
none of them can object to the statement of the witness. 

It was proper ané legal, in order to show the motives of the accused for committing the mur- 
der, to admit in evidence the Inventory of the succession of the deceased, which proved 
that he had in his house a certain amount of money. 

The Motion for a new trial, based on the grour d that the evidence was insuflicient to convict, 
cannot be reviewed by this Court, as it has no jurisdiction of the facts in criminal cases. 

A Motion for a new trial, on the ground of newly discovered evidence, should not be con- 
sidered by the Court, when such Motion contains no sworn-to allegation that due dili- 
gence was used to procure the same evidence on the first trial. 


PPEAL from the Criminal District Court for the parish of Orleans. 
Luzenburg, J. 


J. C. Egan, Attorney General, for the State, Appellee: 


First— When the exact point in a bill of exceptions cannot be discovered, the bill must be 
disregarded. 1 Parker, 272; 6 An. 420, 651; 11 An. 283, 430; 12 An. 679; 14 An. 461. 

Second—If the evidence has a direct tendency to prove the particular crime charged, it is 
admissible, although it tends to prove the commission, or contemplated commission, of 
another separate and distinct offense. 38 Mo., 496, 587; 42 I[b., 242. 

Third—Evidence to pruve the reputed wealth of the deceased, and that he had money in his 
house and store, with the view of showing that such money would tempt robbers and 
thieves to murder him for it, is admissible. 

Fourth—The credibility of witnesses cannot be sought to be impeached by offering a criminal 
record in evidence wherein the names of none of the witnesses appear. 

Fifth—Motion tor a new trial on account of newly discovered evidence is properly overruled 
when the accused does not show that the knowledge of the existence of such evidence 
has come to him since the trial, or that he used due diligence to get such evidence. 


Wm. L. Thompson for Defendants and Appellants: 


First—Act No. 98 of the State of Louisiana, passed in the year 1880, under which the jury 
were drawn, is unconstitutional, because there is more than one object embraced in the 
act not contained nor mentioned in the title; nor can the act have more than one object, 
and that shall be expressed in its title. Art. 29 Const. 1879. 

Second—Statements of one of the accused as to the commission of a crime different to that 
charged in the indictment, cannot be given in evidence against co-defendants ; such state- 
ments can only be received against the party making them. 29 An. 354. 
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Third—Evidence must be confined to the issue, and must be facts; the time and place must 
be expressed with certainty. Roscoe's Cr. Ev., side page 73 et seq. 

Fourth—The defendants were entitled to meet the witnesses against them, and the right to 
cross-examine them; that the records of a succession cannot be received in evidence 
against accused where they are not parties to it. Irrelevant testimony prejudicial to 
accused should be excluded. Art. 8 Const. 1879. Arnold case, C. P. 621. 

Fifth—The accused were entitled, where the State endeavored to show motive by the intro- 
duction of the record of a succession, to show a stronger motive on behalf of others to 
commit the crime. 30 An. 921. 


The opinion of the Court was delivered by 

Topp. J. Martin Nolan and Alexander Giles, alias Joe Little, alias 
Frenchy Joe, were indicted in the Criminal Court of the parish of Or- 
leans, for the murder of M. L. Mead. They were tried under said in- 
dictment, and the jury returned a verdict against them of guilty with- 
out capital punishment, and from the sentence and judgment of the 
court, rendered in accordance with said verdict, they have appealed. 

‘'he record contains several bills of exception, a‘motion for a new 
trial, and a motion in arrest of judgment, relied on by the accused to 
obtain a reversal of the judgment. 

1. The first bill of exceptions is taken to the rulings of the judge a 
quo, refusing to sustain the challenge to the array of jurors. This chal- 
lenge was made on the ground that the jurors were drawn under Act 98 of 
1880, which was alleged to be unconstitutional. No specific ground of 
unconstitutionality is designated in the bill, and the objection might be 
considered too general to be considered by the Court; but we are in- 
formed by the brief of counsel that the act is assailed as beiag viola- 
tive of Art. 29 of the Constitution, requiring that every law shall 
embrace but one object, and that shall be expressed in the title. 

The title of the act in question plainly indicates that its object was 
to organize the Criminal District Court for the parish of Orleans, and as 
the means to effect this object, it was provided in the title for the ap- 
pointment of jury commissioners, for the drawing and impanneling of 
jurors for said court, the division of the court into sections, and for 
everything else necessary to the full and complete organization, and 
regulation of the proceedings therein, of the court. The object expressed 
by the title is essentially one object. Tne title at least conforms to the 
constitutional requirement. The counsel, however, charges that section 
four of this Act provides for the selection and drawing of jurors for the 
trial of cases in the Civil District Courts. If this be the case, then this 
section would not fall within the object expressed in the title ; but this, 
of itself, would not render the entire act unconstitutional, inasmuch as 
every other part or section of the act is covered by the title; but the 
only effect would be, that this provision or section being foreign to the 
object expressed in the title, would be considered as not written and void, 
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but the balance of the act would stand unimpaired. The charge is, 
substantially, that the act itself is broader than its title. This of itself 
does not destroy the entire act. Cooley announces the rule of construc- 
tion in such a case to be as follows: 

“But if the act is broader than the title, it may happen that one 
part of it can stand, because indicated by the title, while as to the ob- 
ject not indicated by the titleit mustfail * * * * If by 
striking from the act all that relates to the object not indicated by the 
title, that which is left is complete in itself, sensible, capable of being 
executed, and wholly independent of that which is rejected, it must be 
sustained as constitutional.” Cooley, Constitutional Limitations, p. 181; 
22 An. 779. 

Leaving out the obnoxious section designated, there is no question 
but that the rest of the act constitutes a “complete and sensible act,” 
and its sufficiency for accomplishing the object of its title in no manner 
impaired. 

The challenge to the array of jurors was, therefore, properly 2ver- 
ruled. 

2. From the second bill of exceptions it appears, that a witness tes- 
tified that she heard one of the accused in the presence of the others, say 
that they were going over the river to rob Méad, with whose murder they 
were charged. This was objected to on the ground that, if the witness 
knew that a crime was about to be committed and was in company with 
the accused at that time, she was incapacitated from giving evidence, 
particularly where the accused were charged with murder and not lar- 
eeny. The bill was taken to the overruling of the objection. There was 
no error in the ruling. The witness was not charged with being an ac- 
complice of the accused in the offense for which they were on trial, and 
however much the fact of the witness’ association with the accused might 
affect her credibility, it could not affect her competency; and, apart 
from this consideration, it was certainly admissible to prove the decla- 
rations of the accused, not to establish their guilt of a different crime, 
but as a circumstance having a bearing on the question of their guilt of 
the offense with which they stood charged: 38 Mo. 496; 587 Ib. 242. 

The fact shown in the bill, that the others were present when one of 
the accused made the statement of a common intent on the part of all, 
deprived any one of the accused of the right to object to it, on the ground 
that such declaration was only admissible as against the one making it. 

3. The third bill of exception was taken to the ruling of the judge 
permitting the District Attorney to ask the same witness “if the accused 
were making preparations to poison dogs over the river prior to the 
death of Mead.” The objection to it was that the question was calculated 
to “ prejudice the jury.” There is no force in this objection. We can- 
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not of course know what bearing the fact sought to be proved had 
upon the issue; it might have had an important bearing; but it certainly 
should not have been excluded for no other reason than it might pre- 
judice the jury. 

There is really no legal question presented by the bill or the objec- 
tion to the evidence on this point. The most that could be claimed for 
it, giving full weight to the counsel’s argument, would be that the objec- 
tion went solely to the effect of the evidence, and not to its admissibility. 

4. Another bill of exception was taken to the admission in evidence 
of the inventory of the estate of the deceased, whom the accused were 
charged with murdering; and it appears from the bill, that the object of 
offering the evidence was to show the motive of the accused to murder 
the deceased to have been robbery; and to this end to prove by the in- 
ventory “that the deceased kept a sufficient quantity of money and 
property in his house to tempt thieves and robbers.” The objection to 
its admission was, “that it was irrelevant and calculated to influence 
the mind of the jury.” 

We think the evidence was admissible for the purpose stated, and 
for such purpose it was entirely relevant and proper. A witness was 
examined to prove the same fact sought to be established by this record, 
and the same objection was made to his testimony. The reasons for ad- 
mitting the inventory would apply in favor of the admissibility of the 
testimony of the witness. 

5. The grounds alleged in support of the motion for a new trial 
which, however, have not been mentioned in the counsel’s brief, are sub- 
stantially: 

That the evidence was insufficient to convict; 

That new evidence had been discovered since the trial, and that the 
court erred in admitting the inventory mentioned and the testimony of 
the witness, Mrs. Doyle, referred to above. 

The first ground this Court cannot review, as we have no jurisdiction 
of the facts, nor the power to judge of the sufficiency or insufficiency of 
the evidence, even if the evidence was in the record, which is not the 
case. : 

As to the second ground, the motion does not state that the dis- 
covery had been made since the trial, that the witness named knew the 
fact alleged, but only that his residence had been discovered since that 
event; nor is there any showing that the least diligence had been used to 
obtain the desired testimony in relation to a fact, an alibi, which, if it 
existed, was of course known to the accused before the trial, and which 
it is but reasonable to suppose some effort would have been made to pro- 
cure. It is essential that such diligence should have been alleged and 
sworn to. Archbold, 2 vol. p. 650; 8 R. 529, 590; 6 An. 554. 

50 
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6. The motion in arrest of judgment was based on the alleged in-.- 
validity of the indictment for defects of form and substance, and the in- 
competency of the grand jury from being drawa and impanneled under 
an unconstitutional act. 

The defects in the indictment are not specifically mentioned, but we 
have examined it and find it drawn in strict conformity to law, both in 
form and substance, and the act referred to is the same that we have 
already held to be constitutional. 

We have carefully reviewed all the proceedings in this case and find 
no error in the same, nothing that can entitle the parties to any relief. 

The judgment and sentence appealed from are, therefore, affirmed 
with costs. 

Rehearing refused. 








No. 8135. 


E. N. Puau, Testamentary Executor, ET AL. vs. Mrs. Mary Jane Canrey 
ET AL. 


An onerous donation, when the value of the thing given does not exceed by one-half that of 
the charge imposed, is not subject to the rules prescribed for donations inter vivos ; and 
an action for its dissolution must be governed by the rules relating to ordinary contracts. 

Therefore, as in a suit for the rescission of a contract, in which the plaintiff must put, or offer 
to put, the defendant in the same position in which he was before the contract, in the case 
of an onerous donation, the donor or his representative, who seeks the rescission of the 
donation, must offer to return what he has received from the donee, as a condition pre- 
cedent of the suit. 


PPEAL from the Twenty-second Judicial District Court, parish of 
Ascension. Cheevers, J. 


Pugh & Howell for Plaintiffs and Appellants: 


First—On the 2ist of October, 1868, a donation inter vivos was made on certain express condi- 
tions and stipulations set out in the act by the late J. B. Futch to defendant, Mary Jane 
Cantey, of notes to the amount of $6256 98 made by John D. Cantey, her husband, and 
secured by vendor’s lien and privilege on his property. (R. page 87). The principal and 
most essential condition of the donation was that the donee should pay annually to the 
donor, or in case of his death to Matilda Postian (who was a party to the act and accepted 
the stipulation in her favor), an amount equal to 8 per cent. interest on $6256 98, the princi- 
pal and interest of the notes donated. These conditions were accepted by the donee, and 
it was agreed that on the faithful compliance by the donee of all the conditions of the act, 
that on the death of the donor and Postian, the beneficiary, that the notes should become 
the absolute property of Mrs. Cantey. Present suit, brought by executor and the heirs of 
Futch, to annul donation for non-fulfillment and non-performance of the conditions imposed 
on the donee. (Record, p.1). C.C.1559, § 3; 1523, § 2; 1524, 1526, 1527, 1568, 1569, Mac. v. 
3, § 699; Demolombe, v. 20, page 506, § 575—512, § 576—527, § 597—528, § 598—523, § 590— 
524, § 592—525, § 594—536, § 608, 610; 31 An. 634; 9 L. 503; 18 L. 16; 30 An. 723; 6 L. 99. 
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Second—In 1876, compromise made between Postian and Mrs. Cantey, in which she bound 

, herself to pay the amounts coming to Postian under the donation, subsequent to January, 

1876. In 1878, Postian sued Mrs. Cantey under the donation for $1067 50, being balance 

due under compromise and the $500-in 1877 and 1878. (Record, page 113). ‘To this suit, 

as a defence, Mrs. Cantey set up the nullity of the donation as being an effort, on the part 

of the donor, to force her to pay the debts of her husbaud (Record, p. 101), and that the 

donation has the resolutory condition. The District Judge held that the heirs of Futch 

had a right of action against Mrs. Cantey (Record, page 103) to dissolve the donation for 

the non-fulfillment of its conditions, that the donation was absolutely null and'void ; but 

as the heirs ot Futch are not parties to the suit, it was simply decrecd and adjudged, ‘‘for 

the reasons above stated,” that judgment be entered in favor of defendaut and that the 

plaintiff's petition be rejected. (R.page1vU5). Since this judgment Mrs. Cantey has never 
paid one cent to Postian. 

The legal effect of this judgment was to annul and set aside the donation in its entirety. 
The present suit was necessary, under article 1566, C. C., to have the donation judicially 
decreed null between the proper parties. 30 An. 958; 31 An. 238; C.C. 2045, 2046 ; Demo- 
lombe, v. 20, page 523, § 599, et seq—532, § 605—pp. 512, 506, 535; Mac. v. 3, § 704; Id. 4, 
page 635. 


Third—The “ reasons” for judgment form an important part thereof, especially when the 
decree is expressly stated to be based and founded on these “ reasons.” Constitution 1868, 
Article 80; 14 An. 435; 2 An. 60, 907; 18 An. 418, 193, 371; 21 An. 409; 12 L. 144; 19 An. 
525; Henn. page 727, No, 1, 9, 728, No. 8; 16 An. 365. ‘Sublato fundamento cadit opus.’’ 
Judgment indivisible, 32 An. 699; 1 An. 305; 23 An. 441; 28 An. 744, 761; 28 An. 202, 

Strike the ‘‘reasons ” from the judgment and you deprive it of all life and vitality. The 
reasons and decree in this case are inseparable. 4 An. 150; 18 An. 65. 


Fourth—Mrs. Cantey having successfally set up as a defense, the nullity of the donation, and 
having had the court at her instance and request, to relieve her from the payment ot a 
large sum of money by reason of this nullity, is now forever estopped and debarred from 
claiming any rights and benefits under the donation. She was, as soon as she filed her 
answer in suit No. 1941, a trespasser, and by that answer judicially renounced the donation. 
The bill of exception to any evidence by her was welltaken, (Record, page 135). 22 An. 
369; 28 An. 121, 140, 462, 163; 31 An. 104, 256, 470, 565; 2 An. 269; 4 An. 416; 22 An. 
429; 18 An. 136; 7 An. 612; 5 An. 22; 23 An. 766; 26 An. 706, 487, 631, 366; 14 An. 140; 32 
An. 501, 949. 967; 29 An. 171; 3R. 134 ; Henn. £19, No. 18; 4 An. 150; 23 An. 784; 15 An. 
55; 27 An. 351, 632. 


Fitth—Matilda Postian, in whose favor a stipulation was made in the donation, had a perfect 
right to sue Mrs. Cantey for a specific performance, and it was only because the District 
Judge considered the donation absolutely null and void, that judgment was given against 
her. Why Postian should be or can be a plaintiff in the suit, we are at a loss to know; 
her only action was for a specific performance. C, P. 35; C. C. 1890, 1902; Demolombe, 
v. 20, page 498, § 568, page 527, §597; Ibid, 81, § 90; 30 An. 723; Henn. 1029, No. 1, 4,15; 5 
R. 243; 31 An. 238, 62; 22 An. 362. 

A suit to specifically entorce a contract does not bar a subsequent one for its rescission, but 
it is by law a preliminary step to be taken, and puts the party “in mora.” C.C, 1911— 
1912; 15 L. 75; 3 An. 208. 


Sixth—Not necessary that all the heirs of Futch should be parties to the suit. The right to 
recover property belonging to the deceased is indivisible. 9 L. 492, 504; 18 L. 16; 32 An. 
853; 31 An. 76; 3 L. 135,150; 6 An. 235; 26 An. 367: Henn. 1115, No.3; 5 L. 430. 


Seventh—Plaintiffs are the heirs of Futch. (See evidence, pages, 46 to 57 and 21 to 86, par- 
ticularly page 116). 20 An. 97; 3 L. 33; 2 An. 944; 7 An, 253; 26 An. 26; 30 An. 1390; 
Henn. 500, No. 3; 6 L. 463; Greenleaf on Evidence, §107, 106; Whart.n on Evidence, 
§ 1297, 83, 84. ' 
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Eighth—Want or TENDER. What is paid out under an onerous donation is a debt paid. The 
heirs received nothing, and Mrs. Cantey was simply temporarily carrying out her solemn 
agreement. Demolombe, v. 20, page 506, 510, 511, 512. 

«‘ Non seulement il ne pourrait pas exercer la repetion des charges déja pas lui acquitéu dans 
le passé ; ce qui ne saurait etre conteste par personne.” Ibid, 512; Mac. v. 3, § 700; C. C. 
1558, 1569, 

Ninth— Article 1519. Impossible conditions, those which are contrary to the laws or to morals, 
reputed not written, has no application to onerous donations. Consent is indivisible, and 
the express condition on which the donation was made, was that the donee should do 
certain things—the performance on her part of those ‘‘conditions” was the juridical 
cause of the donation. Mac. v. 3, page 384, § 480, v. 4, page 343, § 5; Dalloz & Vuds, page 
1021, Nos. 36, 42, 43, page 672, Nos. 3, 9, 10, 12, 13; 4 An. 150; 1 An. 305; 23 An. 441; 12 R. 
87; Mac. v. 3, page 580, § 700; 18 An. 65; 1 An. 111; 27 An. 441; 28 An. 202, 199, 761; 30 
An. 359 ; 32 An. 757; 26 An. 27; 1 R. 330; C. C. 1523, 1527, 1559, 1758, 2045, 2046; 29 An. 
407; 13 An. 117; 30 An. 216; 28 An. 199; Demolombe, v. 20, page 496, § 563; 27 An. 351; 
30 An. 359. 





R. N. Sims for Defendants and Appellees: 


First—The donation from Futch to Mrs. Cantey is not areal donation. It is burdened with 
heavy charges. ‘ The onerous donation is not a real donation when the value of the object 
given does not manifestly exceed that of tho charges imposed on the donee.” C. C, 1524. 

“In consequence the rules peculiar to donations inter vivos do not apply to onerous and 
remunerative donations, except when the value of the object given exceeds by one-half 
that of the charges or of the services.” C. C. 1526; 3 An. 230. 

“The donor may impose on the donee any charges or conditions he pleases, provided they 
contain nothing contrary to law or good morals.” C.C. 1527, The charges imposed in the 
act of donation are equal to about fifteen per cent. interest on the amount of the capital of 
the notes donated—much more than they were worth. 

“Donations by which charges are imposed on the donee, can never be reduced below the 
expenses, which the donee has incurred to perform them.” C. C. 1514. 

The so-called donation of 2ist of October, 1868, was a contract, and is subject to the rules 
governing ordinary commutative contracts. 

“It is no more a real donation than an act would be by which one of the parties made an 
irrevocable donation inter vivos of an immovable to the other party, who, in return, made 
to him a similar donation of the price. It will not be contended that a contract of that 
kind could be avoided by the subsequent birth of children to the donor, nor on account of 
the ingratitude of the donee. Compromises may assume any form, and simple obligations 
to do or give may be shown, by other evidence, to be the consideration of them.” Trop- 
long, Transactions, No. 34; 3 An. 230. 

‘Le droit de retour établi en faveur de l’ascendant donateur par I’art 747 C. Civ., ne peut 
étre exercé a l’égard des donations qui, par suite des charges dont elles sont accompagnées, 
peuvent étre qualifiées de contracts a titre onéreux.’’ Rossignol, 3, 76; Dalloz, Jurispru- 
dence Générale, 1849 ; V. Donation. 

“L’acte par lequel une mére donne 4 son gendre et 4 sa fille conjointement des immeubles, 
& la charge de la nourrir, de la loger et de l'entretenir sa vie durant, doit malgré sa dénom- 
ination, étre considéré, comme un contrat onéreux et aléatoire, si les charges imposées sont 
au moins l’équivalent de la valeur des immeubles * * * qu’il en résulte qu’en consentant 
4 se charger de cet entretien, les conjoints Reyss ont grévé la communauté d'une obligation 
dont la durée etait indéterminée et qu’en obtenant en échange les immeubles dont ils'agit, 
ce n’est pas une donation qu’ils ont regue mais un contrat onéreux et aléatoire qu’ils on 
signé. (Dame Reyss, C. Syndic Reyss); Dalloz, Jurisprudence Générale, 1851. 

In the case last cited, it appeared that the value of the property donated did not exceed 400 
or 500 francs, and that the charges amounted annually to about 100 francs. 

Second—The exception of want of tender was properly sustained. Since the date of the act 
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of 2ist of October, 1868, Mrs. Cantey has paid to Futch and Postian the sum of $3599 14, 
exclusive of the expenses incurred by her for the erection of the buildings for the donor’s 
use. The act of 2ist of October, 1868, being an ordinary commutative contract, the 
plaintiffs were bound to tender these sums to Mrs. Cantey as a condition precedent to 
their right to bring this suit. 

“The dissolving condition is that which when accomplished, operates the revocation of the 
obligation, placing matters in the same state as though the obligation had not existed. It 
does not suspend the execution of the obligation; it only obliges the creditor to restore 
what he has received, in case the event provided for in the condition takes place,’”’ C. C. 
2045; 24 An. 539; 21 An. 514; 23 An. 354. 

“A party demanding the rescission of a contract must return or offer to return the con- 
sideration received by him. Itis a settled principle in courts of equity, that relief will 
never be extended to a party against his own contract, without exacting from him strict 
justice to his adversary. This isa condition precedent to be heard.” 21 An. 425; 3 N.S. 
466; 4 La. 198; 19 La. 283; 2 Rob. 180; 5 Rob. 65; 6 Rob. 450; 4 An. 562; 2 An. 379; 9 
Rob. 306. ; 

“He who seeks equity must do equity. So, in all actions of rescission, the party seeking 
relief must first offer to restore his adversary to the situation he was in before the contract. 
An offer of restitution or an offer to perform his part of the obligation must be alleged and 
proved by plaintiff as an indispensable preliminary im an action to rescind a commutative 
contract.’’ Hennen 1020, and authorities cited. 


Third—This suit is based on the allegations that Mrs, Cantey has absolutely failed to fulfill 
any and all of the conditions attached to the donation. No reference is made in the petition 
in this case to the judgment of the court in the suit of ‘‘ Matilda Postian vs Mary Jane 
Cantey,” to enforce a specific performance of ONE of the conditions. Mrs. Cantey has 
shown that up to the 1st of January, 1876, she paid $3599 14 to Futch ard Postian, besides 
the sum disbursed by her to provide a comfortable home for them. Postian sued to enforce 
one condition. Mrs. Cantey set up asa defense that she was without means and under 
the law, she could not comply with it. She could not sue her husband, and the notes were 
not, and never had been in her possession or under her control. On these issues judgment 
was rendered in Mrs. Cantey’s favor. Matilda Postian acquiesced in the judgment and 
it has become res adjudicata. ’ ; 

The court decided that that particular condition or charge, was contrary to law, and 
impossible of fulfillment and must be considered as not written. C. C. 

This was the only lawful judgment which the lower court could have rendered in favor of 
defendant on the pleadings in that case. 

The position assumed by the plaintiffs in their brief, that the judgment in the Postian case 
estovs Mrs. Cantey from setting up any rights under the donation now, is palpably unten- 
able. That judgment which has the force of res judicata rather estops the plaintiffs from 
urging the non-compliance with that condition as a ground for the rescission of the dona- 
tion. 

The opinion of the judge in the Postian case, is paraded as conclusive of the absolute nullity 
ot the donation. : 

The plaintiffs are in error. The remarks of the judge so far as they went outside of the 
record and the pleadings, were mere obiter. 

“The reasons for judgment form no part of the judgment itself, though they may be con- 
sulted to explain an ambiguity. The thing adjudged will be found, not in the opinion 
pronounced, but the decree rendered.”” Hennen, 728, No. 15; 10 An. 261, 640; 12 An. 736. 

“Isolated expressions cannot control the decretal force of a formal judgment.” 

The reasoning of the court arguendois less to be regarded than the final conclusion announced. 
Hennen, 726, No. 7; 14 La. 445; 19 La. 318; 6 R, 208; 10 An. 352. 

The pleadings and facts must be separated from the judgment to determine it; and all 
recitals in the opinion are not to be considered as approved by the court. 18 La. 12. 

The decree alone indicates the decision. 14 An. 764. 
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“ Res judicata is not to be decided by the points raised in argument, but the issues raised in 
the pleadings.” 7@N. S. 430. 

A judgment has the force of res judicata as to all matters and demands set up in the plead- 
ing. 17 La. 92. 

In the Postian case, Mrs. Cantey did not set up the nullity of the donation. She only 
claimed, as a defense to the action, that her husband owed the ivterest, and that the pay- 
ment thereof could not be enforced as against her, In doing so she merely invoked the 
shield of the law’s protection. 

“A wife cannot, under any circumstances, become surety for her husband, and if she be 
really such, the form of the contract will be disregarded.” 2N.S. 39; 4 N.S. 388; 5 N. 
&. 431; 7 N. S. 252; 4 R. 508. 

“A wife whether separated in property or not, cannot bind herself for her husband, nor con- 
jointly with him for debts contracted by him before or during the marriage.” C. C. 2412; 
1R. 218; 4 R. 114; 7 R. 357; 2 An. 3; 12 An. 725; 14 An. 700; 12 An. 852; 14 An. 419. 

“The law prohibiting a wife from binding herself for her husband's debts is to a certain 
extent one affecting public order.’ 9 La. 589; 14 An. 169. 





Fourth—The plaintiffs, especially the executor, are absolutely without right to stand in 
judgment. 

Matilda Postian, the beneficiary under the donation, and the only party in interest besides 
Mrs. Cantey, comes into Court, denies all the allegations of their petition, and prays that 
their suit be dismissed with costs. 

Thetheory of the learned counsel is, that plaintiffs are suing for the use of Matilda Postian, 
but her pleadings do not indicate that she is inclined to favor that view of the situation. 
She is provided with the comforts of a home, and she testifies that Mrs. Cantey has 
always treated ber with kindness and given her food when she has asked for it. Evi- 
dently she prefers to bear the ills she has than fly to others she knows not of. 


Fifth—Upon no consideration of justice or equity can the plaintiffs’ suit prevail. Mrs, 
Cantey has never received one dollar of benefit or advantage under the so-called 
donation. She cannot use the notes; not a cent of interest has been paid on them; she 
cannot sue her husband; she has paid out her funds to Futch and Postian until all her 
means have been exhausted, when the arbitrament of the law is invoked against her to 
enforce a specific performance, with the result already mentioned. The executor has 
mistaken his remedy. It does not behoove Mrs. Cantey to point a way out of his difficul- 
ties. Futch received all that was stipulated in his favor in the act of donation, and his 
heirs, if his heirs they be, must make restitution to Mrs. Cantey before they can be heard 
to assail her rights under it. They stand in the place of Futch. He, if living, could not 
retake the notes of Mrs. Cantey’s husband, swelled in amount by the accumulated 
interest of fifteen years, and still be permitted to retain the large sum of money received 
from her. Neither law, justice or equity could sanction a result which would enable him 
thus to enrich himself at the expense of another. If he sought equity he must do equity. 

The temple of justice of our country is the House of God. 


The opinion of the Court was delivered by 

Pocué, J. This is an action to annul a donation inter vivos for non- 
compliance with the conditions imposed on the donee, and grows out of 
the following facts: 

On the 21st of October, 1868, J. B. Futch made a donation to the de- 
fendant of certain promissory notes amounting together to some $6256, 
held by the donor and due by J. D. Cantey, defendant’s husband. By 
the act of donation the notes were to be placed in the custody of a third 











NEW ORLEANS, MAY, 1881. 791 





Pugh, Testamentary Executor, vs. Cantey et al. 





party, and were to be delivered to the donee, as her absolute property, 
on her fulfilling certain conditions, which were in substance as follows: 

To provide for the donor and for a faithful servant of his, named 
Matilda Postian, a comfortable home, by building a house and out- 
houses of stipulated dimensions, on the property of the donee’s husband, 
and to provide said home during the lifetime of the donor and of his 
servant, to both of whom the donee was to furnish the subsistence of 
life to an amount not to exceed annually the interest at 8 per cent. on 
the amount of the notes donated; and that on the death of the donor 
and of his servant, and after a full compliance on the part of the donee 
with the conditions thus imposed, she would be entitled to the full 
possession and ownership of said notes. 

The donor died in 1872, but his servant is yet living. In his will, 
the donor entrusted E. N. Pugh, one of the plaintiffs herein, with the 
execution of his will, particularly charging him with the protection of 
his servant’s rights under the donation. 

Charging that the donee had violated the conditions of the dona- 
tion, but particularly in failing to furnish, since the year 1876, either 
supplies or money to the servant Postian, the executor, joined by two 
persons alleged to be legal heirs of J. B. Futch, prays that the donation 
be dissolved, and that the notes be delivered to them. 

Among other defenses, Mrs. Cantey excepts to plaintiffs’ action on 
the ground that the latter have failed to reimburse or tender to her, the 
value of supplies and the money given and paid by her to Futch and to 
the servant Postian since the date of the act of donation, which supplies 
and money amount to the sum of $3599 14; and that such payment 
or tender was a condition precedent to plaintiffs’ right of recovery. 

This exception, which was tried with the merits, was maintained by 
the lower court, and plaintiffs appeal. 

The proper solution of the question presented by this exception 
depends upon the nature or correct definition of the act which is sought 
to be annulled. It purports to be a donation of certain promissory 
notes, but is unaccompanied by the delivery of the objects given, which 
are placed in the custody of a third party, until the happening of an 
uncertain event, and the fulfillment of conditions depending, in a measure, 
upon the happening of the event; and it contains so many novel dispo- 
sitions and conditions that a proper understanding of the instrument is 
not free of some difficulty. 

But a careful examination of the act fully satisfies us that the 
primary object or motive of J. B. Futch in the contract was, by means 
of the notes held by him, two of which were secured by mortgage and 
vendor’s lien on the property of defendant’s husband, to secure to him- 
self and to his faithful servant, during their respective lifetime, a com- 








SUPREME COURT OF LOUISIANA, 


Pugh, Testamentary Executor, vs. Cantey et al. 








fortable home and assured means of subsistence or living. The measure 
of the pecuniary charges imposed on the donee depended exclusively 
upon the number of years to be yet allotted to Futch and his servant; 
the test of the donee’s fidelity in complying with her obligations being 
definitely fixed at the death of the last survivor of the two beneficiaries 
under the act. In accepting the future ownership of the notes in ques- 
tion, Mrs. Cantey contracted a pecuniary obligation of an indefinite 
amount, the precise figure of which was concealed in the womb of time. 

Under the stipulations agreed to, the amount to be contributed 
annually was to have reached at least five hundred dollars; and thus, if 
either beneficiary had lived twelve years from the date of the act, the 
pecuniary charges imposed on the donee could have reached the full 
value of the property given. 

It appears from the record that, notwithstanding Mrs. Cantey’s 
alleged short-comings in the execution of her obligations, she has dis- 
bursed under the terms of the act the sum of $3599 14 in eight years, 
exclusive of the cost of building the home required by the act. 

Plaintiffs themselves not only admit, but allege that the “ governing 
motive” of Futch in making the donation was to secure to himself 


- during his lifetime, and after his death to his servant, Matilda, during 


her lifetime, a comfortable living. 

Viewing the contract under the construction most favorable to 
plaintiffs, we are irresistibly led to conclude that the value of the object 
given in the act did not manifestly exceed that of the charges imposed 
on the donee, and that, therefore, it was an onerous and not a real 
donation. C. C. art.cle 1524; 3 An. 230; Dalloz, Jurisprudence Générale, 
1851, case of Reyss. 

Hence, as an onerous donation, it is not subject to the rules peculiar 
to donations inter vivos, C. C. article 1526; and the action for its disso- 
lution must be governed by the rules relating to ordinary contracts. 31 
An. 634; Marcadé, vol. 3, 3 704. 

Under this rule every commutative and synallagmatic contract 
implies the resolutory condition, under which one of the parties has the 
right to demand the dissolution of the contract for the non-performance 
of an obligation by the other, and under which matters are placed in 
the same state as though the obligation had never existed. C. C. Arts. 
2045, 2046. 

This rule has been uniformly interpreted by our courts to require 
that a party demanding the rescission of a contract must return or 
offer to return the consideration received by him, and that this is a con- 
dition precedent to his being heard. 21 An. 425, Latham vs. Hickey; 6 
R. 450; 5 R. 65; 2 R. 180: 4 Lu. 180; 2 N.S. 466. 

Proceeding to apply this principle to the present case, we are met 




















NEW ORLEANS, MAY, 1881. 793 


Pugh, Testamentary Executor, vs. Cantey et al. 








by a record which shows that defendant, after disbursing under the 
contract in favor of the donor and his servant considerable sums of 
money, and having yet reaped no benefit or advantage under the dona- 
tion, is now sued with a view to cut her off from all claim to the prop- 
erty given to her, under conditions faithfully executed by her during 
eight years, as admitted by plaintiffs themselves; and that they have 
not returned, or offered to return, the sums disbursed by her in favor 
of the beneficiaries under the onerous donation. 


Law, justice and equity alike require that the dissolution of this 
contract be preceded by at least an offer on the part of plaintiffs to 
place Mrs. Cantey in the position which she would occupy had the con- 
tract never taken place. 

Plaintiffs urge that, for two reasons, defendant cannot invoke the 
benefit of this rule. 


1. They aver that they, the executor and the two alleged heirs, 
have received nothing from the defendant, and that, therefore, they 
cannot be held to the reimbursement of funds never received by them. 


They evidently lose sight of the position which they assume in their 
pleadings, in which they act in lieu and stead of the deceased, seeking 
to enforce rights which he alone, if living, could demand; and seemingly 
forget that, as his legal representatives, they are amenable to all the 
defenses which could have been urged against him as plaintiff in a 
similar proceeding. 


2. They urge that Mrs. Cantey has debarred herself from claiming 
any right under the contract by her judicial admission in a suit filed 
against her in 1878, by Matilda Postian, seeking to enforce the specific 
performance of the conditions of the donation. They charge that, in 
her answer to the suit, Mrs. Cantey, urging the impossibility of the 
conditions imposed by the donation, alleged the nullity of the same, 
and that on the issue thus raised and for the reason of such nullity, 
the judgment rendered in the case, which is now final, rejected plaintiff's 
demand. They therefore urge that defendant is estopped from denying 
the nullity of the donation, thus leaving nothing for the Court to do in 
this case but to judicially declare said nullity. Hence they have reserved 
a bill of exception to the ruling of the district judge in admitting, over 
their objection, evidence offered by defendant in proof of the amounts 
disbursed by her under the contract. A careful inspection of the record 
in that Postian suit fails to produce on us the impression suggested by 
plaintiffs. In her answer defendant merely sets up her inability to pay 
the amounts demanded of her, for reason of her want of funds, growing 
out of her legal inability to enforce on her husband payment of the 
interests accrued on his notes and remaining unpaid. True, the judge, 
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in his reasons, strongly intimates the nullity of the contract; but he 
clearly says that such is not the issue before him, and in his decree he 
merely rejects plaintiffs‘ demand. He did not and could not decree the 
nullity of the act; and his judgment offers no impediment to the defense 
made by defendant in this case, which is not affected by defendant’s 
judicial admission in the other suit. The evidence was properly admitted 
and supports defendant’s allegations in her exception. 

It is unnecessary to express any opinion on the other defenses 
invoked by defendant. 

It is, therefore, ordered, adjudged and decreed that the judgment 
of the lower court, maintaining the exception of want of tender, be 
affirmed with costs. 

Rehearing refused. 








No. 8301. 


THE State or LovistaNa EX REL. M. L. Dowtine vs. F. J. Mix, SHERIFF, 
ET AL. 
This Court has no authority to issue the writ of Prohibition, either in the exercise of its ap- 


pellate or supervisory powers, unless it is to an inferior judge exceeding the bounds of 
his jurisdiction. 


| for a Prohibition. 


T. A. Flanagan for the Relator. 


The opinion of the Court was delivered by 

BrrmupeEz, C.J. This is an application for a prohibition. 

The relator avers that he has obtained an injunction to stay the exe- 
cution of a writ levied on property belonging to him and not to the judg- 
ment debtor; that it is not liable for the debt recognized; that his injunc- 
tion was dissolved; that he has taken a suspensive appeal from the judg- 
ment against him and furnished bond with good and solvent security, 
which, after test, was found to be in accordance with law; that, notwith- 
standing, the plaintiff in writ and the sheriff to whom the process is ad- 
dressed, have proceeded with the execution of the writ, to his, relator’s, 

‘injury. He prays that they be prohibited by this Court in the exercise 
of its supervisory powers. 

He is not entitled to the relief sought at our hands. 

We have no authority to issue a writ of prohibition, either in the 
exercise of our appellate or supervisory powers, unless it be to an in- 
ferior judge who exceeds the bounds of his jurisdiction. OC. P. 845. 

The petition prefers no charge whatever against the judge of the 




















NEW ORLEANS, MAY, 1881. 795 


State of Louisiana vs. Potter and Muller. 








District Court. It does not allege any evil for which a remedy can be 
asked in this Court. 

The parties against whom the writ is sought—a plaintiff and a 
sheriff—are not amendable to this Court in a prohibition suit, unless when 
the judge of the court is himself a main defendant in a proceeding of 
this description, and they are necessary adjuncts. State ex rel. Cientat 
vs. Judge, 32 An. 814. 

The application is dismissed with costs. 





No. 8254. 


Tue Strate or Lovisrana vs. J. W. Porter anp D. J. MULLER. 


This Court cannot review a criminal case on appeal, when the Transcript contains no bill of 
exceptions, no motion in arrest of judgment and no assignment of errors, and there is no 
defect in the proceedings patent on the face of the record. 

PPEAL from the Criminal District Court for the parish of Orleans. 
Luzenburg, J. 





J. C. Egan, Attorney General, for the State, Appellee: 


Questions of law in criminal cases are reviewable by this Court only when they come up by 
bills of exceptions or assignments of error. 


L. Marrero for Defendants and Appellants: 

First—It is not essentially necessary that questions should be brought before this honorable 
Court on bills of exceptions or assignment of errors to authorize its interference. The 
court can take cognizance of all errors patent on the record. State vs. Krepple et al., 20 An. 
402. : 

Second—The description of the property stolen must be certain, specific and minute, in order 
to validate the information, Whart. C. C. 1869 and 89; Whart. Prec. 190; 2 Hale, 180 ; 
Arch. C. P. 45. 

Third—The name of the owner of the property stolen is essential to the validity of the in- 
formation. Whart.C. C. § 1823; 2 Hale, 181, etc.; Unger vs, State, 42 Miss. 642. 

Fourth—The information should have been made, and the accused prosecuted under a special 
statute and not for petty larceny. Rev. Stat. 3685. 





The opinion of the Court was delivered by 

BrermupeEz, C. J. Ona charge of petty larceny, the defendants were 
tried, convicted and sentenced to hard labor, for one year in the State 
Penitentiary. 

From the judgment and sentence they have appealed. 

The transcript contains no bill of exception, or motion in arrest of 
judgment, or assignment of errors. We discover no defect patent on 
the face of the record. 

The objections raised in the brief, even if properly presented, would 
be untenable. 32 An. 1020. 

Judgment affirmed 








| 
| 
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No. 8214. 


AUGUSTE GUESNARD vs. ExEcuToRS OF JOHN BirpD, oF Missouri. 


Article 660, C.C., relating to the predial servitude of drain, is to be liberally construed in 
favor of the estate to which it isdue. Previous Decisions affirmed. Held accordingly, 
that the owner of an estate whose waters flow by natural drain on the lands of his neigh- 
bor, has the right of cutting ditches or canals by which the waters may be concentrated 
and their flow increased beyond the slow natural process, by which they would ultimately 
reach the same destination. 

Apparent predial servitude acquired by the prescription of ten years. 


PPEAL from the Twenty-Third Judicial District Court, parish of 
West Baton Rouge. Cole, J. 


Favrot & Lamon for Plaintiff and Appellee: 


First—The provisions of Art. 656 C. C., if interpreted to the letter, would, in effect, condemn 
to sterility the superior estate. Every man has a right to clear and cultivate his land ; he 
may make ditches, not for the purpose of making the water flow upon the adjacent land, 
but for the purpose of improving and cultivating his own, and making it healthy. He is 
not to do this, however, to the injury of his neighbor. 12 L. 503; 14 L. 163; 15 An. 300, 
683; 16 An. 151; 6 An. 645; 7 An 291. 

Second—Continuous and apparent servitude may be acquired by title, or by possession of ten 
years. R.C. C. 765. 

Third—A servitude can be extinguished by the erection of works incompatible with its ex- 
ercise, only when made with the express permission, verbal or written, of the owner of 
the estate or creditor of the servitude. R. C. C. 765. 

Fourth—When John A. Bird sold the Bellevale plantation to James L. Lobdell in 1858, if the 
apparent sign of service existed, and no mention was made of the same in the deed of sale, 
the service continued to exist as before the sale. C. C. 765; 4 L. 312; 5 R. 16; C. C. 763, 
‘764, 766. . 

Fifth— Plaintiff stands in the shoes of John A. Bird, the original owner of Belmont and Belle- 
vale plantations. Canals or cuts to drain his entire tract are servitudes, and, after selling 
the tract to different parties, his vendees cannot, by erecting levees, etc., interfere with 
such drains. 5 An. 590. 

Sixth—The use which the owner establishes on one part of his property in favor of another is 
equivalent to a title as to perpetual and apparent servitudes, which may be acquired by 
title, and to establish which permanence of destination, and the caractére de perpétuité 
are essential requisites. 5 R. 16; 1 An. 407; 3 An. 166. 

Seventh—The destination du pére de famille, or disposition of the owner, is, in reality, a ser- 
vitude equivalent to an alienation. C.C. 645, 727, 763, 765; 12 An. 473. 

Eighth—A sale of a servitude, separate from the place to which it is due, confers no title to 
the purchaser. Being essentially due, from one estate to another, they remain the same 
as long as no change takes place in regard to the two estates, whatever change may take 
place in the owners. R. C. C. 652, 653. 

Ninth—Prescription for non-usage does not take place against natural servitudes, which 
originate from the situation of the places. C.C. 791; 1 R. 321. 


S. P. Greves and Barrow & Pope for Defendants and Appellants: 


First—In order to make out title by prescription, the plaintiff must prove that he held 
peacable, public, continuous, uninterrupted and unequivocal possession, a sufficient time 
and under a just title, with proof of exact commencement of that possession, which we 
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contend he has failed todo. 14 An. 511; 11 An. 78; 10 An. 327; C. C. Arts. 3486, 3487, 
paragraph 2, 3491. 

Second—Plaintiff was estopped from showing title by destination by act of sale, when the 
same act of sale of Bellevale plantation, from Bird to Lobdell, contained a warranty 
against incumbrances on the place, and that the existence of the ditch on the place, on 
the day of sale, was not proven. 15 An. 140; 11 An. 489. 

Third—The act of sale from Bird to Lobdell, of date 29th March, 1866, has no reference what- 
ever to the servitude in question, and related to another ditch. Nor had this title been 
alleged in plaintiff's petition. He should not have been allowed to prove it. 15 An. 618; 
24 An. 157, 

Fourth—That the owner of Belmont plantation, during the year 1864, interrupted the course 
of prescription, if not acquired, and abandoned it, it acquired, by closing the ditch in 
controversy. 

Fifth—By the sale of Belmont plantation to L. F. Generes, on the 4th April, 1867, with the 
ditch C D closed, the plantation lost said servitude by change of destination. 22 An. 117. 

Sixth—Plaintiff has constantly increased and enlarged the ditches B E, BC and C D, which 
has aggravated the servitude and interrupted the course of prescription. 7 La. 54; 16 
An. 275. 

Seventh—The natural flow of water was not into Choctaw, but between the two bayous. 
Plaintift has diverted the water from its course. 

Eighth—Plaintiff's right to drain into Choctaw is limited, as stated in testimony of A. T. 
Bird. 

Ninth—The nature and extent of the servitude of drainage is clearly defined by Art. 660 Re- 
vised Civil Code. The proprietor above can do nothing whereby the natural servitude 
due by the estate below may be rendered more burdensome. 12 La. 504; 14 La. 161. 





The opinion of the Court was delivered by 

Pocufé, J. This case involves a right of servitude claimed by 
plaintiff. 

He alleges that he owns a sugar plantation known as the “ Belmont,” 
situated on the right bank of the Mississippi River, in the parish of 
West Baton Rouge, adjacent to, and bounded on the upper line by, the 
defendants’ plantation, known as the “ Bellevale,” from which it is 
separated by a lane running from the river front to forty arpents in the 
rear, or from north to south. 

He avers that the natural flow of waters on the upper part of his 
plantation is from front to rear, to a certain point, and thence in a 
southwestern direction; and that for upwards of twenty-five years that 
portion of his plantation has been drained mainly by a ditch on the 
upper line of his place and running back to the forty arpent line, where 
it turns to the right or west, and crossing over defendants’ lands, a 
distance of above seventy feet, empties into a stream known as “ Little 
Bayou Choctaw,” which takes its rise in the front upper part of his field, 
runs in a southwestern direction until it crosses over into defendants’ 
Bellevale plantation, whereon it runs nearly due south, far beyond the 
point where it is intersected by the ditch described above; 

That, through constant use by himself since 1869, and by his vendors 
before him, of the ditch connecting between his upper line leading ditch 














——— 
a 


SUPREME COURT OF LOUISIANA, 


Guesnard vs. Executors of Bird. 








and Choctaw Bayou, altogether for upwards of twenty-five years, he has 
acquired this right of drainage by prescription of ten years; but that, 
in the beginning of the year 1880 the defendants, through a tenant and 
an agent, by damming and otherwise obstructing the connecting ditch 
described above, have interfered with his acquired right of servitude, 
materially impeded the drainage of his lands in the southwestern por- 
tion of his plantation, which are thus rendered unfit for cultivation, and 
he prays for judgment enforcing his right of servitude as claimed, and 
for damages. 


The defendants, through a curator ad hoc, filed a general denial, 
followed by a special denial of the servitude claimed by plaintiff. They 
aver that, by making and keeping open the ditch described by plaintiff 
and by diverting, through artificial means, the natural flow of waters 
from the southeastern portion of his plantation to the southwestern 
part, and emptying them into Bayou Choctaw over their lands, plaintiff 
has caused their lands on the southeastern part of the Bellevale to be 
overflowed and seriously damaged their crops for several years; and 
they pray for judgment abating the nuisance complained of, rejecting 
the right of servitude claimed by plaintiff, and for heavy damages. 


The lower court recognized the right of drainage as claimed by 
plaintiff, ordered the removal by the sheriff of the obstructions placed 
in the connecting ditch on defendants’ lands, and ignored all damages 
claimed by both parties. 

The law applicable to this case having been frequently expounded in 
numerous decisions of the Supreme Court, the parties differ very little 
on this point. 


Defendants, however, contend for a strict and rigid interpretation 
of article 660 of our Civil Code, which prohibits the use of the industry 
of man in causing the flow of waters from the upper to the lower 
estate. ; 

On the other hand, plaintiff advocates a liberal construction of the 
article, as laid down by this Court in 12 L. 503; in 15 An. 300, 681. 


Guided by these clear and learned decisions, we concur with plaintiff 
in the opinion that a rigid interpretation of that article would condemn 
to perpetual sterility all the rich lands in lower Louisiana bordering on 
the Mississippi River, and we hold that the article must not be construed 
so asto debar the owner of an estate, whose waters flow by natural drain 
on the lands of his neighbor, from the right of cutting ditches or canals 
by which the waters may be concentrated, and their flow increased 
beyond the slow natural process by which they would eventually reach 
the same destination. 

Having reconciled this difference of construction between the par- 
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ties, who are in perfect accord on all other legal questions involved in 
the cause, and rely upon the same authorities and decisions, we 
have reduced the issue to a simple question of fact, which is embodied 
in the two following inquiries. 

1. Do the waters on the upper and rear portions of Belmont Plan- 
tation drain naturally in a southwestern direction, and towards the 
southeastern portion of Bellevale Plantation ? 

2. Has plaintiff, through his own right and through the previous 
owners of Belmont Plantation, enjoyed, without legal interruption for 
more than ten years, the right of draining the waters of the upper 
portion of said plantation into Bayou Choctaw, by means of the upper 
line leading ditch of said plantation and the connecting ditch at the 
forty arpent line, where it intersects said bayou? 

As might be naturally expected in a case like this, growing out of 
differences which have culminated in bad and angry feelings between _ 
near neighbors, the testimony is very voluminous and painfully con- 
flicting, reflecting ina great measure the degree of sympathy felt for 
the contending parties by some of their respective witnesses. 

Hence we have taken great pains in carefully weighing the testi- 
mony, in discovering the means and sources of knowledge of the various 
witnesses whose testimony is clashing or conflicting, and our conclu- 
sion after such an analysis is that the affirmative of both the above 
inquiries is established by the evidence. 

It would be an idle waste of time, and a composition of matter of 
little interest or instruction to the student of jurisprudence, to repro- 
duce in this opinion the analysis which we made of the testimony, and 
to parade the names or the statements uf those witnesses who carried 
conviction to our minds, or to expose the names of those witnesses 
whose statements were contradictory, self-destructive, or not clad in the 
livery of truth. 

Our conclusions on these questions of fact are strengthened by 
those of the district judge, who is of the vicinage, heard and saw the 
witnesses testify, knew their degree of intelligence, their reputation and 
standing, and was familiar with their means and sources of knowledge 
of the matters whereof they spoke; and who found, as we do, that 
plaintiff had made out his case on the matters of fact involved in this 
litigation. 

We must state, however, that several witnesses are positive in 
deposing that they knew of the existence of the connecting ditch as far 
back as 1852, and others as far back as 1856, and that such statements 
are not necessarily contradicted by the statements of other witnesses, 
who say that they did not see such a ditch before 1858 or 1859. In the 
analysis and construction of testimony, it is elementary that, all other 
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things being equal, positive testimony on: a given point must always 
predominate over negative testimony on the same point. But, be that 
as it may, allthe witnesses who are in the least familiar with the grounds 
agree that the ditch in question exists and was used as drainage for the 
waters of Belmont since 1858, or the beginning of 1859. 

But defendants contend, and the evidence shows, that the ditch was 
dammed up by the then owner of Belmont in the year 1864, and that this 
was an interruption of prescription in favor of the servitude, if not yet 
acquired, or a renunciation or abandorment of the right, if prescription 
had acquired. But the same evidence which shows the obstruction 
relied upon, proves at the same time that this act of the owner cannot 
be construed as an abandonment of that drainage, for it shows that the 
object of the owner in stopping up this ditch was to prevent the flow of 
waters from two crevasses from running into his field through that 
ditch. Any one familiar with the system of plantation drainage in 
Louisiana knows that the ditches and canals, which are not only essen- 
tial but indispensable to the proper drainage of plantations under 
ordinary circumstances, have to be stopped up when waters from 
crevasses invade the plantations from the rear. 

Defendants also complain that plaintiff, since his ownership of 
Belmont began, has aggravated the servitude, if it ever existed, by 
increasing the size of the ditch in question, as well as that of other 
ditches on his lands, which connect with said ditch, and has thus con- 
centrated an unusual and unreasonable volume of waters, which must 
escape exclusively through the ditch in question; and these acts are 
held up by defendants as interrupting the’ prescription set up by 
plaintiff. . 

The evidence fails to sustain these complaints, or to show that 
plaintiff has done any act reprobated by law or in derogation of his 
vested rights. 

We are satisfied from the evidence that the increase of the volume 
of water which runs from that point on the southeastern part of 
Bellevale Plantation is caused by the present condition of Bayou 
Choctaw, which is fast filling up by fallen trees and deposits, from want 
of proper attention and cleaning. 

If the necessary works were done to that stream, its draining 
capacity would be restored to its former position, and no trouble would 
be felt by either Belmont or Bellevale. 

Believing that justice was administered fairly and impartially by 
the district judge, we, therefore, affirm his judgment with costs. 

Rehearing refused. 
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Susan 8S. Maciin vs. THE NEw Enatanp Mortvat Lire Insurance CoMPAny.. 


After introducing in evidence, without any qualification, the certificate of the medical exam- 
iner, Defendant should not be permitted to impeach its integrity or assail the correctness. 
of its statements. 

A strong prima facie case made out by Plaintiff, cannot be defeated by conflicting evidence. 


PPEAL from the Fourth District Court for the parish of Orleans.. 
Houston, J. ? 





Thos. J. Semmes for Plaintiff and Appellee : 

First—A party to a cause who, without reservation, introduces in evidence an official certifi- 
cate, cannot impeach its integrity or the truth of its statements. 

Second—The father of the insured died of Bright's disease of the kidneys. Defendant com. 
pany accepted an application in which it is stated the father died of paralysis. The 
company is estopped to gvoid the policy on the ground of misstatement, paralysis not 
being a disease but the consequence thereof, and the insured not knowing his father die@ 
of Bright’s Disease. This is so, even if the insured has guaranteed the truth of his 
statement. 


Bayne & Renshaw for Defendant and Appellant: 


An applicant for insurance upon his life who makes statements as to his health, or as to the- 
cause of death of his parents in his application, upon the faith of which a policy of insur- 
ance issues, and which he warrants to be true, is bound by the same, and if such state- 
ments are not true, the policy is vitiated and becomes null and void. 

Parties have the right to make statements in their application for insurance a part of their 
contract and to warrant that they are true; such warranty must be literally and strictly 
complied with. 

Such warranty is not avoided by a suggestion that the applicant believed the statement to be 
true—the express warranty being that the statements are in all respeéts true. 

A medical examiner, who wrote a certificate appended to an application for insurance, should 
be allowéd to state that he did not write certain words found in the certificate and that 
these words were not true. 


The opinion of the Court was delivered by ; 

Bermupez, C.J. The plaintiff, as beneficiary, claims $5000, as the: 
amount of a policy of insurance issued by, the defendant company on. 
the 13th of April, 1874, by which the life of her son, John D. Maclin, 
was insured for her benefit. 

He died on the 15th of September, 1875, sixteen months after the 
insurance had been obtained and the policy issued. 

On defendant’s refusal to pay, this suit was brought. 

The grounds of resistance are: that several of the answers made 
by Maclin to the interrogatories propounded to him, at the date of his. 
application, were untrue. It is charged that he stated that he had had 
children’s diseases and none others; whereas, in truth, at the time, to 
his knowledge and that of his physician, he had Bright’s disease of the 
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kidneys; that he said he had never u@Mergone any medical examination 
except on children’s diseases, whereas, in fact, he had been examined 
for Bright’s disease; that he had stated that his father had died of 
paralysis, whereas, in truth, he had died of Bright’s disease of the 
kidneys; that, in the medical examiner’s certificate appended to the 
application, the words “ urine examined” were not written by the exam- 
iner, and that no examination was made. 

After hearing, the lower court gave judgment for plaintiff, and the 
defendant has appealed. 

The. evidence shows the insurance and the death. It establishes 
prima facie plaintiff's case. Tie record discloses, however, that on 
information accidentally received by the agent of the company here 
from a brother of the insured and otherwise, that their father had died 
of albuminuria, and that J. D. Maclin was himself afflicted with the 

_ disease, and had been suffering from it possibly for eighteen months, 
the facts were brought to the knowledge of the company, who answered 
requiring return and cancellation of the policy on accourt of the mis- 
statement of the cause of the father’s death, and directing the agent, in 
case of refusal, to notify the insured that in the event of loss no payment 
would be made. Upon notification and refusal, Maclin was informed 
that the policy was avoided. 

It is claimed that the objection taken to one defect waives all 
others and, consequently, that the resistance of the company must be 
restricted to that objection which relates to the misstatement of Maclin 
touching the cause of his father’s death; Bliss Ins. sec. 263; 17 Iowa, 176; 
but we deem it immaterial to determine the point. 

Some twenty witnesses were heard below on behalf of both parties. 
We do not find that it establishes that Maclin knew, at the date of his 
application, that he was afflicted with the stated disease, or even that, 
in point of fact, he so was. 

The family physician, Dr. Holliday, whose testimony, covering some 
fourteen pages, is uncontradicted and unimpeached, and to which we 
attach great weight, distinctly says that he could not make the assertion 
that Maclin had albuminuria on April 4th, 1874. He explains how the 

. certificate which he gave on the subject is not binding, and does not 
shake his statement. 

‘It is not shown that Maclin was under treatment for the disease in 

question prior to, or at the time of, his application. The medical exam- 
iner’s certificate annexed to the application, which was in defendants’ 
possession and which was introduced in evidence by them, shows that 
the urine of the applicant was examined. After introducing it in proof, 
without any qualification, the company could not be permitted to 
impeach its integrity, or assail the correctness of its statements. The 
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court properly ruled out the attempts to explain, contradict or impugn 
its recitals. 

The question of date is a material one, and is not settled difterently 
by the declaration of the other witnesses, which, to some extent, are 
neutralized by adverse testimony. The depositions are somewhat con- 
flicting, but they could probably be reconciled favorably to the preten- 
sions of the plaintiff. Whatever they be, they are not such as can defeat 
the strong prima facie case made out by the plaintiff, in whose favor 
the balance of probabilities more than preponderates. 

Neither do we find that Maclin misstated the cause of his father’s 
death, of which he was not aware. He declared that which he had heard 
and seen, and thought was the truth, namely: that his father died of 
paralysis, which is a symptom and not a disease. This declaration was 
sufficient to put the company upon inquiry into the cause of the 
effect. 

Under the circumstances of this case, we think, with the District 
Judge, who saw and heard the witnesses and who could well appreciate 
their testimony, that the company is liable. 

96 U. S. 242; 97 Mass. 148; 23 Conn. 244; Bliss Life Ins., sections 261 
263. , 


It is, therefore, ordered and decreed that the judgment appealed 
from be affirmed with costs. | 
Rehearing refused. 


No. 6759. 
ALFRED MARCHAND vs. WARNER VAN NORDEN ET AL. 


This is a case of fraudulent dation en paiement set aside by the Revocatory action, in which 
the plaintiff obtains judgment, decreeing that he should be paid out of the property thus 
unlawfully transferred, by preference over the other creditors of the fraudu.ent debtor, 
in consequence, (it seems), of his having had the transfer annulled by his suit. 


PPEAL from the Fifth District Court for the parish of Orleans. 
Rogers, J. 


W. S. Benedict for Plaintiff and Appellee. 
Lacey & Butler for Defendants and Appellants, 


The opinion of the Court was delivered by 
Levy, J. The plaintiff, Alfred Marchand, a judgment creditor of the 
Mississippi and Mexican Gulf Ship Canal and Drainage Company for the 
sum of $5187 60, with eight per cent per annum interest thereon from 
“9th of January, 1872, and costs of suit, issued execution on bis. said judg- 
ment, which was returned nulla bona. Said judgment was recovered 
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on the 15th of April, 1872. He avers in his petition herein, that said 
company, in order to cover fraudulently its property from its creditors, 
or to give an unfair preference to one of them, did fraudulently make 
a transfer thereof to one Warner Van Norden, defendant herein; and on 
the 22d of November, 1872, by public act before A. Hero, Jr., notary 
public, fraudulently sold and conveyed to said Van Norden certain 
_ dredge-boats, flat-boats, mules, wagons, horses, steam-tug, machinery, 
tools, fixtures, etc., etc., therein enumerated, for the pretended consider- 
ation ot $50,000, placed as a credit on a pretended indebtedness of 
$161,962 86 of said company to said Van Norden; that said company 
at said date was, to the knowledge of Van Norden, heavily in debt, 
and he advised said sale and transfer to himself with the view and 
intent of assisting said company to evade the law and shield said prop- 
erty from the pursuit of his creditors and to obtain a fraudulent prefer- 
ence, as a creditor, for such sum, if any, as was due to him, said Van 
Norden, being impecunious and without capital or credit in any such 
sum. He further avers that, on the 3d of May, 1873, with the same 
intent and object of fraudulently securing a preference, and to further 
said object, said Van Norden did, by public act passed before A. Hero, 
notary public, make a simulated pledge of said before-described prop- 
erty to the firm of E.C. Palmer & Co., to which firm he, said Van Norden, 
pretended to be indebted for advances made, but who, in truth and fact, 
were interested with said Van Norden in said transactions, and were 
acting in his name therein, said transfer embracing the entire property 
of said éompany, all which facts were well known to said Palmer & Co. 
and Van Norden. He avers that said property is liable to execution on 
the judgment of petitioner. He prays that said sales and transfers be 
set aside and said property be decreed to be the property of said com- 
pany and subject to the payment of its debts, and specially of the judg- 
ment of plaintiff over the claims of all other creditors. 

The defendarits filed an answer of general denial and the plea of 
prescription of one year. , 

There was judgment decreeing “that the sales and transfers to 
Warner Van Norden, as set forth in plaintiff's petition, be set aside; 
that the property described in the act passed before Andrew Hero, Jr., 
on the 22d November, 1872, be decreed to be the property of the Missis- 
sippi and Mexiean Gulf Canal Company and subject to the payment of 
its debts, and especially of the judgment of plaintiff, with all interest 
and costs, in suit No. 9333 of the late Seventh District Court for the 
parish of Orleans, and now suit No. 38,172 of the Fourth District Court 
for said parish, (viz: the sum of five thousand one hundred and eighty- 
seven dollars and sixty cents with eight per cent interest per annum 
thereon from January 9th, 1872, until paid, with clerk’s and sheriff’s 
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costs), over the claims of all other creditors.” It was further decreed 
“that whatever rights E. C. Palmer & Co. may have in this matter they 
can assert at the proper time, and the rights of plaintiff are reserved to 
contest, in such proceedings as the law may permit, the claims of said 
E. C. Palmer & Co. upon the property which is alleged to have been 
pledged to them;” and further, “ that the defendant, Van Norden, pay all 
costs of suit.” From this judgment all the defendants took a suspensive 
appeal. . 

In plaintiffs brief we find this statement: “ Plaintiff has filed an 
answer to the appeal praying absolute judgment against both defend- 
ants.” The transcript and record exhibit no such answer, while the cer- 
tificate of the clerk of this Court, appended to the transcript, sets forth 
that “no answer to the appeal or application for the amendment of the 
judgment appealed from has ever been filed in the above entitled cause.” 
Hence, no amendment of the judgment in favor of the plaintiff will be 
considered by us. 

The judgment of the lower court was: based upon the reasons con- 
tained in the opinion of the judge a quo, and seem to us to be well sus- 
tained by the facts as shown in the record and the application of the 
law thereto. The testimony goes to show that, at the time the trans- 
fer of 22d November, 1872,.was made the company was insolvent, and 
this fact was within the knowledge of Van Norden. Van Norden’s inti- 
mate connection with the affairs of the company, his actual control of 
its operations, were of such a nature that it seems to us next to an im- 
possibility that he could have been ignorant of its affairs, its liabilities, 
its pecuniary embarrassments and its actual insolvency. As well stated 
by the District Judge: “ At the time of the last act of sale, whereby 
he acquired title to the drainage boats, mules, tools, etc., it must be 
remembered that, in May prior, he had obtained upon a promise to ad- 
vance money, the subrogation to all the rights and franchises of the 
company; and from the testimony of Mr. Moody, ift the record, it ap- 
pears that the canal itself, which he at one time ‘estimated to be worth 
$1,000,000 is now valueless’; ‘that the company has no assets or property, 
and that its stock has no value.’” We do not think the transaction as 
to the sale and transfer of the property was marked with good faith, 
but on the contrary, are satisfied that it was intended to give an undue 
preference to Van Norden over other creditors of the company. Besides, 
we concur with the judge a quo in the opinion, that the transfer was, 
to all intents and purposes, intended as a dation en paiement, and, as 
such, was given to secure an unjust preference over creditors, and 
should, therefore, ‘be annulled. C.C. 2655 to 2659; 1 Martin, 240; 4 N. 8. 
651; 13 An. 353. 

The judgment appealed from is affirmed with costs. 
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No. 8164. 


LovrstanA WESTERN Rartroap Company vs. Hopkins, KENNEDY, ET AL. 


Act No. 21 of the Legislature of 1878, chartering the Louisiana Western Rail Road Company, 
and giving it, (sect. 6,) the right to embrace several landholders as defendants in one’ 
expropriation suit, does not make the judgment in the premises appealable, on the score 
that the aggregate amount allowed to all such defendants, exceeds $1000, though the 
amount allowed to each respectively, is less than that sum. 

The proceeding in such case cannot be assimilated to a concursus of creditors. 

The Act in question did not and could not, under the Constitution, .attempt to regulate the 
jurisdiction of this Court. 

The consolidation of two distinct suits between the same parties, in each of which the mat- 
ter in dispute is less than $1000, does not vest this Court with jurisdiction. 


PPEAL from the Twenty-Fifth Judicial District Court, parish of 
Lafayette. Mouton, J. 


Breaux & Hall for Plaintiff and Appellant : 


First—There was no pirtition of the plot of ground sought to be expropriated from the Bou- 
dreaux heirs nor of the grading thereon, the joint and undivided value whereof is in contest. 
Ree. p. 36-7-8. ; 

Second—Where suits are consolidated by consent of all parties, and one judgment is to be 
rendered, the actions must be considered as one in relation to the matters in dispute, and 
the joint amount involved is the test of jurisdiction on appeal. Heirs of Ballio vs. 
Prudhomme et al., 8 N. S. 338; Bowman et al. vs. New Orleans, 27 An. 501; State ex rel. 
Murtagh vs. The Judge of the Eighth Court, 23 An. 761; Marshall & James vs. Fall & 
Co., 9 An. 92; Lartigue vs. White et al., 25 An. 291; Galt vs. O'Callaghan, 2 An. 984. 

Third—Where suits have been consolidated by consent, and the plaintiffs have been con- 
demned in one judgment and suit to pay an appealable amount, the appellate court has 
jurisdiction. Rhodes vs. Schofield, 6 An, 352. 


M. E. Girard and E. Simon for Defendants and Appellees. 


Mction To Dismiss. 

The opinion of the Court was delivered by 

Pocuf, J. Plaintiff has taken this appeal from a judgment homolo- 
gating the report of arbitrators in a suit for expropriation of lands, 
brought by the company against fourteen different parties, whose lands 
were necessary for its right of way, and could not be obtained without 
judicial process. 

In support of their motion to dismiss the appeal, defendants urge, 
among other reasons, that this Court ig without jurisdiction, on the 
ground that the matter in dispute as to each party does not exceed one 
thousand dollars exclusive of interest. 

Plaintiff in its petition alleged no value as to any of the tracts of 
land sought to be expropriated, and hence our jurisdiction must be 
tested by the amounts allowed to the respective parties by the award 
of the arbitrators, as homologated by the lower court, and which are as 
follows: 
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To Hopkins, one of the defendants 

To Kennedy 

To Zéphirin Boudreaux 

To the Lawrence minor heirs 

To the heirs of age of Olivier Boudreaux, ten in number, sued 
separately 


Plaintiff contends that these defendants were joined in one expro- 
priation proceeding, under the express authorization in its charter, to 
be found in section 6 of Act 21 of 1878, which provides that the petition 
‘““may embrace as many distinct parcels of land, though belonging to 
different parties, as the said company shall think proper to include in 
one application,” and that the aggregate amount allowed by the judg- 
ment to all the defendants collectively should be the test of our jurisdic- 
tion, as in the case of a concursus, in which the entire value is to be 
distributed ratably among the several owners. 


We cannot assent to this proposition. We think that the object of 
the Legislature, in allowing the cumulation of several demands in one 
application, was for the purpose of facilitating the company in acquiring 
its right of way so as to expedite the construction of its road as a work 
of public utility, and for the purpose of curtailing the costs which 


would be incurred in the appointment and organization of several or 
many boards of arbitrators. But we cannot conceive that the statute 
can have any effect on the jurisdiction of this Court, which must deal 
with each land owner as a separate and distinct party, entitled to rights 
personal to himself and independent of those of his co-defendants. 
There is no community of interest between the various defendants; the 
evaluation of the lands and damages of each must be made separately, 
and the adjudication affects each separately and distinctly, as though 
they had been made defendants in so many different suits. . 


If the company had been satisfied with the award and judgment, 
and an appeal had been taken by one of thé defendants, he certainly 
could not have invoked the entire value of the lands expropriated as 
the test of our jurisdiction. He would have been limited and cgnfined 
to the vindication of his own separate and distinct interest, and the 
amount allowed to him by the award would have been held to constitute 
the matter in dispute. The company can claim no gre&ter rights than 
any of its opponents, and must be governed by the same rule. 

Plaintiff is also in. error in assimilating this proceeding to a con- 
cursus in which a fund is to be distributed, and the amount of which is 
the matter in dispute. 

This position is antagonized by the very object of this appeal, which 
is to reduce the aggregate amount of the award, and is predicated upon 
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the assumption that the amount of the fund to be distributed is not yet 
determined, but is the very issue involved in the appeal. 

An admission by the company that the matter ih dispute is the 
aggregate amount allowed by the award, would be an admission of the 
«correctness of the judgment appealed from, and would at once do away 
with the appeal. Hence we conclude that the only right conferred by 
the section of the statute relied upon, is the power of the company to 
join as defendants in one suit separate land owners, who could not 
otherwise be joined in one action, and that by such legislation the law- 
giver did not, as he could not, attempt to regulate the jurisdiction of 
this or any other court whose jurisdiction is defined by the Constitution. 

Plaintiff further contends that several awards amount separately 
‘to more than one thousand dollars each, but fails to point out which, if 
any, case comes under this category. 

He, doubtless, refers to the award in favor of the heirs of Olivier 
Boudreaux, which was for $2200, and to Hopkins, to whom the judg- 
ment allows $681,in the expropriation proceedings, and $1000 in the 
suit for injunction and damages, which he had instituted against plaintiff, 
and which by consent of parties was consolidated with the application 
for expropriation. 

The record shows that the heirs of Olivier Boudreaux, ten in num- 


» ‘ber, were sued separately and Ly name, each for his individual share; 


and from an act of partition offered in evidence by plaintiff, it appears 
that, as far back as April, 1878, these heirs had divided among themselves, 
‘in kind and by lots, the very lands in question. Each heir is, therefore, 
entitled, in his own separate right, to one-tenth of the award of $2200, 
and that share is the amount which is in dispute as to each of said 
heirs. 

As to Hopkins, he was plaintiff in the injunction suit, and defend- 
ant in the ofher ; the causes of action were different and distinct in the 
¢wo suits, and it is untenable to argue that the two amounts involved in 
the two cases can be cumulated for the pape of determining our 
jurisdiction of this appeal. 

Oe@nsidering, therefore, that our jurisdiction in this case must be 
‘tested by the amount involved as to each land owner, and in each dis- 
‘tinct suit, and that none of the parties has in any one suit an interest in 
an amount excéeding one thousand dollars, we conclude that we have 
no jurisdiction. Morgan’s La. & Texas R. R. vs. Bourdier & Bellesein, 
32 An., not reported; 30 An. 609; 29 An. 108; 28 An. 172; 18 An. 136. 

It is, therefore, ordered that this appeal be dismissed at appellant’s 
costs. , 

Justice Topp takes no part in this decision, being related to one of 
the parties. 
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No. 8277. 


O. A. Prerce, D. A. Kenyon, ASSIGNEE, vs. W. L. CUSHING ET AL. 


On Motion To Dismiss. 


When an appeal is dismissed on motion of the Appellee, on the ground that the Transcript 
was not filed within the legal delay, though the appellee did not himself bring up the 
record for the purpose of dismissal under Articles 588-590, C. P., the Appellant shall be 
considered as having abandoned his appeal and shall not be permitted afterwards to 
renew it. 


PPEAL from the Sixth District Court for the parish of Orleans. 
Rightor, J. 


R. T. Posey for Appellee: 


First— When the appellant has not filed the record within the time fixed in the order of appeal; 
nor within the three daysof grace; nor within the further time allowed him by the Supreme 
Court—the appellee has a right to presume the appeal has been abandoned ; and has the 
right also to demand its dismissal and rejection, and to conclude the appellant from a 
tenewal of the appeal, if it appear from the transcript that citation of appellee was served 
on appellee. C. P. 590, 594; Bell vs. Williams, 3 L. 251; Pond vs. Horton, 7 L. 177 ; Copley 
vs. Routh, 3 An. 189; R. R. Co. vs. Hood, 3 An. 226; Dwight vs. McMillen, 4 An. 350; 
Palfrey vs. Winter, 8 L. 206; Dozer vs. Sargent, 4 L. 41; Ducournau vs. Levistones, 4 An. 
30; Succession of Logan, 4 An. 279; Brickel vs. Connor, 10 An. 235; Redman vs. Mann, 
24 An. 189; Martee vs. Edwards, 20 An. 236. 

Second—It is sufficient if the transcript is before the court when the motion to dismiss is 
heard. It is the requisite proof of the abandonment meant by Art. 594 C. P., and is of no 
consequence whether itis brought up by the appellee or appellant or the clerk. Barbarin 
ve. Armstrong, 2 L. 209; Palfrey vs. Winter, 8 L. 206; R. R. Co. vs. Hood, 3 An. 227, 

Third—In cases contemplated by Arts. 590 and 594 of the Code of Practice, where a dismissal 
of the appeal is demanded, the appellee makes the motion—and the qualifying statement 
of the court in Roberts vs. Benton, 1 R. 100, cannot apply to such cases. C. P. 590, 594; 
Redman vs. Mann, 24 An. 189. 

Fourth—Appellee’s right to dismiss the appeal in such cases is not affected by the act ot 
appellant in filing the transcript after his order of appeal has lapsed by his neglect. His 
right to file his transcript had expired, and he is without position to claim a waiver by 
appellee, who demands the rejection of the appeal. Palfrey vs. Winter, 8 L. 206; R. R. 
Co. vs. Hood, 3 An. 226; D. Redmund vs. B. L. Mann et al., 23 An. 373. 

Fifth—An order of extension is ineffectual to revive the right of appeal, lost by mere delay. 
23 An. 373. ' 

Sixth—When a former appeal has been dismissed on motion of appellee, on the ground that 
the appellant had failed to file his transcript before his order of appeal had lapsed, and had 
proved by the transcript that he had been cited, and the appeal had lapsed—appellant is 
concluded, and cannot renew the appeal. Should he obtain a new order, and bring up the 
transcript, such new appeal must be dismissed. C. P. 590, 595, and authorities under No. 1 


R. H. Marr for Appellant: 


First—The actual abandonment of a suit, in thesense of R. C. C. Art. 3519, must be voluntary, 
intentiona, 13 La. 282; 11 Rob. 259; 7 An. 523; 8 An. 469; 10 An. 331; 24 How. 569; and, 
by analogy, the actual abandoament of an appeal must be voluntary and intentional. 

Second—The appellee may cause the appeal to be considered in law as abandoned, so that it 
cannot be renewed, by proceeding in strict accordance with the requirements of C. P. 589, 
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590, 594, and not otherwise. O’Donald vs. Lobdell, 2 La. 300; 1 An. 417; 2 An. 390; 4 An. 
534. 
Third—The filing of the record by the appellant after the expiration of the legal delay, is an 
irregularity which may be waived by the appellee. O’Donald vs. Loddell, 2 La. 300. 
Fourth—The failure to prosecute, or the abandonment of a first appeal, does not, ipso facto, 
preclude the right to a second appeal. 4 La. 318; 1 Rob. 71; 4 Rob. 259; 2 An. 485. 
Fifth—The report in Dozer vs, Sargent, is defective and misleading, in that it does not show, 
as the truth is, that before the second appeal was demanded, the appellee had obtained the 
certificate of the clerk, and had filed it in the lower court. 4 La. 41; Record, No. 1757. 
Sixth—Where the first appeal is dismissed, on motion of appellee, the appeal may be renewed 
at any time within the term prescribed by law. 11 La. 382; 1 Rob, 100; 15 An. 116; 29 
An. 762; Barthe vs. Camors, No. 8108, decided 4th April, 1881, not reported. 





On Motion To Dismiss. 


The opinion of the Court was delivered by 

Levy, J. The appellee moves to dismiss this appeal on the ground 
that a former appeal has been taken in this case and abandoned by the 
appellant. 

It appears that, in July, 1880, on petition therefor, a devolutive 
appeal was granted to, and taken by, these appellants from the judg- 
ment signed on 20th April, 1880; that appeal No. 8064 was dismissed by 
this Court on the 4th of April, 1880, and on the 9th of April, 1881, within 
one yeur from ‘the signing of the judgment, on another petition, the 
present appeal was taken. 

The ground urged for the dismissal of the first appeal was, that 
the transcript had not been filed within the delay granted, and the Court 
sustained the motion to dismiss. 

In the present motion, appellee urges “that said appeal No. 8064, 
having been dismissed on the grounds aforesaid (failure to file transcript 
within time), the appellants have no right in law to renew this appeal, as 
they are now attempting to do, but under Articles 590 and 594 of the 
Code of Practice, the first appeal was abandoned and appellants cannot 
renew the same and the judgment of the court a qua has become irrevo- 
cable.” 

Art. 594, C. P., is as follows: “ From the moment when the citation 
of appeal is served on the appellee, the appellant cannot withdraw his 
appeal; and whether the appellee obtain the rejection of the appeal by 
producing the record from the court below, or prosecute execution on 
the judgment appealed from, on the certificate of the clerk that the 
record has not been brought up by the appellant, the appeal shall be 
considered as abandoned and the appellant shall not be afterwards 
allowed to renew it.” : 

Art. 590, C. P.: “If the appellee prefers to have judgment on the 
appeal, he may obtain copy of the record from the lower court and bring 
it up to the appellate court, and may pray for judgment, or for the dis- 
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missal of the appeal, in the same manner as if the record had been 
brought up by the appellant.” 

The question for decision is: Was the dismissal of the appeal in No. 
8064, for the reasons stated, such “ obtaining the rejection thereof” as to 
operate an abandonment of said appeal ? 

Appellant holds, that as the actual abandonment of a suit must be 
voluntary, intentional, so, by analogy, the actual abandonment of an 
appeal must be voluntary and intentional; that, to cause an appeal to 
be considered in law as abandoned, so that it cannot be renewed, the 
appellee must proceed in strict accordance with the requirements of the 
Code of Practice on this subject, and not otherwise; that the filing of 
the record by the appellant after the expiration of the legal delay, is an 
irregularity which may be waived by the appellee; that the failure to 
prosecute, or the abandonment of a first appeal, does not, ipso facto, pre- 
clude the right to a second appeal, and that, where the first appeal is 
dismissed, on motion of appellee, the appeal may be renewed at any 
time within the term prescribed by law. 

Appellee contends, that although the record was not brought up or 
filed by him, yet by reason of his motion to dismiss, it was before the 
court, at the time and for the purpose it was used, and it may, there- 
fore, be said, he produced it, and relies in support of this proposition on 
the case of Palfrey vs. Winter, 8 L. 205, where the Court held: “ It is 
true, the Code requires that the appellee who wishes to move for a dis- 
missal of the appeal, in such cases, should bring up the transcript. In 
this case the transcript is already before us. The appellee was cited to 
appear in this Court on the third Monday of January, and the record 
was not brought here until the commencement of the succeeding term 
without any application to the Court for further time, or any cause 
shown; and we are of opinion that the appellee is not bound to answer.” 
And in N. O. and Carrollton R. R. Co. vs. Hood, 3 An. 226: ‘“ The appel- 
lant has three judicial days after the return day within which to file the 
transcript. If he permit the delay to expire without filing it or obtain- 
ing further time for bringing it up, the appellee may himself bring up 
the record and insist, of right, on the dismissal of the appeal or he may 
claim the dismissal if the transcript be filed by the appellant, without 
permission, after the expiration of the delay.” C. P. 588,590. In 4 An. 
30, it was held: “The Code of Practice is positive that, if the appellant 
does not file the transcript seasonably, the appeal shall be considered as 
abandoned, and the appellant shall not be afterwards allowed to renew 
it.” C. P. 594. See, also, 20 An. 236; 22 An. 200, in which latter case it is 
said: “ After the lapse of the time at which the first devolutive appeal 
was made returnable and the extension granted by this Court, there was 
evidently an abandonment of the appeal and the plaintiff, if-alive, could 
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-not legally get a second order of devolutive appeal and give a second 
appeal bond in the court below.” 24 An, 149, 

These authorities and the reasoning of the Court in support of them 
lead us to the conclusion that this case falls within the meaning and 
operation of Art. 594 of the Code of Practice, and sustain the grounds 
on which appellee bases his motion. 

The appeal herein is dismissed with costs. 

Rehearing refused. 








No. 6757. 


R. W. Rayne & Co. vs. RicHarp TERRELL. 


The certificate of the Recorder of mortgages stating that an act of partnership in com- 
mendam was registered in the mortgage office, in a certain book, of which the number 
and folio are given, there arises a legal presumption that the registry was made in the 
manner prescribed by law, especially when no attempt has been made to disprove the 
truth and correctness of said certificate. 

A partner in commendam may have with the firm with which he is thus connected, all the 
business transactions which a stranger could have, without thereby taking part in the 
affairs of said firm and rendering himself liable for its debts. 

Oral evidence is inadmissible to prove the promise of a person to furnish his signature on 
negotiable paper to another party, when the purpose of the evidence is to show that such 
person is liable fur the debts of said other party by virtue of the promise. 


PPEAL from the Sixth District Court for the parish of Orleans. 
Rightor, J. 


Singleton & Browne, for Plaintiffs and Appellants: 


We have shown: ; 

First—That the defendant is liable as a general partner, because the act of commendam 
partnerthip was not recorded in the manner prescribed by law, and that the certificate of 
recordation is totally defective. R. C. C. 2845, 5838, 2848, 2847; 2 M. 345; 5 M. 193; 10 M. 
59; 1 N.S. 522; 1 Rob. 1; 3 Rob. 33; 13 La. 345; 14 La. 246; 17 La. 587. 

Second—We have shown that defendant is liable as a general partner because he took part 
in the business of the partnership. R.C. C. 2901, 5809. : 

Third—We have shown that the defendant ought to bear the loss of the sum sued for, and 
not the plaintiffs, upon that equitable principle which holds—‘‘ That when one of two 
innocent parties must suffer, he shall suffer who by his own acts occasioned the confi- 
dence and the loss.” 5 Rob. 524; 6 An. 7; 13 Com. Law Reports, 253; 37 id. 54; 15 
East. 42. 


T. Gilmore & Sons, for Defendant and Appellee: 


First—The allegations of the petition are inconsistent and contradictory, and plaintiffs should 
have been required to elect which of them they would pursue. C. P., Art. 152. 

Second—The articles of partnership must be held to have been properly recorded in the 
absence of proof to the contrary. Ulman & Co. vs. Briggs, Payne & Co. et al., 32 An. 657. 

Third—A partner in commendam does not make himself liable as a general partner by endors- 
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ing the note of the partnership, nor by lending his name as maker of a promissory note. 
Ulman vs. Briggs, Payne & Co. and Lewis, 32 An, 657; Rep. Jour. du Palais, vol. 11, p. 
876, No. 1083 ;* Delangle, Société Commerciale, Nos. 382-3; Troplong, Contrat de Société, 
No. 434, and-vother authorities. 
Fourth—The general partner cannot by his (unauthorized) promise bind the partners in 
’ commendam individually as surety or guarantor of the debts of the partnership. Act No. 
208 of 1858, § 3, p. 148. 


The opinion of the Court was delivered by 

BermupeEz, C.J. The plaintiffs seek to hold the defendant liable for 
a balance of account, either as the commercial partner of J. R. Boarman 
or as warrantor. 

After filing exceptions which were in part overruled and in part 
referred to the merits, the defendant denied all liability, setting up a 
special defense. 

From a judgment against them, the plaintiffs have appealed. 

We deem it unnecessary to review the rulings of the lower court 
on the'exceptions, the more so as the defendant does not insist upon a 
revision. 

On the merits, the plaintiffs made a prima facie case against J. R. 
Boarman, who is not a party to this suit. 

Terrell contends that he never was an ordinary partner of Boarman; 
that he associated himself with him as a partner in commendam by a 
public act in 1871, for three years, which was duly recorded; that; at 
the expiration of that term, the partnership was continued for one year, 
and that the authentic act of extension was likewise put of record; and 
he annexes to his answer copies of the acts, with certificates of registry. 
Terrell further denies that he ever was in any other way interested in 
the business of Boarman. 

The acts and certificates were offered in evidence. Plaintiffs contend 
that the defendant has not proved them to have been properly regis- 
tered. They claim that the certificates do not show that the recorder 
of mortgages kept a separate book in which to record partnerships in 
commendam and that the acts were properly recorded in that book. 

The first certificate is to the effect that the act of 1871 was duly 
recorded in B. 117, fol. 598, of the mortgage office for this city and 
parish. The second certificate is simply: “ Recorded in mortgage office 
New Orleans, 23d, 1874, in Book No. 118; fols. 517 and 518.” 

We must confess that these certificates are as meagre as they can 
possibly be; that they might, with great propriety, have been made 
more explicit; but, considering that there is attached to them a legal 
presumption of regularity, which does not appear to have been at all 
impugned in the lower court where they were put on file with the answer, 
so as to afford the plaintiffs ample opportunity to verify the correctness 
and the validity of the registry; and considering that, in this court where 
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they were first attacked, it was not alleged, even orally in the argument, 
that they were false and destitute of legal worth, we do not feel author- 
ized to declare that they are insufficient, and will deem them as having 
substantially issued in compliance with the requirements of the law. 

We cannot imagine that the plaintiffs did not make a verification, 
and cannot believe that, if they had found that the acts had not been 
properly recorded in the separate book which the law requires should 
be kept for the recording of partnerships in commendam, they would not 
have produced crushing evidence of improper registry. 

The most that we could have done in furtherance of the ends of 
justice would have been to remand the case to enable the plaintiff to 
produce conclusive evidence of irregular registry; but we have not been 
asked todoso. 32 An. 661; 21 An. 361. _ 

The acts appear, on their faces, to be in the form and to have the 
substance which the law requires, in that class of cases, to protect 
effectually partners in commendam from the general liability of ordinary 
commercial partners. 

We do not understand that the plaintiffs find fault with them in 
that respect. 

The next objection is: that, however complete the registry and evi- 
dence thereof may be, Terrell is again responsible, because he has taken 
an active part in the business of the partnership. 

The evidence does not show that he has done any act from which 
strangers could be authorized to infer that he considered and repre- 
sented himself an ordinary partner, liable solidarily for the debts of 
the concern. The very acts which are charged upon him as acts 
which make him liable for having taken a part in the business of the 
partnership, show that it is because he was not looked upon as such 
partner, but otherwise, that his personal obligations were at times 
required by the plaintiffs, as conditions for their dealings with Boarman. 

If Terrell had been an ordinary partner, or, if originally a partner 
in commendam, he had forfeited the protection accorded him by law, 
and had thus become liable in solido with Boarman, why should the 
plaintiffs have insisted upon his making himself liable by notes drawn 
or endorsed by him to secure their transactions with Boarman? His 
liability as a general partner could not be magnified by the superad- 
dition of his personal and individual responsibility as maker, or endorser, 
or security. But it is charged that he lent his name or signature, his 
credit and money, to the firm in which he claims to have been no more 
than a partner in commendam. 

Such acts would not commit him to the liability sought to be sad- 
dled upon him. 

From the fact that the partner in commendam is not allowed to 
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participate in the affairs of the concern, it is not to be inferred that he 
must remain an idle by-stander and looker-on; and that any interven- 
tion on his part, whatever it may be, would be violative of law. 

Partners in commendam are not forbidden from operating with the 
partnership, by selling to it, by buying from it, by lending money to it. 
Those different negotiations cannot be considered as acts of immixtion 
involving general liability. 

- When the partner in commendam deals with the concern his condi- 
tion does not differ from that of a stranger. The principles of the 
French law are consonant with our own textual provisions on the subject 
now under consideration. 

Troplong Société, No. 484; Pardessus Droit, Com. 4, No. 1050; 
Dedarride Société 1, No. 254 (3); Repertoire Journal du Palais, vol. 11, 
p. 876, No. 1083; Dalloz J. G. Vo. Société, No. 194. 

It is only where a partner in commendam holds himself out as a 
partner, by actively conducting the business, or introduces his name in 
the partnership style, or declares his connections as a general partner, 
or acts in a manner in which a partner only could act, and third persons 
are justified to infer and do infer that he is a general partner and 
act upon that well-founded inference, that he can be held responsible 
to them, notwithstanding the validity of the form of the act of partner- 
ship in commendam, and the regular registry thereof in the proper 
office and in the proper book. The penalty inflicted is limited to such 
cases, and cannot be extended to others not mentioned. R. C. C. 2849; 
21 An. 361; 32 An. 658. 

The last ground on which Terrell is charged with responsibility is, 
that he had agreed to furnish paper on which he was to serve either as 
drawer or as endorser, to secure the obligations of Boarman, and that 
Boarman had made agreements to that effect with Terrell. 

On the trial the plaintiffs sought to establish those facts by oral 
testimony, but, upon objection of the defendant, that the evidence 
required by law to prove that 4 party bound himself to assume and 
pay the debt of another must, be in writing, the Court refused to allow 
witnesses to be heard to the end proposed, and the plaintiffs excepted. 

Either Terrell was or he was not an ordinary general partner. If 
he was, the testimony was irrelevant; if he was not, it was clearly 
illegal, as it tended to prove an assumption by him of the debts of the 
concern. The evidence was properly excluded. R. C. C. 2278; 23 An. 
747; 24 An. 401; 26 An. 221; 30 An. 1290. 

We think that the evidence and the law are with the defendant, and 
that the judgment complained of was correctly rendered. 

It is, therefore, affirmed with costs. 

Rehearing refused. 
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No. 7901. 
CarTER, CONGREVE ET AL. vs. City OF NEW ORLEANS ET AL. 


The assessment and judgment for taxes against a Succession, as such, are legal, when the heirs 
have not obtained and recorded a decree of court recognizing and puttiog them in posses- 
sion. Affirming Decision in City vs. Stewart, 28 An. 180. 


PPEAL from the Third District Court for the parish of Orleans. 
Monroe, J. 





B. R. Forman for Plaintiffs and Appellants: . 


First—Judgments against a dead man are void. Edwards vs. Whited, 29 An. 647; Surgi vs. 
Colmer, 22 An. 23; Garard vs. Reed, 5 R. 508. 

Second—Judgment against a living man cannot be executed by fi. fa. after his death. Hall & 
Lisle vs. Belden, 29 An. 118. 

Third—Either a judgment or assessment in a name other than that of the owners, is void and 
does not bind them, and cannot be executed against them. City vs. St. Romes, 28 An. 17 ; 
City vs. Schmidt, 10 An. 771; Fischel vs. Meccier, 32 An. 705; Lague vs. Boagni, 32 An, 

> 912; Gindry vs. Broussard, 32 An. 924; Thibodeaux vs. Keller, 29 An. 508; Stafford vs. 
Twitchell, 33 An., not reported. 

Fourth—Heirs need not be recognized by judgment of probate court to maintain an action 
to protect inherited property. Le Page vs. New Orleans Gas Light Co., 7 R, 183; Tugwell 
vs. Tugwell, 35 An. 823; Carter, Congreve et al. vs. Fowler, 32 An., not reported. 


J. Ward Gurley, Jr., Assistant City Attorney, for Defendants and 


Appellees: 

Plaintiffs having had full knowledge of the assessments complained of, and having, through 
their counsel, applied for and, in some instances, obtained reductions, in the name or style 
in which the assessments were made, they are bound by said assessments, although not 
made ip their individual names. 

The assessment and judicial collection of the city taxes omaanet of were governed by Acts 
No. 7, Extra Session 1870, and No. 73, of 1872, and not by the Acis of 1856, 1858 and 1859, 
cited by plaintiffs. 

If the sheriff's advertisement identifies the scant the description is sufficient. 





The opinion of the Court was delivered by 

Fenner, J. This is an action by plaintifts, as heirs of N. R. 
Jennings, to annul certain judgments in favor of the City of New Orleans 
for taxes upon property inherited by them from their deceased ancestor, 
and to enjoin execution of said judgments and for other cognate relief, 
not necessary to be more particularly specified here. 

The objections are that, after the death of N. R. Jennings, the 
assessments of the property for numerous years were variously made 
in the name of “N. R. Jennings,” of “ Est. of N. R. Jennings” and of 
**Est. of Mrs. R. Jennings;” that the publications, provided by law as 
the equivalent of citations, were in the same names, and that judgments 
were likewise rendered in those names. The judgment of the lower court 
decreed the nullity of all the judgments, except those rendered against 
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the “Est. of N. R. Jennings,” and perpetuated the injunction against 
further proceedings on said annulled judgments, reserving the city’s 
right, by proper proceedings, to assess and collect taxes on the property 
for the years for which the prior taxes were annulled. 

From this judgment plain:iffs have appealed, and the city has filed 
answer praying for an amendment of the judgment so as to reject 
entirely the demand of plaintiffs. 

The judgment is unquestionably correct in maintaining the assess- 
ments and judgments against the “ Estate of N. R. . ennings.” 

The heirs had never obtained or recorded any decree of court recog- 
nizing and putting them in possession as heirs of N. R. Jennings. He 
was a resident of the parish of St. Helena at the time of his death, and 
his succession was opened there. 

There was nothing to inform the assessors that the ownership had 
passed to the heirs by absolute title. In State vs. Brown, 32 An. 1020, 
we maintained an indictment laying ownership in a succession, and we 
there said: 

“Pending the acceptance or rejection by the heir, which, when 
made, retroacts to the instant of death, and pending the administration, 
all ‘the estates, rights and charges which a person leaves after his 
death,’ are vested in, and belong to, the abstraction called ‘succession,’ 
as expressly stated in Articles 872 and 873 of the Civil Code.” 

Assessment and judgment in name of “ Estate of Samuel Stewart,” 
were expressly upheld, in the case of City vs. Stewart, 28 An. 180, and no 
decision has ever been rendered conflicting therewith, either in fact or in 
principle. The cases of City vs. Heirs of Schmidt, 10 An. 771, and City 
vs. Heirs of St. Romes, 28 An. 17, are expressly based upon the inde- 
finiteness of the descriptio persone, resulting from the omission of the 
Christian names or initials. The decision in Stafford vs. Twitchell, 33 
An. 520, far from overruling the Stewart case, as claimed by plaintiffs 
counsel, is expressly founded on the fact that the assessment there 
annulled was made in the name of the deceased instead of in that of 
his estate or succession. 

The judicial proceedings authorized for the enforcement of city 
taxes, are not to be subjected tothe strict rules governing such proceed- 
ings ordinarily. They are the sequences of the assessment proceedings, 
upon the validity of which their own validity depends. When the assess- 
ment made, with a certain description and in a certain name, is valid 
either of itself or by reason of confirmatory action of the owner, publica- 
tion and judgment in the same name and with the same description will 
be upheld if otherwise regular. Lane vs. March, 33 An, 554, 

The assessments and subsequent proceedings in the names of “ N. 
R. Jennings” and of “ Est. of Mrs. R. Jennings,” the latter a name of 

52 - 














818 SUPREME COURT OF LOUISIANA, 





Payne vs. Kemp et al. 





no existing person, but evidently substituted by clerical error for that of © 
N. R. Jennings, are null under the doctrine of Stafford vs. Twitchell and 
other cases there cited. 

We have felt grave doubt as to whether those in name of “ Est. of 
Mrs. R. Jennings,” should not be saved from nullity by the proceedings 
taken by the present attorney of the plaintiffs in connexion with the 
assessments. 

While the rolls were open, he filed sworn applications for the reduc- 
tion of the assessments, signed “Est. Mrs. R. Jennings, per B. R. 
Forman.” If it were clearly proved that, in making these applications, 
he acted by direct authority of the owners, we should regard them as 
operating a clear ratification of the assessment in that name, which 
would have estopped them from opposing the assessment or any of the 
subsequent proceedings based thereon. It would have been equivalent 
to a direct return of the property by the owners for assessment in that 
name, and would have fallen within the doctrine of Lane vs. March, 33 
An. 554. The évidence of his authority, however, is not sufficiently 
clear to justify us in disturbing the judgment of the lower court. 

We find nothing requiring notice in any of the other points of plain- 
tiffs. We are satisfied that the judgment appealed from has done liberal 
justice to plaintiffs. 

Judgment affirmed at appellants’ costs. 

Rehearing refused. 








No. 7399. 
M. U. Payne vs. P. H. Kemp et ats. 


The husband may make a transfer of his property to his wife, in payment of her legal claim 
against him, whether she has a mortgage or not; and his ins»lvency is no obstacle to 
such settlement, as the law contemplates his very finanvial embarrassment as the reason of 
the transfer, which is, therefore, not subject to the rules of the Revocatory action. De- 
cision in Levi, Executrix, vs. Morgan et al., 33 An. 532, affirmed. 

The right that the wife had against her husband for such transfer, her heirs have after. 
her death, and the dation en paiement or transfer can equally be made to them ; but the 
debt which it is proposed to satisfy, must be a real and legal one, properly evidenced. 
Therefore, the dation en paiement made by the father to his children in payment of their 
rights, as heirs of their mother, in the Community, will be set aside in favor of creditors 
of that Community, if the same has not been liquidated. 


PPEAL from the Sixth Judicial District Court, parish of St. Helena. 
Duncan, J. 


Breaux & Hall for Plaintiff and Appellant: 
First—A giving in payment made by a transferror who is insolvent and to transferree aware 
of the fact, is null and void. C. C. 1982, 1983; De Greck & Co. vs. Murphy & Gaines, 26 
An. 297, 
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Second —To charge a community with the price of slaves, said to have been inherited by the 
wife, such slaves must first be identified as her inheritance. 2d. The sale must be 
shown to have been of the identical slaves by the husband. 


Third—Inventories make no proof of the interest of heirs, partitions only, or accounts duly 
homologated, and settlement with the heirs prove the quantum of such interest; and to 
charge the community the interest, must be traced to the hands of the husband. 


Fourth—Heirs have nothing to claim from the community until it is settled. Phelan vs. Ax, 
25 An. 380. 


J. H. Muse and Jos. A. Reid for Defendants and Appellees: 
First—“ No creditor can, by the action given by this section (revocatory action), sue individu- 


ally to annul any contract made before the time his debt accrued.” R.C.C. Art. 1993. 


Second—The funds received by a husband as the inheritance of his wife from her parents, 
constitute a trust fund not to be identified with his own, by himself or his creditors. 


Third—A dation en paiement by a father and natural tutor to his children of one-half the 
community property in satisfaction of his liabilities to them, no community debts exist- 
ing, is an effectual partition and settlement between the father and the heirs of his 
deceased wife of the community. 


Fourth—The proposition that the inheritance of minors derived from their grand parents 
through their mother, and from her succession after her death, may be absorbed in pay- 
ment of debts created by the father, and natural tutor of his minor children, after the 
death of their mother, and the dissolution of the community is repugnant to the laws 
and jurisprudence of Louisiana. 


The opinion of the Court was delivered by 

Levy, J. Plaintiff, as the holder and owner of a note executed by 
the defendant Kemp, for the sum of $2035 15, dated December 4th, 
1872, payable twelve months after date to Payne, Dameron & OCo., with 
eight per cent. interest from maturity, endorsed by payees, and held by 
plaintiff for valuable consideration, before maturity, brought this suit 
to recover judgment therefor against said maker, and to have set aside 
a dation en paiement or transfer of the said P. H. Kemp to his children, 
made on the 23d of March, 1874, by an act under private signature, and 
to have the property, thus given in payment and transferred, subjected 
to the payment of the debts of said P. H. Kemp, and ordered to be sold 
to pay plaintiff’s debt, as above mentioned. In his petiticn, plaintiff 
alleges that the said act is “null and void and designed as a fraudulent 
contrivance to divert the property of said P. H. Kemp from the pay- 
ment of his debts and without reserving means for the payment of 
petitioner and his other creditors, and him entirely insolvent.” He 
avers “that said transfer was without consideration; that he was not 
indebted to his children in any amount; that he was entitled to the 
usufruct of all community property which entered into the estimate 
made in said transfer, which he abandoned to his said children asa 
donation; that the price fixed for said property is fictitious, and fixed 
far below its real value, by collusion, without any design to make a 
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sale; that the pretended sale of the homestead tract of land is void for 
uncertainty, and that the consummation of said transaction would be a 
great injury to the rights of petitioner.” 

Defendants filed exceptions to the action and prayed for its dis- 
missal on the grounds: Ist. “That the note sued on has never been 
presented for payment at the place designated in said note. 2nd. That 
the note described in the petition does not correspond with the note 
annexed thereto. 3rd. That there is* no allegation of any indebted- 
ness of defendant, P. H. Kemp, to any other person, saving only plaintiff, 
and that there is not even a prima facie showing of fraud on the part 
of defendants.” These exceptions were overruled. 

Defendants, in their answer, admitted the dation en paiement, and 
averred that the same was a just, legal settlement of the matters and 
things embraced therein. P. H. Kemp denied that he was indebted to 
plaintiff in the amount of the note; alleged that he had offsets and 
compensable demands against the note, and claimed $1000 damages in 
reconvention. The case was tried by a jury, and there was a verdict in 
favor of the plaintiff, with judgment against the defendant, P. H. Kemp, 
for the amount of the face of the note sued on, and sustaining the sale. 
The judgment is as follows: “It is, therefore, ordered, adjudged and 
decreed that said plaintiff do have and recover of said defendant (P. H. 
Kemp) the sum of $2035 15, the amount of the face of the note sued on, 
and the law and the evidence and the verdict of the jury being in favor 
of the defendants (naming them) and against the plaintiff, M. U. 
Payne, it is, therefore, ordered, adjudged and decreed that the said 
defendants do have and recover judgment against said plaintiff sustain- 
ing the act of dation en paiement made by P. H. Kemp to his children 
and co-defendants.” The plaintiff has appealed. The judgment against 
the defendant, P. H. Kemp, is only for the face of the note. We cannot 
perceive any reason which should confine the plaintiff to the recovery 
of the mere face of the note. No valid or reasonable defense has 
been made to the claim on the note, and the judgment, therefore, should 
carry with it interest at eight per cent. per annum from its maturity, 
December 14th, 1873, as stipulated in its body. 

The evidence in the record discloses that P. H. Kemp received, by 
virtue of partitions made among the heirs of the successions of A. 
Womack and Celia Womack, the father and mother of his wife, Par- 
melia Kemp, deceased, the portions therein in cash, slaves and personal 
property, to which his said wife was entitled, for which he was account-" 
able to his children, issue of his marriage with said Parmelia, his wife. 
In order to settle this indebtedness, P. H. Kemp, on an appraisement 
agreed upon by himself and children, made a dation en paiement of all 
his property, with the exception of a tract of land retained by him as a 
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homestead, and which was not liable to seizure, for the purpose of 
liquidating pro tanto his acknowledged indebtedness to his children. 
The amount of this indebtedness was declared by him and them to be on 
account of amounts from successions of their grandfather and grand- 
mother, A. Womack and wife, $6196 94, and the interest of the children 
in the succession of their mother, Parmelia Kemp, $4426 80, making in 
all $10,623 74; and the aggregate amount of the property given in pay- 
ment is in the act estimated as of the value of $9259. 

Nothing in the evidence goes to show an undervaluation of the 
property transferred to the children in the act of dation en paiement. 
It does not appear, nor is it contended by defendants, that any mort- 
gage existed upon the property of the husband, securing the ind«bted- 
ness to the wife. No registry of the wife’s claims seems to have been 
made. 

In the case of Levi, Executor, vs. Morgan et al., recently decided by 
us and not yet reported, we held: “If a real indebtedness existed in 
favor of the wife, whether it imported a mortgage or not on the immov- 
ables of the husband, the latter could discharge such indebtedness by a 
dation en paiement to the wife, if there was no other obstacle opposed 
thereto but a superior mortgage or privilege thereon in favor of another 
creditor of the husband, but such transfer would be made subject to 
such superior right or claim on the part of this creditor.” 

And, “lastly, the plaiutiff’s counsel contends that the sale or trans- 
fer should be set aside, because Morgan, the husband, was insolvent 
when he made it, and that it was a clear case of a preference of one 
creditor over another. This proposition would have great weight were 
the legal question involved in it a new one; but it has been fully settled 
by frequent adjudications of this Court, that transfers of the husband 
to the wife, in satisfaction of her paraphernal claims, are not subject to 
the same rule that applies, ordinarily, to the revocatory action and the 
right to such action. Thus, in the case of Judice vs. Neda, 8 An. 485, 
the Court said : ‘ The wife, before she obtains a separation of property, 
is bound to allege and prove the embarrassment of her husband and to 
justify her belief that his property may not be sufficient to meet her 
rights and claims. So that the husband must generally be in failing 
circumstances before a separation of property can be obtained, and yet 
article 2421 expressly authorizes transfers by the husband to the wife 
in satisfaction of these judgments. There are no distinctions made 
between transfers made after a judgment of separation an 1 those which 
are made without such judgment.’ An! in 30 An. 745: ‘Neither the 
pecuniary embarrassment nor the actual insolvency of the husband, is 
any obstacle to a transfer by the husband to the wife in good faith, for 
the replacing of her money or property alienated by him.’” The prin- 
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ciple, thus enunciated as applicable to the rights of the wife, must be 
applied to her heirs, who can enforce those derived from their ancestor. 

But while the right to make such transfer exists, its effect must be 
confined within proper limits. The debt which it is proposed to satisfy 
to the extent of the property given, must be a real and legal one. The 
bare assertion of its existence will not suffice to maintain it, unsup- 
ported by proof of its validity. To the extent of such validity the 
transfer will alone be maintained. Here there enters into the consider- 
ation the price of a elave ($800) sold by Kemp, which is treated asa 
portion of the paraphernal property of the wife disposed of by the 
husband. There is a total absence of any proof showing that this was 
the wife’s property, and, therefore, the sum of $800 should be deducted 
from the sum of $6196 94, alleged to have been received by P. H. Kemp 
in his wife’s share in the successions of A. Womack and wife, reducing 
the indebtedness on that score to $5396 94. The sum of $4426 80, the 
alleged interest of the children, heirs of Parmelia Kemp, in the com- 
munity, was not a liquidated indebtedness, which should bind the 
plaintiff creditor. There does not appear to have been a settlement of 
the community, and no legal ascertainment has been had of the interest 
of the heirs in such community. If there were no persons concerned 
but the father and children, the convention between them would doubt- 
less be binding, but as there are other persons in interest, and creditors 
of the community itself, this summary mode of disposing. of the assets 
cannot be maintained. The debt in favor of the plaintiff was contracted 
during the marriage; there was no separation of property or dissolu- 
tion of the community, and the community was, from the record, clearly 
liable for plaintiff ’s claim, and its assets should not thus arbitrarily be 
diverted. The condition of the succession at the death of the wife 
must be considered, and, whatever might have been her claims against 
her husband on account of her separate property, it is plain that the 
community debts affected the community and were to be discharged 
thereby. 

It is, therefore, ordered, adjudged and decreed that the judgment 
of the lower court, in so far as it gives judgment in favor of the plaintiff 
and against the defendant P. H. K: mp, for the face of the note sued on 
only, be amended so as to allow interest on the amount of said note of 
two thousand and thirty-five dollars and fifteen cents, from the 14th of 
December, 1873, until paid, at the rate of eight per centum per annum; 
and that the judgment sustaining the act of dation en paiement made’ 
by P. H. Kemp to his children and co-defendants, be amended by decree- 
ing, and it is hereby decreed, that the same be sustained only to the 
extent of the sum of five thousand three hundred and ninety-six dollars 
and ninety-four cents, that being the amount of the indebtedness of the 
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said P. H. Kemp to his co-defendants, for which they are entitled to 
share in the property conveyed to them, and that said property be sub- 
jected to the payment of the judgment in favor of plaintiff herein, and 
to share in the proceeds of the sale of said property in the proportion 
which said judgment bears thereto. Appellees to pay the costs of both 
courts. 

Mr. Justice FENNER recuses himself in this case, having been ‘of 
counsel. 








No. 7635. 
SouTHERN Moutvat InsuraNcE Company vs. Mrs. Mary A. PIKE ET AL. 


An issue about the legal status of one of the parties, which requires the introduction of 
evidence to prove the facts alleged, cannot be raised in this Court. 

Unless the sheriff, in offering property for sale at public auction, announces, after reading the 
mortgage certificate, that the purchaser shall have the right to retain the amount of the 
anterior mortgages and privi.eges, there can be no valid adjudication. 

But the nullity is susceptible ot ratification. 


PPEAL from the Fifth District Court for the parish of Orleans. 
Rogers, J. 


S. P. Greves and Merrick, Race & Foster, and Geo. L. Bright and 
Barrow & Pupe, for Plaintiff and Appellee. 


Herron & Bird and Richardson & Magruder for Defendants and 
Appellants. 


Chas. S. Rice for Thos. W. Bothick, Appellant. 
On Motion To REscrnp. 


The opinion of the Court was delivered by 

BermupeEz, C.J. Upon a verified averment of the extinction of the 
corporation plaintiff and of the judicial appointment of a liquidator of 
its affairs,an order was obtained substituting him in these proceedings. 

Dissatisfied with this order, the defendants have taken a rule to 
rescind it. 

They set forth allegations, to support which it would be necessary 
to hear proof, which cannot be received here. - 32 An. 663; 2 An. 430. 

Besides, the appellants have no authority to assail collaterally the 
appointment of the liquidator, which must be held as validly made until 
shown to have been legally vacated. 15 An. 27; 23 An. 17; 24 An. 253. 

The rule is denied. 

On THE MERITs. 


The plaintiffs substantially aver that they obtained a judgment for 
over $180,000 against the widow and heirs of W. S. Pike; that they 








SUPREME COURT OF LOUISIANA, 





Southern Mutual Insurance Company vs. Pike et al. 





issued a fieri facias and caused to be seized, advertised and offered for 
sale by the sheriff of the parish of East Baton Rouge, property in the 
town ot Baton Rouge belonging to the widow; that although plaintiffs 
were the highest and last bidders thereon for $13,334, which exceeded 
the two-thirds of the appraisement thereof, the sheriff has refused to 
adjudicate the same. The prayer is that the sheriff and Widow Pike 
show cause why he should not make title to plaiatiff and pay over the 
rents of said property. 

The defendants answer by a general denial, and aver that the 
amount offered was not sufficient to cover two anterior conventional 
mortgages, amounting to $45,522, granted by judicial authority in favor 
of the minor Gertrude D. Pike, of whom the Widow Pike is the tutrix. 

The reply is that the first recorded mortgage for $34,375, in favor 
of the minor, was at the time reduced to $11,147 by decree of the proper 
probate court, and that the evidence of such reduction was in the hands 
of the parish recorder before the time of sale. 

The case was tried and there was judgment for plaintiffs, from 
which the defendants appeal. 

It is admitted that a copy of the petition and of the judgment 
thereon of the probate court to have erased the mortgages existing on 
the property in question in favor of the minor, was served on tbe par- 
ish recorder prior to his granting the certificate read by the sheriff on 
the occasion. 

The sheriff's return shows that on the day of sale this officer read 
aloud the advertisement, the certificate of mortgage, and a statement 
of taxes due on the property; that he received a bid of $13,334, exceed- 
ing the two-thirds of the appraisement, but insufficient to satisfy the 
prior mortgages in favor of the minor for $34,375 and $11,147, and that 
he declared that there was no sale. 

The certificate read shows the registry of the two acts of conven- 
tional mortgages, the former on the 28th May, 1877, the latter on the 
30th October, 1878, and also of a judgment in favor of T. W. Bothick 
for $38,323, on January 10, 1879, and of plaintiffs’ judgment onthe 20th 
following. 

‘’he judgment of erasure authorizes the recorder of mortgages for 
the parish of Orleans td cancel from his records all the inscriptions 
resulting from the tutorship and the adjudication of common prop- 
erty. It contains no express authority to the recorder of the parish of 
East Baton Rouge to act in a like manner. 

Conceding, arguendo, all the propositions of fact and of law advanced 
on behalf of the plaintiffs, there exists an insuperable objection to the 
granting of the relief sought. 

The return of the sheriff does not show, and there is no supplying 
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evidence, that the sheriff, before he commenced the crying, gave notice 
that the property was sold subject to any mortgage with which bur- 
dened, and that he announced that the purchaser would be entitled to 
retain in his hands, out of the price of adjudication, the amount required 
to satisfy the special encumbrance or encumbrances affecting the prop- 
erty, with the condition that the purchaser shall pay in his hands, to 
the extent of the writ, whatever portion of the price for which the 
property shall be adjudicated which would exceed the amount of ante- 
rior encumbrances. This was a fatal omission. 

It is immaterial whether the bid covered or not the two anterior 
apparent special mortgages. Assuming that there was but one prior 
encumbrance, that of $11,147, the plaintiffs could not still succeed, because 
the omission, on the part of the sheriff, of the announcement, which is 
imperiously required, is an unavoidable impediment to the sale. C. P. 
683, 679, 678. 

In McRae vs. Chapman, 10 R. 65, this Court held, that where the 
property is offered by the sheriff without an announcement of the ante- 
rior privileges and mortgages and of the right of the purchaser to retain 
the amount thereof, there can be no sale; also, 9 L. 542, the Court said : 
“He should have announced that the purchaser was entitled to retain 
in his hands, out of the price of adjudication, the amount required to 
satisfy the privileged debts and special mortgages the property was 
subject to, AND should have taken a bond only for the surplus.” C. P. 
678, 683, 684. 

In Perry vs. Hollowry, 10 R. 107, the same doctrine was affirmed. 

The nullity resulting from the sheriff's omission to make the 
announcement is not absolute, but relative only. It is one susceptible 
of ratification. It is established not so much for the benefit of prior 
mortgagees, who, if the sale were legal, might be driven to an hypothe- 
cary action, as it is in favor of subsequent mortgagees and of the owner 
himself, who have an interest in having the property to realize as high a 
price as possible by the granting of facilities to purchasers. 2 An. 617, 
861; 9 An. 214. 218. 

In this case neither the anterior nor the subseq’ ent mortgagees 
have entered an appe&rance, but the owner strenuously contends against 
a divestiture of title. This is not a case of ratification. 

The proper'y was advertised for cash. Persons intending to buy 
were bound to know of the inscriptions and of the necessity of covering 
them to secure an adjudication. If the bid of the plaintiff be a correct 
test of the value of the property, it is easy to imagine that many may 
have abstained from attending the sale or bidding on the property. It 
is impossible to measure what prejudicial effect the continuance of the 

inscriptions may have produced in deterring bidders at the sale. 
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There is no doubt that if the sheriff had announced that the pur- 
chaser would have the right of retaining the $11,147, represented by 
the second admitted mortgage, this circumstance might have been an 
inducement and have provoked competition and secured a higher bid. 
Purchasers, as a rule, are strongly inclined to keep both the property 
and the money, and to postpone payment of the price as far as it can 
conveniently be done. The longer the terms the greater the inducement. 

The plaintiffs have no reason to complain. They had the control 
of the writ and could have instructed and directed the sheriff and held 
him responsible incase of dereliction of duty. The plaintiffs might 
easily have obtained a correction of the inscriptions in the recorder’s 
office, and should have done so, previous to the day of sale, to secure a 
valid expropriation of the defenfants’ property. Under the circum- 
stances it can well be conceived why the recorder, after service of the judg- 
ment of erasure, abstained from making any cancellation, and why the 
sheriff, in presence of two conventional mortgages in favor of a minor, 
ranking the seizing creditor, declined making any adjudication. Public 
officers clothed with ministerial functions, should not be placed in the 
perilous and unpleasant position of exercising a judicial discrimination. 

There is error in the finding of the lower court. 

It is, therefore, ordered and decreed that the judgment appealed 
from be reversed and that there be judgment in favor of the defendants, 
rejecting plaintiff's demand, with costs in both courts. 


ON THE APPLICATION FOR A REHEARING. 


The opinion of the Court was delivered by 

Levy, J. Counsel for the appellee suggests in a petition filed herein, 
that this Court has erred in its reversal of the entire judgment rendered 
by the lower court, and has failed to recognize the right of the seizing 

_creditor, under the execution, to the rents and revenues collected by the 
sheriff pending the seizure. We omitted to give this matter considera- 
tion, as the question was neither discussed nor brought to our attention 
in the brief or oral argument of counsel, and, therefore, proceed to 
correct our decree, in this regard, so as to read as follows : 

It is, therefore, ordered, adjudged and decreed that the judgment 
of the lower court be annulled, avoided and reversed in so far as it made 
the sale absolute and decreed that J. W. Bates, sheriff of the parish of 
East Baton Rouge, do make to the plaintiff, the Southern Mutual Insur- 
ance Company of Baton Rouge, a title to the property described, in 
accordance with the bid of said plaintiff, for the sum of thirteen thou- 
sand three hundred and thirty-four dollars; and that in all other 
respects the judgment appealed from be affirmed. 

And it is further ordered that this decree be without prejudice to 
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the appellant to apply for a rehearing on the matter of this affirmance 
of the judgment of the lower court as to the right of plaintiff and 
appellee to receive the rents and revenues of the property seized under 
the execution from the time of seizure, collected by said sheriff; appel- 
lees to pay the costs of this appeal. 

Rehearing refused. 
















No. 7753. 
R. T. BEAUREGARD, CuRATOR, ETC., vs. JuLIA ANN LaMPTON. 


When the heirs of a deceased person have made proof of his death and of their heirship, 
though ez parte, and have been recognized as heirs and sent into possession, the succession 
of the decedent has been opened and closed. And thereafter, any mortuaria proceedings 

and decrees for the appointment of an administrator or curator, are null and void and of 

no legal effect. Until the original mortuaria are rescinded and set aside, or re-opened, 
by proper action of the court in which they were instituted, they stand as a perpetual bar 
to the demand of creditors for a judicial administration of the estate of the deceased. 

The recourse of such creditors is a persunal action against the heirs who have thus been 

put in possession. 


PPEAL from the Second Judicial District Court, parish of Plaque- 
mines. Pardee, J. 

















E. Howard McCaleb and Walter S. Finney for Plaintiff and Appellee: 


First—A defendant who goes to trial without requiring a decision on her plea of res judicata 

waives it. 

Second—Ez parte orders rendered without any contestatio litis and without any evidence to 
support them, do not constitute the authority of the thing adjudged. 


Third—Marriage and heirship must be judicially established like other facts. 


Fourth—Probate courts have no jurisdiction to determine by ez parte orders questions of 
heirship. 

Fifth—An action for the recovery of an entire succession is considered as an immovable, and 
only prescribed by thirty years. To acquire the ownership of property belonging to a 
succession by the prescription of ten years, good faith and a just title are both essential 
on the part of the possessor. 

Sixth—Those who have obtained possession of a succession by falxe representations as to their 
status cannot be considered in good faith, nor can a title based upon an ex parte order of 
court, procured by fraud, be regarded as just. 

Seventh—When “ the record ot the proceedings and evidence" in a case tried and determined 
by a competent court of one of our sister States is offered ana received without objection, 
it will be too late at a subsequent stage of the trial toe object. Such proceedings culminat- 
ing into a judgment settling the questions of status and legitimacy are admissible against 
one no party thereto, and must be respected by the courts ot this State. 





















Eighth—One claiming under a vendor and warrantor as heir, although not technically a party 
to a judgment against her alleged ancestor’s vendees, must be considered as a privy and 
bound thereby, unless she can show “ that she possessed proofs that wculd have occasioned 
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the rejection of the demand and which have not beer employed, because she was not 
summoned in time.” 


Ninth—The failure of a defendant to testily as to facts within her knowledge creates the 
presumption which ordinarily exists against a party who withholds explanatory evidence. 


A, Lartigue and M. E. Livaudais for Defendant and Appellant. 





The opinion of the Court was delivered by 
Fenner, J. Edward Shipp Lampton died in the parish of Plaque- 
mines on May 30th, 1865. In July of the same year, his succession was 
regularly opened in the District Court for said parish (then vested with 
probate jurisdiction), upon due proof of his death; and a petition was 
filed by Elizabeth Tharp, representing herself as the widow of deceased, 
in which she alleged that she was legally married to deceased, that Julia 
Ann Lampton, then of age, was the only child of said marriage and sole 
heir of deceased; that he left property which belonged to the community 
of acquests and gains between herself and her deceased husband, and 
which, after his death, was held in common by her and the said child; 
that in order to ascertain their respective rights and with a view of being 
‘put in possession of the property, it was necessary that an inventory 
should be taken; and she preyed for and obtained an order for the 
taking of such inventory. 


It was accordingly taken in due form and filed. Thereupon a joint 
petition of the widow and of Julia Ann Lampton was filed, in which they 
represented that, as surviving widow in community and as scle heir 
respectively, they were desirous of accepting the succession with benefit 
of inventory, and desired to be put in full and definitive possession 
thereof, each for one undivided balf,and rendering themselves liable for 
the charges and debts of the succession to the value of the property 
inventoried. Upon this petition the judge rendered and signed an order 
recognizing the said surviving widow and child as sole legal heirs, and, 
as such, putting them in possession of the property as prayed for. 


They accordingly went into possession as undivided owners. Sub- 
sequently the mother died, and the daughter inherited her interest, and 
has remained in undisturbed possession of the whole estate to the pres- 
ent day. In 1878, thirteen years afterwards, Réné T. Beauregard, appear- 
ing as agent of certain non-residents, claiming to be creditors of the 
succession of E. S. Lampton, presented a petition to the parish court of 
Plaquemines, in which be averred that he was authorized by said credi- 
to:s to collect the debts due them and, to that end, to apply to be 
appointed curator of the succession; and alleging that the succession 
was vacant, he prayed that an inventory should be taken, and that, in 
due course of proceeding he might be appointed and qualified as curator. 
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The inventory was taken and homologated, and in ordinary course 
Beauregard was appointed and qualified as curator. 

In the whole course of these last proceedings we find not the slightest 
reference to the former mortuary proceedings, and nothing to show that 
the parish judge was even made aware that such had ever taken place. 

Thereupon Beauregard, in his capacity as curator, instituted the 
present petitory action against the defendant, Julia Ann Lampton, alleg- 
ing that the immovable property described in the inventory belonged to 
the succession of E. S. Lampton; that, immediately after his death, the 
defendant, “without color of right or title,” took possession of the 
whole estate of said E. S. Lampton, and had, since that time, possessed 
and enjoyed the same, and appropriated its revenues; wherefore, he 
prayed for judgment decreeing the property to belong to the succession, 
condemning the defendant to deliver the same to him as curator, and to 
pay $10,000 as rents and revenues of said immovables, and a further 
sum of about $3300 as the value of movable estate converted to defend- 
ant’s use. 

Defendant excepted to the action or two grounds, viz: 

1st. That plaintiff had no right to stand in judgment as curator, 
because the succession was not vacant, but had been previously adminis- 
tered. ' 

2d. That, heirs having been put in possession of the estate by judg- 
ment of the District Court in 1865, which judgment was of record and 
undisturbed and remained in operation and effect, the plaintiff had no 
standing in court. 

Subsequently, reserving fully the benefit of said exceptions, for 
answer, in case they should be overruled and not otherwise, she set up 
her title to the property by inheritance from E. 8S. Lampton and her 
mother, and under the judgment of the District Court putting herself 
and mother in possession. She further pleaded the prescription of 
three, five and ten years; and, in case her defenses should be overruled, 
she reconvened for improvements and betterments. 

The case went to trial on the merits without prior ruling on the 
exceptions. Evidence was taken touching the status of defendant’s 
mother as the lawful wife of E. S. Lampton, and that of defendant as 
the child of E. S. Lampton. 

The judge maintained the status of the mother as the lawful wife of 
deceased; but decided that defendant was not his child; overruled the 
plea of res judicata; maintained the plea of prescription as to the one- 
half of the property inherited from her mother, but overruled it as to’ 
the other half which she held as direct heir of deceased, on the ground 
that she was pot such heir and had no just belief that she was such; 
gave judgment in favor of plaintiff for one-half of the property, main- 
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tained defendant’s title to the other half and dismissed the counter 
claims for revenues and improvements as in case of nonsuit. 

From this judgment defendant has appealed. 

We cannot enter into the merits of this controversy so far as the 
actual status of defendant and her mother is concerned, as to which, 
however, we may say that the evidence is by no means satisfactory to 
our minds so far as it impeaches the status of defendant. 


We find it unnecessary to inquire how far the exceptions, pleaded in 
limine by defendant, were waived by her going into trial on the merits, 
without requiring action on them. 

The original mortuary proceedings in the succession of E. 8. Lamp- 
ton and the judgment rendered therein, putting defendant and her 
mother in possession as partner in community and sole heir, are set up 
in the answer as well as in the exceptions, and the whole were offered 
and received in evidence on the trial. 

We consider those proceedings to be a complete bar to the present 
action. 

The decision in Soye vs. Price, 30 An. 93, by irresistible reasoning, 
settles the principle that beneficiary heirs, whether minors or major heirs 
accepting with benefit of inventory, may, as such, be put in possession 
of the succession, without administration and liquidation thereof, unless 
the latter be required by creditors, and such heirs may then be sued by 
ereditors in courts of ordinary jurisdiction. 


In another case it was held that, when a surviving wife becomes 
adjudicatee of interest of heirs in the community and is then put in 
possession of the whole estate, the succession is closed, and succession 
creditors may sue her in courts of ordinary jurisdiction. Augustin vs. 
Avila, 29 An. 837. 


Again, held: When keirs are put in possession, the succession is 
wound up and ceases to exist. Creditors of succession become creditors 
of heirs, and if heirs become insolvent, the creditor has himself to 
blame in not having required them to give security, as he might have 
done. Sevier vs. Sargent, 25 An. 220. 


Held: Judgment of parish court ordering heirs into possession 

cannot be treated as an absolute nullity or attacked collaterally, and 
creditorsin such case, can no longer proceed against the former succes- 
sion representative, but must sue heirs. Fowler vs. Gordon, 24 An. 
270. 
'  _Held: The putting of heirs in possession terminates the succession, 
and if a creditor subsequently apply for administration, his application 
must be rejected; his remedy is against the heirs. Succession of Durn- 
ford, 25 An. 56. 
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Otker authorities exist to the same effect, which are quoted in these 
several cases. 

From these authorities, it conclusively results that in the original 
mortuary proceedings the succession of E. 8S. Lampton was opened and 
was closed and wound up. 

We cannot recognize the doctrine that, in such a case, in an inde- 
pendert proceeding, having no reference to, but entirely ignoring, the 
original completed mortuaria, creditors can reopen such a succession 
and provoke an administration. As long as such original mortuaria 
and the judgment closing and winding them up exist, and are not 
revoked or set aside or reopened by the court which administered them, 
subsequent independent mortuary proceedings are null and void and 
can vest no title or authority in representatives appointed under them. 

Nothing in the record indicates that the judge who appointed 
plaintiff as curator was aware of the existence of the original mortuaria, 
which had taken place thirteen years previously and before a different 
-court, to whose probate jurisdiction his court had succeeded. We can 
not believe that, if he had been aware of them, he would have main- 
tained the new proceedings. 

We discover in the record no reason or motive for the anomalous 
course pursued. It does not even appear that the creditors, who pro- 
voked the new administration, ever even demanded payment from 
the beneficiary heir, who had expressly assumed the payment of suc- 
cession debts to the extent of the value of the succession property. 

Conceding that she would have refused payment, she was open to 
suit by them in the ordinary tribunals, and, as she remained in posses- 
sion of the property, and as it is not made to appear that she had either 
alienated or encumbered it, we cannot perceive why this remedy was 
not perfectly effective. 

Her status as heir was a matter which creditors could, in no case, 
have any right or interest to contest. It was no concern of theirs, since 
their rights of payment were superior to the claims of any heir. 

No persons have appeared, so far as the record shows, to claim the 
inheritance or to set up conflicting rights of heirship. 

Admitting that, under some conceivable circumstances not here 
established, creditors, as well as heirs, might have an interest to set 
aside the order of possession and to have the property restored to the 
custody of the Court for administration and distribution, it is yet clear 
that such proceeding could only be taken as a continuation of the 
original mortuaria, by demanding therein, contradictorily with the 
heirs, a revocation of the order of possession, and the appointment of 
a curator, with the right to demand restoration to him by the heirs of 
the succession estate. 
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We do not say that the ex parte judgment of the probate court, 
recognizing heirs and putting them in possession, operates as res 
judicata upon the question of their status. 

What we hold is, that such order, as long as it exists of record 
and unrevoked, operates as a closing of the succession, and is a bar to 
further mortuary proceedings, which can only be had after the setting 
aside thereof. It cannot be ignored and treated as an absolute nullity. 

These considerations are fatal to the right and title of plaintiff, upon 
the strength of which alone could he succeed in the present action. 
The rights of creditors and heirs in proper proceedings are unaffected 
hereby. i 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed, and proceeding to 
render such judgment as the lower court should have rendered, it is 
now ordered, adjudged and decreed that the demand of plaintiff be 
rejected at his cost in both courts. 

Rehearing refused. 








No. 8314. 


Tue State oF LOUISIANA EX REL. J. W. Hatuisy vs. WILLIAM VOORHIES, 
JUDGE OF THE SEconp City Court or NEw ORLEANS. 
This Court, by virtue of the authority to it granted by Article 90 of the Constitution, orders 


the judge of the Second City Court to hear the evidence and pass upon the Exception to 
his jurisdiction, before proceeding further in the case. 


N application for Writs of Certiorari and Prohibition. 


R. Dalton for the Relator. 

The opinion of the Court was delivered by 

Bermupdez, C. J. Considering that, under the showing made, the 
defendant judge should have heard and passed upon the evidence sea- 
sonably offered by the relator on the trial of the exception to the juris- 
diction of the court ratione materia, to show that the value of the things 
in dispute exceeds one hundred dollars, and that no further proceedings 
should be had in the case until after the evidence shall have been heard 
and the exception passed upon, C. P. 857, 333, Const. Art. 90, 32 An. 
549, 553, 

It is ordered that the decree of the City Court overruling the excep- 
tion be avoided and set asidé; that the exception be reinstated and set 
for trial; that the defendant judge be directed to hear the evidence 
offered by the relator in the case mentioned in the petition, and after 
hearing the same, to pass upon the exception in conformity with law, 
and that the prohibition herein issued in limine be perpetuated at 
defendant’s cost, 
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No. 8222. 


J AMES SurGet vs. P. W. CuHasz, Tax CoLiector. 


The special tax of twenty mills (in excess of the ten mills constitutional limit) levied on the 
25th of September, 1880, by the Police Jury of the Parish of Concordia, for the purpose of 
building a levee on Lake Concordia, is unconstitutional and illegal. 

The proviso of Act No. 96 of 1877, prescribing that ‘‘on the written application of a majority 
in value of the tax payers of a Parish, the police jury shall be authorized to levy addi- 
tional taxes, not in excess of five mills,” is manifestly inconsistent with Article 209 of 
the Constitution and, therefore, repealed. 

Itis clearly the intention of the Constitution, that the proviso ot Article 209, by which muni- 
cipal taxes for works of public improvements, etc., may be levied beyond the ten mills 
limitation, should not be self-operative, and that the municipal authorities should not 
have the power to impose such additional and indefinite taxes, without legislative 
warrant. 


PPEAL from the Ninth Judicial District Court, parish of Concordia. 
- Hough, J. 


Spencer & White for Plaintiff and Appellant: 


First—It might be forcibly argued that under the Constitution of 1879 no taxes for the con 
struction of the public levees could be imposed, except one mill for the State and five 
mills for the districts. 

Article 213 requires the State to maintain “a levee system,” and to that end authorizes a 
general tax of one mill on the State at large, and five mills on the alluvial portions of the 
levee districts. Article 214—Even these recognitions of the power to tax for the public 
levees, are hedged in by the restrictions and limitations: First—That the taxing power 
for levees, granted in articles 213 and 214, shall cease whenever the General Government 
shall assume permanent control and provide for the maintenance of the levees. Second— 
That the district levee tax shall be limited to the portions of the district subject to overflow. 
The struggles in the Convention over even these limited concessions is historie ; and the 
particularity with which the subject of ‘“‘levees” is mentioned and guarded, makes the 
omission of that word ominous in articles 209 and 242 when providing the purposes for 
which special taxes may bé imposed in the parishes. 

The argument is that the Convention, which so meagerly doled out power to the State and 
the districts on this subject—a body which refused the power to tax in the districts any- 
thing but lands subject to overflow, gave the parishes power to ‘impose levee taxes, ad 
libitum, upon lowlands and highlands alike; so that in parishes where the majority 
resided in the swamps, these alluvial residents had a carte blanche to tax their upland 
neighbors for the sole benefit of themselves. 

The animus of the Convention on this subject is unmistakable, and we venture the asser- 
tion that it never contemplated ‘‘levees” when it used the words “‘ public improve- 
ments.” A proposition to confer unlimited power on the parishes to tax the uplands for 
levee purposes, would never have been entertained if put eo nomine, 

It is a proper case to apply the rule, expressio unius est exclusio alterius. 

Second—The Constitution of 1879 vests the taxing power primarily in the General Assembly, 
and by the express terms of article 2u2 can only be exercised by parishes and municipal 
corporations “under authority granted to them by the General Assembly.” This article 
is a mere consecration ot the general rule of all American governments, as announced 
by all the law writers. See Cooley on Taxation, pp. 48, 49 and 51; see Burroughs on 
Taxation, section 128. 

Third—Articles 202 and 209 of the Constitution are upon the same subject-matter, and must 
be construed together. So construing them, article 209 is a limitation on the General 
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Assembly ; first, as to State taxes ; and second, as toits “grants” of the taxing power to 
parishes and municipal corporations. There is nothing in the language of article 209 
which in anywise excepts it from the rule of article 202. 

Fourth—Hence, whenever and wherever the legality of a parish tax is drawn in question, the 
parish authorities must be able to show, not only that the Constitution would allow it, 
but also that the General Assembly has granted and delegated to the parish authority to 
levy it. At present the authority of the parish to levy taxes ‘to defray their general 
experses”’ is found in the eighth paragraph of section 2743 of the Revised Statutes, 
limited by article 209 of the Constitution and Act 78 of 1880. 

The only ‘‘grant’’ of power to levy the special taxes authorized by articles 209 and 242 of 
the Constitution, is found in Act 84 of 1880. If not granted in that act, it has never been 
granted, and the parishes are without power to levy them. 

* The “grant” cannot be deduced from Act 78 of 1880, which is merely prohibitory. That 
act does not say the parishes can exercise the taxing powers granted by articles 209, 214 
and 242. It wonld be absurd if it did, for the tax contemplated by article 242 can only be 
levied by the General Assembly itself. Besides, to deduce it from that act would violate 
elementary principles of interpreting such statutes. See Cooley, Taxation, p. 209; Bur- 
roughs, Taxation, section 128. 

Article 209 is not self-acting. Laws for its execution must be enacted by the General 
Assembly. It refers to the ‘election laws” only for the purpose of fixing of the qualifi- 
cation of voters, and provides no machinery for holding such elections. 

Fifth—But even if the article 209 did directly confer on the parishes power to levy those 
special taxes, it is manifest that the General Assembly has power to further regulate the 
exercise thereof. This flows from the sovereignty of the State and the paramount 
authority of the General Assembly over the parishes. Cooley on Taxation, p. 51. 

Sixth— Act 84 of 1880, by its first section, provides the machinery of ali elections to impose 
special taxes, whether under article 209 or 242 of the Constitution. 

The second section declares what majority shall be necessary to impose them when the 
improvements are purely parish and local. 

The third section declares what majority is necessary where the work is more public in its 
nature and extends beyond the parish. 

If the first section does not govern the mode of election under article 209 and under the 
second section, then it does not govern it under article 242 and the third section. 

Seventh—The public State levee is not a local or parish work. It extends throughout the 
State. The Constitution, article 213, directs the State to maintain it as ‘a system,” 
and article 214 puts the construction, repair and maintenance thereof under commis- 
sioners. 

The parishes have no control over the public levee. It is a great State work, extending 
through but beyond the limits of Concordia. 

It is admitted that the Lake Concordia levee is but a link in this great chain, and its build- 
ing was quite as important to adjoining parishes as to Concordia. Concordia could only 
vote to aid it under third section of Act 84, and under article 242. 

Eighth—But even if the work fell under article 209 and under the second section of Act 84 of 
1880, the tax is void for non-compliance with that act in the election. 

It is admitted that no petition signed by one-third of the taxpayers of the parish was pre- 
sented, or ever made or signed, or published as part of the notice of election. 

This petition must be signed by one-third of the property taxpayers, not one-third of the 
property taxpayers entitled to vote under the election laws, but one-third of all the prop- 
erty taxpayers, whether voters or not. 

Nor is it shown that one-third of the property taxpayers voted for said tax, or indeed voted 
at all. It is only shown that 634 voted for and 174 against it. By what authority can it 
be said these were one-third ot the property taxpayers in Concordia. 

Nine-tenths of the taxable property in Concordia is owned by non-residents, minors and 
married women; and it was doubtless to give protection and voice to these taxpayers 
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having no vote, that the law required as a condition to levying the tax, that it must be 
petitioned for by one-third of the taxpayers. 

These provisions of the Statute are mandatory. Cooley (p. 254) says: ‘‘ When taxes have 
been authorized to be levied only after they have been petitioned for by a certain number 
of taxpayers, this is a vondition precedent to any tax.” See same, pp. 245, 246; Bur- 
roughs, section 128; Campbell County vs. Taylor, 8 Bush, Ky. 206. 


H. R. Steele, District Attorney, and Kennard, Howe & Prentiss for 
Defendant and Appellee: 


First—The questions ig this cause concern (a) the power of the parochial government to 
protect? its own property, and the property, lives and civilization of its citizens from 
destruction by overflow; and (b) the method by which, in a case of emergency, that 
power may be exercised in such a way as to compel the contribution demanded trom the 
plaintiff. 

Second—The statement of facts in the transcript makes a case of power in the parish of 
Concordia to do the work in question in any reasonable view of the levee laws from the 
earliest history of the State to the present time, and under the Constitution of 1879, now 
in force; and to levy the tax which is disputed by plaintiff. 13 La. 211, Acts of 1829, p. 
102; 5 An. 403; 14 An. 70, Rev. Stat. 1856, p. 410, § 19; p. 501, § 118; R. S. 2743, par. 2; Act 
No. 33 of 1879, $§ 2,3 and 10; Act 88 of 1880, § 1; R. S. 2743, par.8; Cooley on Taxation, 
pp. 51, 475. 

Third—The parish of Concordia having for many years been charged with the duty and 
endowed with the right to protect itself by levees and to lay taxes for this purpose, we 
next enquire as to the effect on these powers of the Constitution of 1879. An analysis 
will show : ’ 

4a.) That the parishes as they have existed for many years are recognized as local govern- 
ments, with powers and duties which have been for many years prescribed by law. 
Articles 240 to 252. 

4b.) That there is not a word in the instrument which undertakes to deprive the alluvial 
‘parishes of the power to protect themselves trom inundation and to lay taxes for that 
purpose. 

4c.) That the article 202 contemplates the exercise of the taxing power for any public 
purpose by the parishes under such existing laws as were adopted prior to January 1, 
1880, or such as may have been adopted since; and a@ fortiori for such purposes and in 
such a way as article 209 of equal dignity and more special recital recognizes. 

4d.) That article 204, if it limit any power of taxation, limits the power of the State as to 
levee taxes, referring probably to articles 213, 214 and 215, but does not limit the power of 
the parishes at all, and certainly does not nullify the recognitive proviso of article 209. 

The rule expressio unius exclusio alterius, as invoked by plaintift with reference to this 
article and article 213 does not apply. Parishes are not mentioned in either article. 
There being no expressio with regard to parishes there can be no exclusio as to them. 

(e.) That article 2U9 is a limitation upon the existing power of the parishes to protect 
themselves from inundation; and like all limitations is necessarily self-acting or self- 
executing. State vs. Graham, 23 An. 402, 407. As tothe special topic of public improve- 
ments it recognizes the power in parishes to protect their people and territory by making 
such as may be needful in the parish and by the parish. Full details are given. The 
moment they are complied with the check is removed and the power operates. There is 
no need for the General Assembly to intervene. Nor could the General Assembly impose 
a further condition or limitation when the people by orgauic law have established such 
as they deem sufficient. Cooley on Limitations, 63, 64. 

<f.) That article 242 is not intended to nullify or in anywise to limit article 209, but is 
intended for another ‘purpose, namely, to permit the General Assembly to authorize 
parishes to aid in the construction by some other person, natural or juridical, of works 
of improvement, such as canals, turn-pikes, railways and the like. It is under a different 
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rubric and refers to another matter. State vs. Nicholls, 30 An. 980, 987; Jones on Railway 
Securities. 99, 159, 229. : 

(g.) That articles 213, 214 and 215 establish a system of levee building by the State, either 
by a general tax of one mill, or district tax of five mills; which is limited in amount; 
which is, by article 215, temporary and provisional in its character, and which is admitted 
by the statement of facts in the instant case to have been inadequate in the emergency. 

Fourth—An analysis of Act 84 of 1880 will show that it has really no effect to limit the 
power or nullify the action of the parish 1n the premises. 

(a.) Its title refers to article 242 and not to 209. It refers to aiding other persons to con- 
struct works, etc., and not to work done by the parish itself; and the first, second and 
third sections use the same phraseology. 

(b.) The first section contains a provision not required by either article 242 or 209; and 
which, if it have any validity in the premises, can only be meant as a means by which 
one-third of the taxpayers may stir up and compel an indifferent or recalcitrant police 
jury toact. If the jury be willing to act this special provision need not be used. And in 
any view containing no negative words, denouncing no nullitv and granting no power 
which would not otherwise exist, it is directory merely. 9 An. 593; Cooley on Con. Lim. 
§ 74 et seq. 

(c.) The second section refers to aid merely, and does not comply with either article 242 
or 209. It requires a majority vote of all taxpayers; whereas article 209 requires only a 
majority of those who have a right to vote at a political election and who actually do 
vote ; and article 242 requires a majority vote of all the taxpayers without regard to age, 
sex, residence or the like, and a majority in numbers and in value. 

(d.) The third section seems to comply with article 242, but has no reference to 209 or to 
the case at bar. 

(e.) If the Act 84 have any relation to the case at bar, it must be construed in such a way 
as to make it constitutional and rational ; and to do this it must be held that the require- 
ment as to one-third of taxpayers in the first section is directory, and can at the most 
serve only to stir up and set in motion an inert or obstinate jury; that the work contem- 
plated in the second section means such work as that in question here, and that the term 
‘majority’ in the same section means a majority uf those who may vote. The Legisla- 
ture cannot add to or take away from the conditions provided by the Constitution in 
article 209 in such a way as to paralyze or defeat the rights there recognized. Coeley, 
§ 64. 

Fifth—The plaintiff must make out a case by a preponderance of authority. In case of any 
doubt the action of the police jury will be held valid. Cooley on Limitation, § 69, 


Geo. S. Sawyer on the same side. 


E. H. Farrar, amicus curie, in behalf of the parish of Tensas, on the 
same side. 


The opinion of the Court was delivered by 

Pocu£, J. This case involves the constitutionality and legality of a 
special tax of twenty mills, levied by the Police Jury of Concordia, on 
the 25th of September, 1880, for the purpose of building a levee on the 
west and south sides of Lake Concordia in that parish. 

Plaintiff complains that the levy of this tax violates the Constitution, 
limiting the power of municipal taxation for all purposes to ten mills on 
the dollar; that the Police Jury is inhibited by the Constitution from 
levying a special tax for the purpose of building, repairing or maintain- 
ing public levees, and that the action of the Police Jury, in submitting 
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the project of levying a tax for said purpose, was not warranted by any 
law authorizing such an election or providing the manner of conducting the 
same, in cases where such special taxes are authorized by the Constitu- 
tion, and he proceeded by injunction to restrain the enforcement of this 
special tax on taxable property which he owns in the parish of Concordia. 

For answer, defendant urges the necessity of the work for which the 
tax was levied, the inability of the State for want of funds to build the 
required levee, and alleges that the election, and all other proceedings 
in the levy of the tax, were carried on in strict conformity with the Con- 
stitution and laws of the State. 

Plaintiff has taken the present appeal from the judgment of the lower 
court, dissolving his injunction with damages, and recognizing the con- 
stitutionality and legality of the special tax. 

From a statement, agreed upon by the parties, we gather the follow- 
ing salient facts, which bear upon the issues presented by the pleadings: 

First—That in addition to the tax in controversy, the following taxes 
have been collected in the parish of Concordia for the year 1880, and 
paid by plaintiff: 

1st. The general State tax of ten mills. 

2d. The district levee tax of five mills. 

3d. The general parish tax of ten mills. 

4th. A special parish judgment tax of ten mills. 

Second—That the construction of the “ Lake Concordia Levee” had 
become necessary to protect the parish from overflow by reason of the 
caving in of the old levee; and that the building of the work and the levy 
of a twenty mill special tax had been recommended to the Police Jury 
by a mass meeting held on the 16th of August, 1880, and numerously 
attended by taxpaying citizens of the parish, and that an election held 
for the purpose of authorizing the levy of such special tax bad resulted 
in 634 votes for, and 174 votes against the ordinance; that said election 
was not predicated on a petition signed by one-third of the taxpayers of 
the parish, and that no such petition was published with the ordinance 
imposing such tax; and that the result of said election was promulgated 
by means of a subsequent ordinance of the Police Jury, who had not in 
the first ordinance provided for the means of returning of such election, 
or of showing that the ordinance-had been carried by a majority in value 
as well as in number of taxpayers. It was finally admitted that the 
projected levee had been located by the State Engineers, constitutes a 
part of the public levee system, but that the State authorities declared 
that they were without funds to build such levee. 

Defendant relies as authority in justification of the course of the 
Police Jury in this case, on the various acts of the Legislature, dated as 
far back as 1829, conferring to police juries full power, management and 
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control in the making and repairing of public levees. And he urges that 
the exercise of this power, in manner and form as was done in this case, 
is fully sanctioned by Art. 209 of our Cunstitution, which reads as follows: 

Art. 209—“ The State tax on property for all purposes whatever, in- 
cluding expenses of government, schools, levees and interest, shall not 
exceed in any one year six mills on the dollar of assessed valuation; 
* * * and no parish or municipal tax for all purposes whatsoever, 
shall exceed ten mills on the dollar of valuation ; provided, that for the 
purpose of erecting and constructing public buildings, bridges and works 
of public improvement in parishes and municipalities, the rate of taxa- 
tion herein limited may be increased when the rate of such increase and 
the purpose for which it is intended shall have been submitted to a vote 
of the property taxpayers of such parish or municipality entitled to vote 
under the election laws of the State, and a majority of same voting at 
such election shall have voted therefor.” 

And he contends that this article being self-operative, no legislation 
was needed to put it in operation. 

Previous to the legislation contained in Act No. 20 of 1866, and Act 
No. 115 of 1867, the police juries in this State were vested with all powers 
touching public levees. But from that time to the date of the adoption 
of the Constitution of 1879, this power was absolutely withdrawn from 
them, and was never restored to them, with the exception of the power 
to repair and protect completed levees. No greater powers on the subject 
are conferred by Act 88 »f 1880, which contains the last legislation on 
public levees. The object of this act, as expressed in its title, and shown 
in its text, was to invest the police juries of the several parishes with the 
management and control of all completed public levees in this State, and 
to regulate the manner in which the same may be cut for rice flumes or 
other purposes. 

The great changes which were wrought on the condition of the coun- 
try by the civil war, imperiously required the repeal of the legislation, 
under which the control of public levees had been lodged in the police 
juries, and the burden of building.and maintaining the same had been 
imposed on the riparian owners on the Mississippi River, and other 
streams subject to overflows. 

The legislation creating the Louisiana Levee Company and the vari- 
ous Boards of State Engineers, to whom were successively confided the 
control and management of these important public works, and by whom 
immense amounts of the State revenues were lavishly spent in the con- 
struction of levees, is a salient feature in the recent history of this State, 
and leaves no room to doubt the legislative intention on this subject. 

Act No. 33 of 1879, which regulated the system at the time of the 
adoption of the Constitution, placed the control of levees in the hands of 
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a Board of Engineers, who had the power to locate and survey the works; 
of district commissioners, who levied the tax; and of the Governor, who 
had the power to let out the work. Under that law, police juries had no 
power to build levees, but were entrusted with the care and preservation 
of completed levees. 

For the same reasons that policy was adopted by the framers of the 
Constitution, who are known, as a matter of history, to have handled this 
subject with great caution and with great misgivings, in view of the ex- 
travagance which had previously characterized the administration of the 
system, and of the conflicting interests growing out of the differences 
between the highland and the alluvial portions of the State. 

By Art. 213 they required the establishment of a levee system in the 
State, and authorized a levy.of an annual tax of one mill on all taxable 
property, to be applied exclusively to the maintenance and repairs of 
levees. 

Art. 214 provides for the division of the State into levee districts, 
and for the appointment or election of levee commissioners in each dis- 
trict, who shall have supervision of the erection and repairs and main- 
tenance of the levees in said districts, wit authority to levy a tax not to 
exceed five mills on the taxable property situated within the alluvial por- 
tions of said district subject to overflow. 

It requires no reasoning or authority to satisfy the legal mind that 
any legislation which would have attempted to confer to police juries the 
power to build public levees, and to levy special taxes for the costs of 
building levees, would be glaringly unconstitutional, and could not be 
enforced by the courts, unless the authority be found in Art. 209 or Art. 
242, on which point we express no opinion now. 

Construing these two articles in connection with article 215, limiting 
the duration of this system to the time when the Federal government 
would, as was then expected, assume permanent control of the levees in 
this State, plaintiff's counsel argue that no other taxes, but those provided © 
in these two articles, could be imposed by the State or by the parishes 
for levee purposes. But the view which we take of this case does not 
require solution of this important question. 

It is admitted by the defendant, both in the pleadings and in the 
statement of facts, that the “ Lake Concordia Levee” form part of the 
public levee system created under the power granted to the General 
Assembly by the Constitution, and that the levee was located by the 
State Engineers. It cannot, therefore, be denied that the duty and power 
of building the levee were vested exclusively in the State authorities, 
who are shown, however, to have had no funds forthe purpose. Hence, 
the Police Jury, in view of the imminent danger, and in order to avert a 
great public calamity, resolved to assume the duty of building the re- 
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quired levee, and to provide by levying this tax, for the means necessary 
thereto. In other words, the Police Jury levied this special tax in aid of 
a public improvement, originating with the State authorities, ordered and 
located by the State authorities, and required under the Constitution 
and the laws thereunder to be erected and maintained by the State 
authorities. 

It, therefore, follows, as urged by plaintiff, that the only possible 
authority which can be invoked in support of the Police Jury’s course in 
the premises must flow from the provisions of Art. 242 of the Constitution, 
which reads as follows: 

Art. 242—* The General Assembly shall have power to enact general 
laws authorizing the parochial or municipal authorities of the State, 
under certain circumstances, by a vote of the majority of the property 
taxpayers in number and value, to levy special taxes in aid of public 
improvements or railway enterprises, provided that such tax shall not 
exceed the rate of five mills per annum, nor extend for a longer period 
than ten years.” 

Now, as the project of levying this special tax is shown to have been 
submitted to the vote of the majority of the taxpaying electors of the 
parish, and not to the majority of taxpayers in number and value, as 
imperatively required by that article, and as the election ordered for this 
purpose was not held in pursuance of Act No. 84 of 1880, which is con- 
ceded to be the enabling act of said article of the Constitution, defend- 
ant cannot invoke the authority of that article, and in fact repudiates 
any sanction from that source. 

Hence, he relies exclusively on the powers derived from article 209, 
quoted in the first part of this opinion, and contends that it is self-acting. 

It is not only admitted, but argued by defendant that, as yet, no 
legislation has been euacted which can be construed as an enabling act 
to Art. 209. Although in some of its provisions Act 84 of 1880 apparently 
refers to that article, its title indicates no such object, but in plain lan- 
guage, it refers exclusively to Art. 242. If the act intended to refer to 
Art. 209, it does not comply with the constitutional requisite, regulating 
the expression of the object of every act in its title, and such reference 
must in consequence be considered as unwritten. We, therefore, conclude 
that Art. 209, in so far as its proviso is concerned, has yet received no 
legislative interpretation, and stands without an enabling act. 

In order to understand the intention of the Convention in framing 
this article, it must be construed in connection with Art. 202, which is the 
declaration of the fundamental policy of the whole instrument on the 
subject of taxation, and which is in the following words: 

“ The taxing power may be exercised by the General Assembly for 
State purposes, and by the parishes and municipal corporations, under 
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authority granted to them by the Generul Assembly, for parish and muni- 
cipal purposes.” 

Under this article, we conclude that the Constitution vests the taxing 
power primarily and directly in the General Assembly, and that the tax- 
ing power, one of the highest attributes of sovereignty; can only reach 
the subordinate agents of the State, such as parishes and municipal 
corporations, through the channel and under the regulations of the Legis- 
lative department. 

No words or language used in Art. 209 justifies the slightest suspi- 
cion that the Convention intended to depart from the sound general 
principle incorporated in Art. 202. 

The article does not purport to be a grant of taxing power to either 
the State or municipal authorities, which grant is to be found in article 
202, but it is, what it purports to be, a restriction of the taxing power in 
the General Assembly and in its grant of the taxing power to parishes 
and municipal corporations. And the exceptions contained in the proviso 
under which the limit of parish and municipal taxation can be increased 
in certain specified cases, must remain dormant and ineffective until 
rectified by legislative breath. 

The conclusion that, if the powers therein conferred can be invoked 
as authority for the levy by the parish authorities of aspecial tax for the 
construction or building of a levee, as in the present instance, the power 
must be sanctioned by legislative action only, cannot be controverted. 

It, therefore, follows that article 209 is not self-acting, and that the 
powers contemplated in its proviso having yet received no legislative 
sanction, cannot be exercised by the parish authorities, to whom they 
were not directly or primarily conferred. 

We, therefore, conclude that the Police Jury, one of the subordinate 
agents of the State, had no legal mandate to proceed in the premises, 
and that its action and all the proceedings in its attempt to levy this tax, 
were without legal authority, clearly unconstitutional and, therefore, 
null and void. 

It is, therefore, ordered, adjudged and decreed that the judgment of 
the lower court be annulled, avoided and reversed, and it is now ordered, 
‘adjudged and decreed that the ordinance of the Police Jury of Concordia 
parish, levying a special tax of twenty mills for the construction of the 
Lake Concordia Levee, be declared unconstitutional, illegal, null and 
void, and that the defendant, as tax collector, be perpetually enjoined 
from collecting said tax, and that he be condemned to pay the costs of 
both courts. 


On APPLICATION FOR REHEARING. 
Fenner, J. Giving all possible weight to the ingenious argument 
of defendant’s counsel, so far as it sustains the proposition that, under 
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the legislation in force at the date of the adoption of the Constitution 
of 1879, the police juries of the parishes were vested with powers for 
the “ repair, preservation and protection of levees,” and that the work 
involved in this case fell within the proper scope of such powers, and 
on these points we announce that we will not hold ourselves concluded 
by any dicta in the original opinion, really or apparently contrary there- 
to,—the argument, nevertheless, entirely fails to show that, at that date, 
the police juries possessed any legislative authority to levy indefinite 
special taxes, in excess of ten mills for the execution of such powers. 

On the contrary, by the terms of Act 96 of 1877, then in force, the 
parochial power of taxation, “for all purposes or under any pretext,” 
was limited to ten mills on the dollar. The proviso to that act, reciting 
“that on the written application of a majority in value of the taxpayers 
of a parish, the police jury shall be authorized to levy additional taxes. 
not in excess of five mills,” is manifestly inconsistent with Art. 209, and 
therefore repealed. 

Unless article 202 of the Constitution is to be seutintee nullified, 
the “taxing power” can only be exercised by parishes and municipal 
corporations, “under authority granted to them by the General As- 
sembly.” It is not necessary, under this article, that new legislative 
authority should be obtained in all cases. Antecedent legislative grants, 
not inconsistent with the Constitution, were continued in force by Art. 
258; and hence police juries may continue to levy a ten mills tax with- 
out new legislative authority. 

But it is imperatively necessary, that police juries, exercising the 
taxing power, should pcint to some valid “ authority granted to them 
by the General Assembly,” antecedent or subsequent to the Constitution. 

No such authority exists for the levy of the special tax herein con- 
tested, with or without an election. 

The proposition that Art. 209 is self-operating and confers dieeutty 
upon the parishes the absolute power to levy unlimited taxes for the 
purposes therein specified, upon the vote of a mere numerical majority 
of the taxpayers, without reference to the value of the property repre- 
sented, is certainly startling. If that were true, the power would not 
only dispense with legislative authority, but would be beyond legislative 
control, because the Legislature could not limit, or take away, power 
directly and expressly conferred by the Constitution. 

The deplorable abuses, which might result, will readily suggest 
themselves, and would not escape the anticipations of those who are 
now dissatisfied with our decree, if they were not blinded by the heat of 
the immediate controversy. 

If the theory contended for were correct, it would follow that the 
police juries of all the parishes are vested with irrevocable power to 
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levy limitless taxes, not merely for levees, but for “ public buildings, 
bridges ” or any other purpose falling within the broad term “ works of 
public improvement,” upon the vote of a mere numerical majority of 
infinitisimally small property taxpayers. Tlinking men will not readily 
concede that such could be a proper construction of the Constitution. 

We have not the slightest doubt that it was the intention of the 
framers of the Constitution that the extraordinary powers of special 
taxation permitted by article 209, like all other parochial powers, should 
be subjected to the direction, regulation and control of the General As- 
sembly, which must provide the authority, mode and limit of their exer- 
cise, before they can be exerted by the parochial authorities. 

We do not express or intimate any opinion hostile to the claim that 
the work done by the police jury in the present case, isa “work of 
public improvement” within the meaning of, Art. 209, and that legis- 
lation in enforcement of that article might embrace such work. On 
these points, we reserve our opinion, until they shall arise in a proper 
case. | 
Rehearing refused. 








No. 8244. 
SaMvEt S. Brown ET AL. vs. JAMES D. Houston, StaTE Tax CoLLEector. 


Coal brought from Pennsylvania to New Orleans for sale, can legally be taxed by the State of 
Louisiana, and the tax thus levied upon it is not obnoxious to any of the three constitu- 
tional principles invoked in this case, viz: 1st, that the citizens of each State shall be en- 
titled to all the immunities and privileges of citizens ot the several States; 2d, that Con- 
gress shall have power to regulate commerce, with foreign powers and among the several 

States ; 3d, and that no State shall levy any imposts or duties on imports or exports. 


PPEAL from the Civil District Court for the parish of Ou:leans. 
Lazarus, J. 


Joseph P. Hornor and Francis W. Baker for Plaintiffs and Appellants: 


Congress shall have power to regulate commerce with foreign nations and among the several 
States. U.S. Constitution, Art. I, sec 8, par. 3. 

No State can impose a tax upon freight transported from State to State, or upon the trans- 

porter because of such transportation. 15 Wallace, 281. 





Whitaker & Adams for Defendant and Appellee: . 


First—-The tax complained of is levied under the provisions of the Act No. 77 of 1880. 
Second—The constitutional guarantee that the “ citizens of each State shall be entitled to all 
the privileges and immunities of the citizens of the several States,” simply prohibits any 
attempt to discriminate injuriously against the products of other States or the rights of 
their citizens. 8 Wall 140; ib. 152. 
The tax law imposes a uniform tax upon all property within the State, whether owned by a 
citizen of it or a citizen of some other State, and whether the epee is the product of 
Louisiana or of its sister States. 
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Third—A tax on property that may be the subject of commerce. under congressional regula- 
tions, is not a tax on commerce. Neither is a tax on property which has been the subject 
of such commerce, where it is taxed only as property, and in common with all other prop- 
erty within the State. Cooley on Taxation, 62; 12 Wheat. 419, 437; 8 Wall. 110; 5 id. 475, 
479. Thus, as propérty, locomotives may be taxed, but not their use as vehicles of com- 
merce between States. Cooley on Taxation, 63; 2 Abb. U. S. 323; S. C. 18 Wall. 206, 232. 

The present tax is not upon transportation, nor does the tax law attempt in any manner to 
regulate commerce, whether purely internal or inter-State; it simply levies a tax upon the 
coal of appellants as property in common with all other property within the State. 

Fourth—I mports from foreign countries while still in the original packages and in the posses- 
sion of the importer, are shielded from any State tax. 12 Wheat, 443; 24 How. 173; 8 
Wail. 122; ib. 128. But even foreign imports after the importer has disposed of them or 
when otherwise mixed with the general property ot the State, are taxable as other prop- 
erty. 5 Wall. 479; 8 Wall. 122. 

The prohibition of the Federal Constitution that “‘ no State shall levy any imposts or duties 
on imports or exports,”” does not, however, apply to articles imported from one State into 
another. Hence, a uniform tax imposed by a State on all sales made in it, whether they 
be made by a citizen of 1t or a citizen of some other State, and whether the goods sold 
are the producs of that State enacting the law of some other State, is valid. 8 Wall. 123. 

The coal made the subject of the present tax was imported from Pennsylvania. The tax is a 
uniform tax of six mills on the assessed value of all property within the State, whether 
owned by Louisianians, citizens of other States, or aliens, and whether such property be 
the produce of this State, of sister States, or of a foreign country. 


The opinion of the Court was delivered by 

Topp, J. The plaintiffs are appellants from a judgment of the 
Civil District Court of the parish of Orleans dissolving their injunction, 
taken out to restrain the tax collector from selling a lot of coal for 
taxes. 

The coal was mined in Pennsylvania, was brought into this State 
for sale, and was duly assessed as the property of the plaintiff within 
the territorial limits of the district where the defendant was tax col- 
lector, and where the coal was kept for sale. 

The tax is resisted upon the ground that it was imposed in violation 
of the provisions of the Constitution of the United States, which de- 
clares : 

1. The citizens of each State shall be entitled to all the immunities 
and privileges of citizens of the several States. 

2. Congress shall have power to regulate commerce with foreign 
powers and among the several States. 

3. No State shall levy any imposts or duties on importa or exports. 

First. Act 77 of 1880, under which the tax complained of was levied, 
provides that “ annual taxes, amounting in the aggregate to six mills 
on the dollar of assessed valuation, hereafter to be made, of all prop- 
erty situated within the State of Louisiana, except such as is expressly 
exempted from taxation by the Constitution, shall be collected,” ete. 

This act does not, in its terms, discriminate against the products of 
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other States, or the property of the citizens of other States, but subjects 
all property liable to taxation found within the State, whether of its own 
citizens or citizens of other States, whether imported from other States 
or produced here, to the same rate of taxation. 

If the law exempted property of the citizens of other States, brought 
into the State for sale, from taxation, and at the same time levied a tax 
on the products of the State, it would in fact show a discrimination 
against the citizens of the State and the products of the State. 

We discover no force whatever in this ground of opposition. 

Second. The coal in question was taxed in common with all other 
property found within the State. We held in the case of the City of New 
Orleans vs. Eclipse Tow-Boat Company, recently decided by us, but not yet 
reported, that the clause in the Federal Constitution giving to Congress 
the power to regulate commerce with foreign nations and among the 
States, had no immediate relation to, or necessary connection with the 
taxing power of a State. Every tax upon property, it is true, may affect 
more or less the operations of commerce, by diminishing the profits to 
be derived from the subjects of commerce; but it does not for that 
reason amount to a regulation of commerce within the meaning of the 
Federal Constitution; and such is the doctrine laid down by the Supreme 
Court of the United States. 15 Wall. 293. 

So it has been held that “a tax on property that may be the subject 

of commerce under congressional regulations is not a tax on commerce. 


{ Neither is a tax on property which has been the subject of such com- 


merce, where it is taxed only as property and in common with all other 
property within the State.” Cooley on Taxation, 62, 63; 12 Wheat. 
419, 437; 8 Wall. 110; 5 Ib. 475, 47 

The power of taxation exercised by the State with respect to the 
property in question, does not in the remotest degree, directly or indi- 
rectly, infringe upon this constitutional provision relating to the regula- 
tion of commerce. 

Third. This tax cannot be regarded as a duty or impost levied by the 
State on imports. Togive such construction to it and to recognize the 
alleged prohibition contended for, would create an exemption for all 
goods and merchandize, and property of every kind and description, 
brought into the State for sale or use; and by such construction destroy 
@ main source of revenue to the State. 

As we had occasion to show in the case referred to, the word “im- 
ports” used in the Constitution, has been construed to apply not to 
property brought or imported from other States of the Union, but solely 
to imports from foreign countries. Woodruff vs. Parham, 8 Wall. 122; 
5 Wall. 479. And, in the case of Woodruff vs. Parham, it was expressly 
held that a uniform tax imposed by a State on all sales made in it, 
































































SUPREME COURT OF LOUISIANA, 





Satterley vs. Morgan. 





whether made by a citizen of such State or another State, and whether 
the property sold was the product of that State or another, was valid. 
And, in the opinion rendered in that case, the right of a State to tax 
the property itself brought to such State for sale from another, was 
distinctly recognized and broadly stated. 

Cooley, in his work on Taxation, states the same doctrine in these 
words: 

“The Federal Constitution provides that no State shall, without 
consent of Congress, lay any imposts or duties on imports or exports, 
except what may be necessary for executing its inspection laws. But 
this provision has no application to articles transported merely from 
one State to another.” 

We find no error in the judgment appealed from, and it is, there- 
fore, affirmed with costs. 








No. 7132. 
CHRISTOPHER SATTERLEY vs. CHARLES MORGAN. 


A long line of authorities have established a distinction between the technical sufficiency of a 
citation, as a basis for the maintenance of proceedings and judgment, and its sufficiency 
for the purpose ot interrupting prescription. 

Citation tor the purpose of interrupting prescription needs not be technically perfect either in 
form or service. ; 


PPEAL’ from the Fifth District Court for the parish of Orleans, 
Rogers, J. 


W. S. Benedict and Jos. P. Hornor for Plaintiff and Appellant: 


First—Articles 190 and 196 C. P. do not order that the name of the agent of an absent defend- 
ant should appear in the petition. 

Second—Proof on the trial, that the person served as agent was duly authorized, and his prin- 
cipal was absent, being the principal before the court, 3 An. 453; 3 An. 9; 7 An. 268; 
17 La. 498; 17 La. 587, is sufficient. 


Leovy & Krutischnitt for Defendant and Appellee: 


First—The petition must mention the name and place of residence of the defendant, or the place 
where he lives. C. P. Art.172. If defendant is absent and has no attorney in fact, the 
name of the agent must appear in the petition. C. P. 196. 

Second—If the defendant be absent, and has an attorney in fact, whose name appears in the 
petition, the sheriff shall serve the citation on the attorney in fact, in person, or at his 
domicil; but if his name does not appear in the petition, such service will be bad. C. P. 
196; Pilie vs. Kenner, 16 La. 570; 1st M’y vs. The Rector, etc., 3 An. 453; Perroux vs. 
Leblanc, 21 An. 27. 

‘Third—If the defendant be described in the citation as being of New Orleans, when in fact he 
is a resident of New York, and at the time is in New York, the citation is bad; citation 
must name “ the place of his residence, or that where he happens to be.” C. P.179. The 
law, as to citations must be rigidly enforced. 13 An. 405; 19 An. 360; 24 An. 625. 
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Fourth—Citation addressed to a party in New Orleans must be served on the defendant, in 
person, or at his domicil; if served on any other party than the defendant himéelf, the 
return must state the absence of the defendant. C. P. 189; 19 La. 37; 4 An. 363; 7 An. 
268; 21 An. 630. 

¥ifth—Defendant cannot be brought into court by amending a defective citation. A new cita- 
tion must issue. 19 An. 360; 13 An. 405; 28 An. 625. ‘‘ Nothing will cure the defect of 
citation or want of service, except appearing.’’ Hennen's Dig. p. 245, No. 4; Louque’s 
Dig. p. 113, No. 4; 5 N.S. 429; 7 N.S. 161; 1 R. 130; 13 An. 374; 21 An. 27. 

Sixth—‘ Knowledge of suit on part of defendant, no matter how clearly brought home to him, 
will not supply want of citation.” Hennen’s Digest, p. 245, No.6. Anda defective cita- 
tion is no citation at all. 13 An. 405; 19 An. 360; 28 An. 625- 


The opinion of the Court was delivered by 

Fenner, J. Plaintiff sues defendant for damages for an alleged quasi 
offense, committed on September 26th, 1876. His petition was filed on 
September 25th, 1877, and it was alleged therein that defendant was a 
resident of New Orleans. On the same day a citation was issued, ad- 
dressed to “ Charles Morgan, New Orleans,” and the return of the sheriff 
shows that it was ae ‘‘on Charles Morgan, through A. C. Hutchinson, 
his agent, in person.” 

Defendant, appearing for that sole purpose, excepted to this citation 
as illegal and insufficient. On trial, this exception was sustained, and it 
was held that the defendant had not been legally cited, but the right was 
reserved to plaintiff to perfect citation. Other proceedings were had, 
resulting in an amendment of the petition so as to allege that defendant 
was a resident of New York and represented in this city by an agent, A. 
C. Hutchinson, and in the issuance of a new citation addressed to “Charles 
Morgan, through A. C. Hutchinson, agent,” which was ultimately served 
and returned in strict accordance with law. Defendant then appeared and 
pleaded the peremptory exception of the prescription of one year, which 
was sustained by the court and plaintiff’s suit dismissed, from which 
judgment the present appeal is taken. It was admitted on the trial that, 
in point of fact, Charles Morgan was “a person absent,” and that A. C. 
Hutchinson was his agent, authorized to receive citation for him, on the 
25th of September, 1877, the date of service of the original citation. 

As the term of prescription expired on the following day, the sole 
‘question presented, is the sufficiency of that citation and the service 
thereof, for the purpose of interrupting the prescription. 

Defendant’s objections to the citation and return are threefold, viz: 

1st. That the citation was defective because addressed to “Charles 
Morgan, New Orleans,” instead of to “Charles Morgan, New York,” the 
Jatter being both “ the place of his residence,” and “that where he hap- 
pened to be.” OC. P. Art. 179. 

2d. That the citation being addressed to — Morgan personally, 
the sheriff could, in no case, serve otherwise than personally, without 
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stating in his return the absence of Mr. Morgan, and the return contain- 
ing no such statement is fatally defective. 

3rd. That there is no authority, in any case, for citing a defendant 
through an attorney in fact, except when the name of the attorney in 
fact “appears in the petition.” - 

We do not question the correctness of the action of the judge a quo 
in maintaining the exception to the citation and return, pleaded in limine 
by the defendant. But there exists a line of authorities, which seem 
to have escaped the attention of counsel on both sides as well as of the 
judge, and which seem to us conclusive of the question now under con- 
sideration. These authorities maintain a distinction between the techni- 
cal sufficiency of a citation, as a basis for the maintenance of proceed- 
ings and judgment, and its sufficiency for the purpose of interrupting 
prescription. ‘Thus it was held that service of citation, though not certi- 
fied by the clerk, would interrupt prescription. White vs. McQuinlan, 
12 La. 530. 

So, that the mere deposit of the petition in the clerk’s office before 
the end of the prescriptive term, will interrupt, though, owing to absence 
of clerk and deputy, plaintiff was not able even to obtain issuance of cita- 
tion in time. Smith vs. Taylor, 10 Rob. 133. 

So, that filing of a reconventional demand will interrupt, though 
without citation or service. Driggs vs. Morgan, 10 Rob. 119. 

So, that service of petition and citationin English only, on one whose 
native language is French, and who was then entitled under the law to 
French citation and petition, would interrupt. Leon vs. Bouillet, 21 
An. 651. 

So, that a citation addressed to a person sued as administrator, and 
naming him only individually without specifying his capacity, would 
interrupt. Elmore vs. Ventress, 24 An. 382. 

So, citation issued by a de facto clerk, not lawfully in office. Canal 
Bank vs. Turner, 26 An. 274. 

So, citation not containing the number of days for answer. Martinez 
vs. Vives, 30 An. 818. 

It will not be questioned that, in several of these cases, exceptions 
to the citations would necessarily have been maintained. This Court has 
always given a liberal construction to that clause of Art. 3518 Rev. C. C. 
which declares that “a legal interruption takes place when the possessor 
has been cited to appear before a court of justice.” 

Citation, eo nomine, has not been insisted on, nor citation before a 
court of competent jurisdiction, nor citation technically perfect in form 
and service. The broad doctrine was laid down by the Court in Flower 
vs. O’Connor, 17 La. 219, that “in order to determine the effect and extent 
of a legal interruption, we must inquire more particularly into the object 
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and cause of the action, than into the right of the plaintiff, the manner 
in which it is prosecuted and the competency of the court in which it is 
instituted, and endeavor to ascertain how far the knowledge of the titles 
on which the action is founded has been brought home to the defendant 
by the judicial demand ; and we do not hesitate to conclude that, if it be 
established, that the defendant has been judicially notified of the titles 
which are the foundation of the demand, so as to acquire a sufficient 
knowledge of the rights which are sought to be enforced against him by 
a suit, there results from said suit a legal interruption in favor of those 
to whom such rights may belong.” 

See, also, Barrow vs. Shields, 13 An. 58. 

In this case, it is conclusively established by the admissions in the 
record, that, within the prescriptive term, a petition setting forth fully 
the cause of action and a citation addressed to defendant, were actually 
served, in his absence, upon his attorney in fact, duly authorized by him 
to receive service thereof and to defend the suit. This was a judicial 
notification of the claim, conveying to him full knowledge thereof, and, 
notwithstanding technical defects in the form of citation, and in the 
return, we are of opinion it operated a legal interruption. 

Nor are we prepared to say that, if the return of the sheriff had been 
corrected, as it might have been, so as to conform to the facts, and if it 
had been proved on the trial that the defendant was actually “a person 
absent,” and that the person on whom citation was served was really 
his agent for that purpose, a judgment rendered against the defendant, 
in absence of exception or appearance, would not have been valid. We 
are inclined to regard the terms of C. P. Art. 196, which says that “if the 
person absent has an attorney in fact, whose name appears in the petition, 
the sheriff shall serve the samc on that attorney in fact ”—not as a man- 
datory requirement that the name of the attorney must appear in the 
petition, in order that service may, in any case, be made on such attor- 
ney, but rather as regulating the duty of the sheriff, in connection with 
his responsibility, as defined in the subsequent Art. 205. If the name of 
the attorney does not appear in the petition and citation, the sheriff is 
not thereby informed of the existence of such agent, and incurs no re- 
sponsibility for failure toserve on him. But, if he be otherwise informed 
of such agency and of the absence of defendant, and actually serve on 
the agent, we see no reasen why it should not be sufficient, if the neces- 
sary facts of agency and absence be proved. It required no express 
provision of law to establish that an absentee may, if he choose, appoint 
an agent to receive service of citation for him, and that,in such case, the 
service on the agent would be the entire equivalent of service on the 
principal, provided the absence and agency were duly proved. A con- 
trary doctrine has never been expressly held in any decision. In the 
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cases of Pilié vs. Kenner, 16 La. 570, and 3 An. 453, and 21 An. 27, it did 
not appear that proof was made of absence and agency. In the two last 
cases, and in others, language was used justifying the inference that such 
proof would have sustained the citation. 3 An. 9; 7 An. 268; 17 La. 498, 
id. 587; 7 Rob, 451. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed; and it is now ordered 
that the plea of prescription of one year by defendant be overruled, and 
that this cause be remanded to the lower court for further proceedings 
according to law, defendant to pay costs of his exception in the lower 
court, and those of this appeal. 
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City oF NEw ORLEANS vs. Poypras ORPHAN ASYLUM. 


The laws, in existence at the time of the adoption of the Constitution of 1868, and by which 
all the property of the Poydras Orphan Asylum were exempted from municipal taxation, 
without discrimination, were not repealed or atiected by article 118 of the same Constitu- 
tion, which provided that ‘‘the General Assembly shall have power to exempt from taxa- 
tion property actually used for church, school or charitable purposes.”’ 

Nor did any subsequent legislation repeal, amend or affect‘the said laws. 

All the property of the Poydras Orphan Asylum is, therefore, still exempt from municipal 
taxation, whether yielding an income, or simply used for the purposes of an asylum. 

Rules for the interpretation of Constitutions and Statutes. 


PPEAL from the Fifth District Court for the parish of Orleans. 
Rogers, J. 


San’l P. Blanc and J. Ward Gurley, Jr., for Plaintiff and Appellee. 
H. N. Ogden and W. F. Ogden, for Defendant and Appellant: 


First—A subsequent law, which is general, does not operate the repeal of a special law upon 
the same subject without expressions declaring an intention to repeal, or ‘‘ unless there 
be such repugnancy between them that they cannot both be complied with under any 
circumstances.” C. C. 17, 23, 1946; De Armas, 10 M. 172; Sedgwick, p. 123; Blain vs. 
Baily, 25 Ind. 165; State vs. Newark, 2 Dutch (N. Y.) 519; Sedgwick, 2d Ed. 97; 12M. 
697; 1 N. S. 161; 2.N. S. 33; 3 N. S. 190; 5 N. S. 527, 575; 6 L. 135; 7 L. 166; 4 R. 71; 1 
An. 54; 2 An. 919; 8 An. 398; 5 An. 121; 6 An. 605; 12 An. 498, 805, 

Second—‘“‘ Every reasonable doubt as to the intention of the law-maker is resolved against 
rather than in favor of the retroactive operation of the Statute. Its retrospective features 
must be the necessary result of a strict construction of its expressions.’”’ Wade 35, 58 ; 
Barb. 161; Pa. 357, 81; 4 Peters 401; 9 W. Va. 162; 23 M. 203; 41 Md. 453; 21 Wis. 268; 15 
Wis. 548; 21 Conn. 351; 52 Pa. 315; 10 Conn. 77; 29 N. J. 311, 333. 

Third—‘ The general rules of interpretation are the same, whether applied to Statufes or 
Constitutions.” Sedgwick, 19; Cooley’s Con. Lim. 63; 3 Ind. 258; 21 N. ¥. 12; 100. N. 
S. 588; Wade on Retrospective Laws, 8, 37; Bishop on Statutory Crimes, § 92; 7 Md. 135; 
5 Ind. 557; 5 Md. 337. 
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Fourth—The special acts defendant claims have never been repealed. 

An Act for the relief of the Orphan Boys’ Asylum of New Orleans, approved March 12th, 
1836, ‘that from and after the passage of this act all the property, real and personal, 
belonging to the Orphan Boys’ Asylum of New Orleans, be and the same is hereby 
exempted from all taxation, either by the State, parish, or city, in which it is situated, any 
law to the contrary notwithstanding.” 

No. 96—An Act for the relief of the Female Orphan Society and for other purpeses. Be it 
enacted by the Senate and House of Representatives of the State of Louisiana in General 
Assembly convened, That the exemption from taxation passed in favor of the Orphan 
Boys’ Asylum of New Orleans, by act approved 12th March, 1836, be extended to the 
Female Orphan Society, and to all other Orphan Asylums in the State, and to the House 
of Refuge for the Reformation of Juvenile Delinquents, and that they be exempted from 
parish and municipal as well as State taxation, any law to the contrary notwithstanding.” 
Approved March 25th, 1844. 

Fifth—Alleged repealing claims of the Constitution of 1868. 

Article 118: ‘ Taxation shall be equal and uniform throughout the State. All property 
shall be taxed in proportion to its value, to be ascertaipved as directed by law. The 
General Assembly shail have power to exempt from taxation property actually used for 
church, school or charitable purposes.” 

Article 149: ‘All rights, actions, prosecutions, claims, contracts and all laws in force at the 
time of the adoption of this Constitution and not inconsistent therewith, shall continue 
as if it had not been adopted.” 

Sixth—The special acts of 1836 and 1844 were in force at the time of the adoption of tha 
Constitution of 1868, and secured immunity from all taxation. ‘It is undeniable that 
the revenues derived from the property for which the exemption is claimed are devoted 
to the charitable purposes for which the Poydras Asylum was established; without such 
revenues or donations made to it, it is obvious that this institution would fail to accom- 
plish the praiseworthy public object for which it was established. Its successful opera- 
tion may be considered as an auxiliary in the administration of thé municipal government 
which is under obligation to provide for its paupers.” ‘ By the Act of 1847, the sites of 
these institutions were exempted from taxation ; it is, therefore, clear that the Legisla- 
ture, by the act of 1850, intended to grant them a more extensive exemption. But if the 
least doubt existed in our minds as to the true construction of this Statute, it is clear 
that the defendant would be entitled to the exemption claimed under the acts of the 
12th March, 1836, and 25th March, 1844.” ‘“‘ The corporation of New Orleans derives the 
power of taxation from the Legislature ; and as the Legislature has expressly withheld 
from it the power to tax defendant’s property, the attempt to tax such property must 
necessarily be abortive.” City of New Orleans vs. Poydras Asylum, 9 An. 589. 

Seventh—Cooley on Taxation, p. 145: ‘‘ The exemptions commonly made by express Statute 
are based upon reasons so forcible that they have seldom been contested. We refer now 
to the exemptions of tools of trade; of the limited personal property of very poor 
persons; the property of corporations or associations devoted exclusively to the work of 
public charity, or in other directions where what they accomplish operates in the relief 
of public burdens and the like, Exemptions of the property of religious societies and of 
persons or corporations engaged in instruction have not passed, are challenged on the score 
of right and policy ; but the power to make them is unquestioned.” 

Eighth—Considered by the late Supreme Court. Unreported case, City of New Orleans vs. 
George W. Campbell. On rehearing, Mr. Justice Egan, referring to property of this 
defendant, says: ‘‘ Besides the exemption of the property itself with all enhancement of 
value from improvement results in this instance from the grace of the State toward an 
object of beneficence, a public charity which it is neither the will nor the policy of the 
law to tax.” i 

Ninth—Property of defendant when acquired: Cotton press property was acquired in 1838 ; 
property in square 62 was donated by Mr. Poydras in 1824; property in square 129 was 
given by Mr. Poydras in 1817 and was the original site of the Asylum. Record pp. 28, 29. 
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The opinion of the Court was delivered by 

BermupDEz, C.J. This is a suit for city taxes of 1879, assessed on 
real property, in this city, owned by the defendant, and yielding revenue. 

The defense is, that the property is exempt from taxation. 

The reply is, that whatever the law was which may have been con- 
sidered as exempting all of defendant’s property, however used, from 
all taxation prior to 1868, that law, being inconsistent with the Constitu- 
tion adopted in that year, was thereby abrogated, and that, if it survived 
that Constitution, it was repealed by Act 7 of 1870, the city charter. 

There is no dispute touching the power of the State to have granted 
the exemption claimed at the time it is claimed that it did, (1844). 
Neither is there any contest as to the character and identity of the 
defendant institution, nor as to the nature or mode of use and enjoy- 
ment of the property from which the tax is claimed. The institution is 
a charitable one. The property in question yields a revenue which, 
added to what resources the asylum may possess, is entirely inadequate 
to meet its urgent wants and necessities. Neither the land nor the 
buildings upon it are otherwise used than as a source of revenue, which 
is applied solely to the legitimate purposes of the institution. The differ- 
ent special acts, under which the defendant claims exemption, were, 
under plea, offered and introduced in evidence. 

The defendant corporation was created by a special act of February 
22d, 1817. (Acts p. 193). 

All the property, real and personal, belonging to a similar institu- 
tion, the Orphan Boys’ Asylum of New Orleans, was, by act of March 
12th, 1836, (Acts, p. 135) exempted from all taxation, State, parish or 
city, in which situated. 

This exemption was, by act of March 25th, 1844, (Acts, p. 64, No. 96) 
specially extended to the Female Orphan Asylum, and to all other orphan 
asylums in the State, and to the House of Refuge for the Reformation 
of Juvenile Delinquents, which thereby were exempted from all parish, 
municipal and State taxation, “ any law to the contrary notwithstanding.” 

By act of March 21st, 1850, the property of this asylum, as well as 
that: of all other charitable inetitutions, was exempted from any taxa- 
tion by the City of New Orleans, or the several municipalities thereof. 

The judicial annals of this Court show what construction was 
placed by our predecessors upon these different exemption laws. Ina 
suit brought by the city against the present defendant, determined in 
1854, in which taxes were claimed on property yielding revenue and not 
actually used for the purpose of the institution, the Court there said : 

“It is undeniable that the revenues derived from the property for 
which the exemption is claimed, are devoted to the charitable purposes 
for which the Poydras Asylum was established. Without such revenues, 
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or donations made to it, it is obvious that this institution would fail to 
accomplish the praiseworthy public object for which it was established. 
Its successful operation may be considered as an auxiliary in the admin- 
istration of the municipal government, which is under obligation to 
provide for its paupers. 

“ The language used by the Legislature in the act of 1850, is plain and 
unequivocal, and in our opinion clearly extends, without any discrimi- 
nation, the exemption from taxation to all property held by charitable 
institutions. 

“But if the least doubt existed in our minds as to the true con- 
struction of this statute, it is clear that the defendant would be.entitled 
to the exemption under the acts of the 12th of March, 1836, and 25th of 
March, 1844. 

“The corporation of New Orleans derives the power of taxation 
from the Legislature, and as the Legislature has expressly withheld 
from it the power to tax defendant’s property, the attempt to tax such 
property must necessarily be abortive.” 9 An. 584. 

Acting on the faith of the immunities thus extended and thereby 
accepting the same, the defendant corporation assumed to build, in 1858, 
a large and costly asylum in the Sixth District of this city, to which it 
moved its orphans in that year, and which it has since continued to 
occupy to the present day. 

The evidence shows that the asylum is considerably in debt for a 
balance due on an amount borrowed for the purpose of constructing the 
building just mentioned; that its administration is gratuitous; that the 
revenue of the property owned by it is altogether applied to provide the 
orphans with food, clothing, fuel, medicine, attention in sickness and 
other indispensable necessities; that the corporation has no reserve 
fund, no accumulated capital; that, if the tax were to be paid, it would 
have to come out of the wants of the orphans, and, as a consequence, 
the good work of the institution would be paralyzed and its doors closed 
upon many suffering ones. 

It cannot be, nor is it, disputed that, at. the adoption of the Consti- 
tution of 1868, the defendant corporation was by’law exempt from all 
taxation, but it is insisted on the one hand that this law was repealed, 
and on the other that it is in full force and vigor. 

: It is clear that it has not passed out of existence, wnless ,it was an- 
nulled by the Constitution of 1868, or by a subsequently passed statute. 

In order to ascertain whether the repeal has taken place, we must 
confront the laws and compare them to discover their discrepancies, 
inconsistencies or repugnancies. In so doing, we will be guided by the 
rules established by law and jurisprudence for the construction of 
statutes. 
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“The general rules of interpretation are the same whether applied 
to statutes or constitutions.” Sedgwick Constr. 19. 

““We are aware of no reasons, applicable to ordinary legislation, 
which do not apply equally well to constitutions.” Cooley C. Lim. 63; 3 
Ind. 258; 21 N. Y. 12; 10 O. N. S. 588; Wade on Retroactive Laws, 8-37. 

“The general doctrine is, that constitutions are to be expounded in 
the same way and according to the same rules as statutes.” Bishop on 
Statutory Crimes, 2 92; 7 Md. 135; 5 Ind. 557; 5 Md. 337. 

It is elementary that laws are repealed expressly or impliedly. The 
repeal is express, where it is literally declared by a subsequent law; it 
is implied, when the new law contains provisions contrary to, or irrecon- 
cilable with, those of the former. Repeals by implication are not favored 
by law. . 

The old is abrogated by the new law only when the latter is couched 
in the negative, or so clearly repugnant as to imply a negative. 

Different laws on the same subject, if not absolutely inconsistent, 
must be construed and taken as one. 

A particular law, still less a special statute, which is one requiring 
plea and proof, is not considered as repeaied by a general law, unless. 
expressly so, or conflicting to such an extent that they cannot be recon- 
ciled and cannot stand, co-existing, under any circumstance. 

R. C. C. 17, 23, 1746; 10 M. 172; 12 M. 697; 1 N.S. 161; 2 N.S. 33; 3 
N. 8. 190; 5 N. S. 527,575; 6 L.135; 7 L.166; 4 R. 71; 1 An. 54; 2 An. 919; 
8 An. 398; 5 An. 121, 395; 6 An. 605; 12 An. 498, 805; D. 1 L. 3 T. 1. 26, 28. 

“A general statute, without negative words, will not repeal the par- 
ticular provisions of the former, unless the two acts are irreconcilably 
inconsistent. The reason and philosophy of the rule is that, when the 
mind of the legislator has been turned to the details of a subject and he 
has acted upon it, a subsequent statute, in general terms, or treating the 
subject in a general manner, and not expressly contradicting the original 
act, shall not be considered as intended to affect the more particular or 
positive previous provisions, unless it is absolutely necessary to give the 
latter act such a construction in order that its words shall have any 
meaning at all.” Generalia specialibus non derogant. 

Sedgwick Constr. 92, 2d ed.; Dwarris on Statutes; Cooley Const. Lim. 

Among the cases mentioned by the first named author, is that of 
Blain vs. Baily, 25 Ind. 165, which is to the effect that: “a special ex. 
emption of particular property from municipal taxation is not affected 
by a subsequent general statute giving cities power to tax “ all property ” 
within their limits, there being no special repeal.” 

Further: Legislation, constitutional or statutory, is usually intended 
to operate prospectively, and should be applied accordingly, unless it 
clearly result from the terms used that it was designed to act retrospec- 
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tively, and that, under the Constitution it could legitimately do so. R. 
C. C. 8, 1946. ; 

Sedgwick, 161, note; 58 Barbour, 161; Wade, 33, 34, 35, and author- 
ities in note. 

* One of the cardinal rules by which courts are governed in inter- 
preting statutes is, that they must be construed as prospective in every 
instance, except where the legislative intent, that they shall act retro- 
spectively, is expressed in clear and unambiguous terms, or such intent 
is necessarily implied from the language of the statute, which would 
be inoperative otherwise than retrospectively. This rule rests upon 
no constitutional limitation of the legislative power, but is a doctrine 
of the common law, founded upon the recognized injustice of a method 
of making laws by which the Legislature looks backward to discover 
past errors to be corrected and past grievances to be remedied. In 
all retroactive laws there must be an element of surprise, by which 
the persons whose rights are affected are taken unawares. They are 
called upon to act in a manner different from what they had been led by 
the previous state of the law to anticipate. So repugnant is such a sys- 
tem of legislation to our moral sense of justice that it has been stigma- 
tized as more unreasonable than that adopted by Caligula, who was said 
to have written his laws in a very small character and hung them upon 
high pillars, the more effectually to ensnare the people.” Wade 34, 
35, 36; 1 Blackstone Com. 46, and numerous authorities in note of 
Wade 34. 

“This principle is not only applicable to legislative acts, but to State 
Constitutions, and, in fine, to all written law. Where constitutions con- 
tain provisions prohibiting the Legislature from authorizing counties, or 
subordinate branches of the State government, to assume liabilities, such 
provisions cannot affect the validity of special statutes already in exist- 
ence, authorizing the assumption of such liabilities, but will be construed 
as prospective.” 4 Peters, 401; Wade, 37; 85 Pa. 357; 81 Pa. 482; 9 W. 
Va. 162; 23 Md. 203; 41 Mo, 453. 

“* Every reasonable doubt as to the intention of the law-maker, is 
resolved against, rather than in favor of, the retroactive operation of the 
statute. Its retrospective features must be the necessary result of a 
strict construction of its express terms.” Wade, 35; 21 Wis. 268; 15 Wis. 
548; 58 Barb. 161; 21 Conn. 351; 52 Pa. 315: 10 Conn. 77; 7 Conn. 558; 29 
N. J. 311, 333. 

Applying those rules to the case before us, we find that article 118 
of the Constitution is not couched in negative terms; that it is not retro- 
spective in its tenor or apparent intent; that it contains provisions for the 
future only; that it is not inconsistent with, or obnoxious to, the exemption 
special statute, previously passed, invoked by the defendant in this suit. 
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It is worthy of note, that the Constitution, termed of 1864, which was 
superseded by that of 1868, contained, as did the latter, a special prohi- 
bition against retroactive legislation. This is not said to mean that it 
could be a restraint upon the Convention, but only to indicate how 
improbable it is that, after placing such prohibition on the powers of the 
Legislature, the Convention would itself have disregarded the rule, and 
that, too, in relation to church, school and charitable institutions, pre- 
viously, unquestionably exempt. 

The fallacy of the proposition advanced to the effect that all exemp- 
tion laws previously in force were abrogated by the Constitution of 1868, 
arises from a confusion of ideas and from an erroneous assumption of 
facts. The confusion of ideas consists in thinking that the language 
used in the affirmative by the Constitution and by the Statutes, is as 
peremptory in its repealing effects as if couched in the negative, and in 
leaving out of view article 149, which continues in force consistent laws. 
The erroneous assumption of fact consists in dealing with the property 
of the defendant corporation as though the corporation had been created 
since 1868. 

We see no incompatibility between the exemption law invoked and 
the Constitution of 1868, or the revenue laws, State and municipal, on the 
subject, and think that, far from being antagonistic and self-destructive, 
they can well be construed so as to co-exist and to accomplish the pur- 
poses for which they were respectively designed, particularly if we con- 
sider that, were it not so, the constitutional article and the statutes, which 
are claimed as obnoxious to the exemption invoked, might be assailed, as, 
in fact they are bypothetically, as impairing the obligations of a contract 
binding upon the State, its functionaries and the corporation. It appears 
to have been settled—but on this subject we express at present no opinion, 
as such is not necessary—that laws of this kind have been sustained as 
valid and binding when invoked by literary and charitable societies, 
when, at the time of the granting of the exemption, there existed no con- 
stitutional restraint on the power of the Legislature. Wade, 95; 6 Conn. 
223; 8 Wall. 430; 7 Pick, 108; 8 Wall. 439. The case of University vs. 
People, decided in 1878, in 99 U. S. 321, bears peculiar analogy to that 
now under consideration. 

We have examined the different authorities relied upon to defeat the 
defense of exemption, but do not feel authorized to give them the weight 
which is claimed for them. 

We propose to review those authorities seriatim and to show their 
inapplicability to the case before us. 

The case of the City of New Orleans vs. the Congregation Dispersed 
Judah, 15 An. 379, was decided in 1860, the defendant claiming an exemp- 
tion under the act of 1856, which extended the immunity only to prop- 
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erty in actual use, (Act 1856, p. 147, 240, No. 4). The Court declared that 
the property belonging to the association, yielding revenue to its coffers, 
had not the privilege or bevefit of this exemption. 

In the ease of the City vs. Bank of Lafayette, 27 An. 376, the bank 
claiming exemption was created since the adoption of the Constitution 
of 1868. The language used in the very brief opinion delivered must 
be considered as obiter, being totally uncalled for and is supported neither 
by reasoning nor justice. It cannot bind this Court. 

In the case of the City of New Orleans vs. the New Orleans Me- 
chanics’ Society, 27 An. 436, the exemption pleaded was declined, not 
only because the charter did not provide for it, but also, because the 
property was not used as required by law for charitable purposes, and 
because the corporation was not a charitable institution. There is no 
reference in it to the Constitution of 1868. 

In the case of New Orleans vs. People’s Bank, 27 An. 519, the suit 
was for a tax on the capital of the bank. The Court held that, because 
the defendant is required to pay a license, it is no reason why property 
owned by it should not be taxed like other property in the City of New 
Orleans. 

The bank had been created in 1869, (27 An. 646). 

In New Orleans vs. People’s Bank, 27 An. 646, the bank having been 
incorporated in 1869, was declared not entitled to the exemption claimed, 
owing to the prohibitory provision of the Constitution of 1868, found in 
article 118. 

In New Orleans vs. Metropolitan Loan, Savings and Pledge Bank, 
27 An, 498, the bank having been created since the adoption of the Con- 
stitution of 1868, was denied the exemption claimed for the same reason. 

In New Orleans vs. St. Charles Street R. R. Co., 28 An. 497, decided 
in 1876, the defendant claimed exemption under a contract entered into 
with the city, and the Court held that the city had no right to defeat 
the commands of its creator; in other words, to exempt the property 
as claimed. 

In New Orleans vs. St. Patrick’s Hall, 28 An. 512, the exemption was 
claimed under an act of 1874, No. 29, but the evidence showed that the 
property was not used for church, school or charitable purposes, and 
the act was declared violative of the constitutional prohibition and, 
therefore, null and void. 

In New Orleans vs. Lafayette Insurance Co., 28 An. 756, the exemp- 
tion was claimed under an Act of 1871, which being violative of the Con- 
Stitution of 1868, Art. 118, was declared inoperative. 

In New Orleans vs. Davidson, 30 An. 554, the question was one of 
compensation, and really has no practical bearing on the case now be- 
fore us. 
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In New Orleans vs. St. Anna’s Asylum, 31 An. 295, the question was, 
whether property acquired in 1874, and yielding rev€nye, could be con- 
sidered as exempt from taxation under the charter of the corporation 
granted in 1853, which placed it on equal footing with other chari- 
table institutions. It is true the Court denied the exemption, but it said: 
“When a case of prior acquired property presents itself it will be time 
enough to express our opinion thereon.” So that the Court drew a line 
of demarcation between the two sorts of property, that acquired before 
and that acquired after 1868. This case is on writ of error before the 
United States Supreme Court and undecided. We cannot recognize that 
it has a bearing on the matter now before us and which exhibits a case of 
prior acquired property. 

The constitutional requirement of equality and uniformity, only 
extends to such objects as the Legislature shall determine to be prop- 
erty subject to the burden. Cooley on Taxation, 126. 

The rule of uniformity “ must extend to all property subject to tax- 
ation, so that all property may be taxed alike, equally, which is taxing 
by a uniform rule.” Burroughs on Tax., p. 65. 

The provision of uniformity does not prevent the State from exempt- 
ing objects of charity. 

Commenting upon-article 118 of the Constitution of 1868, provid- 
ing that “all property shall be taxed in proportion to its value, to be 
ascertained by law,” in the case of New Orleans vs. Fourchy, 30 An. 913, 
Mr. Justice Spencer, as the organ of the Court, says, alluding to the 
defendant : 

“He maintains that, by the Constitution of 1868, all property or 
none must be taxed, and he cites article 118. We do not construe that 
clause as does the defendant. It simply means that the taxation of all 
property subject to tax shall be ad valorem.” 

Further, he says: 

“The question as to what property falls or shall be embraced with- 
in the classes designated as for ‘ church, school, or charitable purposes,’ 
is, of necessity, largely one of legislative discretion, and this Court 
would with reluctance interpose its opinions to thwart this legislative 
discretion, unless there was a manifest and flagrant abuse of it. We are 
not prepared to say that in any of the exemptions complained of the Legis- 
lature has transcended its authority; on the contrary, we think it a 
wise and beneficent exercise of it to exempt enough of the indispen- 
sables of life to save the poor from pauperism, and thus protect property 
and society from increased burdens.” 

It may well be that the charter of the defendant may be a subject. 
of repeal under the powers reserved by a general law; but we consider 
that it was not repealed. The most that could be claimed would be 











.&@ partial repeal, or an amendment destructive of an immunity pre- 
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viously granted; but, from the fact of a reserved power to repeal entirely, 
it cannot be inferred that the power to repeal partially, or amend, can 
be exercised. The power to destroy at once may exist, but the power 
to destroy gradually, or in part, has no being. It may well be that, be- 
fore exercising the high prerogative of total destruction of an institution 
of charity of this description, which has exhibited a character which 
strongly recommended it to the protection of government, the Legisla- 
ture would pause and rather support than suppress it. 

Construing the law invoked with the Constitution and subsequent 
revenue State and municipal statutes, we think they miean and say: 

“Taxation shall (hereafter) be equal and uniform throughout the 
State. All property (not heretofore or hereafter exempt) shall be taxed 
in proportion to its value, to be ascertained as directed by law. The 
General Assembly shall have power to’ exempt (hereafter) from taxation 
property actually used for church, school or charitable purposes.” 

Coming down to the character of the particular property on which 
the tax claimed was levied, we attach no importance to the fact that it 
is not in the physical, actual, use of the asylum, and that it is a source of 
revenue. Itis enough that it was entitled to be and was exempt from 
taxation at the adoption of the Constitution of 1868, under the law of 
1844, although not in such actual use, and that the exemption is still in 
force, to enable us to concede to it the immunity claimed for it. 

Construing, as we do, the law of exemption relied upon and the Con- 
stitution of 1868, and the revenue statutes subsequently passed, we retain 
unhurt, uncrippled, an institution, which, owing to its usefulness, like 
others of the same character, to the public, to suffering and forsaken 
humanity, it is neither the will nor the policy of the law to tax. 

We do not mean that whatever property may be owned by a chari- 
tabie institution, incorporated prior to 1868, is exempt from all taxation; 
on the contrary, we expressly hold that it is only such property as is 
actually used, or the revenue of which is indispensably necessary for the 
legitimate purposes of the institution, that enjoys the immunity. Ex- 
emptions subsequently granted are restricted to the property actually 
used, and do not cover property yielding revenue. Burroughs on Tax., 
pp. 134, 135. 

The judgment of the lower court subjected the property to the pay- 
ment of the tax claimed on the authority in the 3lst An., which does 
not authorize such conclusion. 

It is, therefore, ordered, adjudged and decreed that the judgment of 
the lower court be reversed, and proceeding to render such judgment as 
should have been rendered, 

It is ordered, adjudged and decreed that, the demand of plaintiff be 
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rejected, with judgment in favor of the defendant, with costs in both 
courts. 

Mr. Justice FENNER dissents, reserving the right to express his 
written views. 


DISSENTING OPINION. ; 
Fenner, J. I find it impossible to concur in the decree rendered 

herein. , 

In the view which I take of this case, the learned opinion delivered 
on behalf the majority of the Court overturns the settled jurisprudence 
of the State on all the questions which it determines, and omits to 
determine at all the only question left open to controversy under that 
jurisprudence. 

To establish this, it is only necessary to refer to the latest decision 
on the subject, in the City of New Orleans vs. St. Anna’s Asylum, 31 An. 
292, which reviews all prior decisions and states the substance of the 

’“settled jurisprudence,” including the proposition, “that all grants of 
exemption made after the adoption of the Constitution, of property not 
in terms covered by it, were void, and that all prior grants of exemption 
inconsistent therewith were repealed thereby unless protected by con- 
tracts.” 

It is to be borne in mind that the Court, in the above case, was 
discussing a statute, incorporating the Orphan Boys’ Asylum, passed 
in 1836, the very year in which the statute incorporating the defend- 
ant corporation was passed, and absolutely identical in the terms of 
exemption. The Court says: “ Under this settled jurisprudence, there 
can be no doubt of the liability of the property in controversy, unless 
removed from the general rule by some exception. Such excepticn is 
claimed as resulting from the charter of the defendant corporation, by 
which it is contended that a contract was created divesting the State of 
all power to repeal the exemption claimed.” 

Proceeding, the Court quotes the exemption clause of the charter, 
identical with that now under consideratian, and says: “ The mere 
existence of this statute would not alone entitle the property to exemp- 
tion, for, as we have already seen, all statutory exemptions incompatible 
with the existing constitutional provision have, byit, been repealed. The 
solitary question, therefore, is, was this exemption.a contract of such a 
nature as to invest the corporation with such a right as to remove it 
from all subsequent legislative control ? ” 

It cannot possibly be disputed that this decision does positively 
settle the point that the Constitution of 1868 did repeal all prior incon- 
sistent exemption laws, unless protected by the element of contract; 
and does settle that an exemption law, precisely similar to the one at 
bar, is inconsistent with it. 
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The opinion of my brethren in this case overrules the St. Anna’s 
case on both the above points. The St. Anna’s opinion is in harmony 
_with all prior opinions of the courts organized under the Constitution 
of 1868. 

I think that this Court, created under the Constitution of 1879, 
should, in all possible cases, abstain from overruling the construction 
placed upon the Constitution of 1868 by the courts organized under that 
constitution. I think the construction adopted by those courts on the 
present subject was clearly correct; but, if I doubted, I should follow 
their authority. 

In this case, as in the St. Anna’s case, the only question left open to 
controversy is whether the exemption claimed was protected as a con- 
tract. There, the property, for which the exemption was claimed, was 
acquired after the Constitution of 1868 was in force, and it was held that 
such property was not so protected, and it distinctly left open the ques- 
tion as to prior acquired property to be determined when presented. In 
this case, it is presented, and should be determined. The opinion of my 
brothers fails, and, indeed, expressly declines, to determine it. 

In my opinion, the exemption granted under the statute invoked in 
this case, is not protected as a contract. It was a mere privilege, with- 
out consideration, simply suspensive of the sovereign right of taxation, 
and susceptible of being recalled by the sovereign will. I do not think 
that one General Assembly has the power, without consideration, to 
divest even subsequent assemblies, and, still less, the people in conven- 
tion, of the sovereign right of taxation. 

I, therefore, dissent from the opinion and decree herein rendered. 


On REHEARING. 


The opinion of the Court was delivered by 

Pocnt, J. In view of the important questions of law involved in 
this case, and considering the great earnestness with which the applica- 
tion for rehearing was pressed upon us by counsel for the city, we 
deemed it our duty to grant a rehearing in the case. 

We have had the benefit of able and learned oral argument; we 
have carefully re-examined the case, have thoroughly analyzed the 
numerous authorities submitted for our consideration; and our conclu- 
sion is that our previous decree was correct. 

It is, therefore, ordered, adjudged and decreed that our former 
decree remain undisturbed. 


Topp. J. I concur in the decree refusing to set aside our former 
decree in this case. In expressing this concurrence, I desire to state 
briefly my reasons therefor. This society was established in 1817. 
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In 1836, by an act of the Legislature, it was declared: “That from 
and after the passage of this act all property, real and personal, belong- 
ing to the Orphan Boys’ Asylum of New Orleans be, and the same is 
hereby, exempted from all taxation, either by the State, parish or city in 
which it is situated, any law to the contrary notwithstanding.” 

By Act 96, of 1844, the same “exemption from taxation” was 
extended to the Female Orphan Asylum, being the corporate name of 
the defendant in this suit. And another act was passed in 1850 again 
declaring a special exemption in favor of this society from municipal 
taxation. 

After the passages of these several acts, and we must presume on 
the faith of these exemptions, large improvements and additions were 
made to the asylum buildings and money borrowed to make the same, 
part of which is still owing by the society, and which was, doubtless, 
loaned on the faith of these several acts. 

I think, under these facts, a contract was created between the State 
and this society, protected by the Federal Constitution, and bringing it 
clearly within the cases of the University vs. People, 9 Otto, 309, and the 
City vs. Southern Bank, 23 An. 271. 

While not prepared to dissent from the reasoning of the Court in 
its former opinion, I prefer to place my concurrence in that decree 
upon the ground now assigned. 





DIssENTING OPINION. 

Fenner, J. In order to avoid confusion, it is necessary to consider, 
separately and independently, the several questions presented by this 
case. 

The defendant claims its exemption under and by virtue of act of 
February 22d, 1817, and act of March 24th, 1844, taken in connexion 
with act of March 12th, 1836, which provide substantially that all the 
property, real and personal, belonging to the institution, is exempted 
from all taxation, State, parish or municipal. 

This exemption is unrestricted by any qualification whatever as to 
the use either of the property or of its revenues. 

It is a striking fact, that the Constitution of 1812, in force when 
these statutes were passed, contained no provision whatever on the sub- 
ject of taxation, but left the legislative power over the rate, mode, pur- 
poses and objects of taxation, entirely unrestricted. Therefore, the 
power of the Legislature, under that Constitution, to make the broad 
and unqualified exemption of defendant’s property was, at the time, 
unquestionable. 

A large portion of the original majority opinion in this case was 
devoted to the establishment of the proposition that the Constitution 
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of 1868 and the revenue laws passed in pursuance thereof did not 
operate retroactively or to repeal the exemption granted by the statutes 
above referred to. 

If this proposition were correct, this case would be one of easy solu- 
tion. It would only have been necessary for defendant to establish its 
title to the property in order to sustain the exemption claimed, without 
reference to the use either of the property or its revenues. 

I can, therefore, perceive no necessity or relevancy in the further 
elaborate discussion by the Court of the meaning of Art. 118 and of the 
terms “actually used for church, school and charitable purposes,” nor 
in the conclusion that the defendant’s property is exempt because its 
revenues are used for legitimate charitable purposes. 

I think that, under the terms of the Constitution, and under the 
jurisprudence of the courts established thereunder, the exempting stat- 
ute was unquestionably repealed so far as inconsistent with the rule of 
taxation provided by article 118. 

The position that in giving the Constitution this effect, we attribute 
to it a retroactive operation, is, to my mind, entirely unsound. 

Article 118 of the Constitution of 1868 simply prescribed the rule of 
taxation to be thereafter followed by the legislative power. The rule 
operated for the futwre only, and the Legislature, in framing future tax- 
laws, was bound to follow that rule, and to disregard all prior statutes 
inconsistent therewith. If it might disregard the constitutional rule, and 
follow former statutes differing therefrom, the constitutional require- 
ment would be vain and unavailing. 

The sweeping provision of Art. 149 of the Constitution of 1868 that 
“all laws in force at the time of the adoption of this Constitution and not 
inconsistent therewith, shall continue as if it had not been adopted,” is 
pregnant with an equally sweeping deduction that all laws, inconsistent 
with the Constitution, must cease to have effect. 

This statute must stand on the same footing with all other existing 
statutes. So far as consistent with the Constitution, it remained in force; 
so far as inconsistent therewith, it was repealed and destroyed, unless 
protected by the element of contract, which we are not now discussing. 

Such was the distinct and unequivocal conclusion reached by this 
Court in the St. Anna’s Asylum case, where it was said, in discussing the 
very same statute here in question: “The mere existence of this statute 
would not alone entitle the property to exemption, for, as we have already 
seen, all statutory exemptions, incompatible with the existing constitu- 
tional provision, have, by it, been repealed.” 31 An. 292. 

It is irrelevant to say that this decision is on appeal to the U.S. 
Supreme Court and is, therefore, not final as authority. On this point it 
is final, the only question carried to the Supreme Court being the ques- 
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tion of contract, which we are not now considering. The decision affirms 
the case of City vs. Bank of Lafayette, 27 An. 376, which had declared 
that “ any law which is in conflict with that article (118), whether passed 
before, or after, its adoption, is stricken with nullity, unless the law cre- 
ated a contract.” 

For this Court to overrule these decisions of the courts organized 
under the Constitution of 1868, is, to my mind, a violation of the cardi- 
nal rule that constitutions should receive an unvarying interpretation. 
“The meaning of a constitution,” says Judge Cooley, “is fixed when it 
is adopted, and it is not different at any subsequent time when a court 
has occasion to pass upon it.” It is not to be made to mean one thing 
to-day, and another thing to-morrow. By our decision of to-day, the 
Constitution of 1868 is made to have a different meaning from that which 
it had when adopted, and continued to have during the whole term of 
its existence, according to the authoritative determination of the highest 
judicial tribunal created by it, and having authority to interpret its 
effect in the last resort. 

The construction thus placed upon it by its own courts, was made 
the basis of legislative action in framing the revenue laws of the State 


‘and city, and our decision must operate seriously to derange the esti- 


mates of receipts and expenses, upon the certainty and correctness of 
which depends the financial system of both. 

The same construction may well have influenced the minds of the 
framers of our present constitution in using, in its article 258, the same 
language with reference to prior existing laws, which had been used in 
article 149 of the Constitution of 1868, under the supposition that the 
effect would be to repeal exemption, as well as other statutes incon- 
sistent with the constitutional rule of taxation, as had been decided to 
be the effect of the same words in the former Constitution. Aside from my 
conviction that the former decisions are correct, these and other like 
considerations would prevent me from consenting to overrule them. 

The next point for consideration, is to determine the meaning of 
article 118, in order to decide whether the exemption here claimed is 
inconsistent with it. 

The interpretation placed upon this article in the majority opinion 
is entirely contrary to that established by the existing jurisprudence. 

In a case later even than that of the St. Anna’s Asylum, the Court 


said: “The grant of power to the General Assembly (in article 118) to 


exempt property actually used for church, school or charitable purposes, 
is an enumeration, and, hence, an exclusion of the power to exempt all 
property not included in its terms.” La. Cotton Mfg. Co. vs. City, 31 
An. 443. 

Precisely the same doctrine was first announced in Morrison vs. 
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Larkin, 26 An. 702, where the Court said: “ The special grant of authority 
in article 118 to the General Assembly ‘to exempt from taxation prop- 
erty actually used for church, school or charitable purposes,’ carries 
with it an implied inhibition against the exemption of property not 
actually used for church, school or charitable purposes.” 

The same doctrine was followed in 27 An. 646, id. 276, id. 648; 28 
An. 498, 512, 756; Cooley’s Const. Lim. pp. 64, 87. 

Then, unless the property here claiming exemption is “ actually used 
for church, school or charitable purposes,” the exemption (in absence of 
contract) cannot be sustained. 

This brings us to the question as to what is meant by “ actually 
used ” for such purposes, 

Here, too, the authorities are unanimous that the phrase means the 
actual use of the property and not of the income derived therefrom. 
Property is one thing—income is another. 

Four decisions of this Court sustain the doctrine that where the 
property itself is not used for the designated purposes, but is rented to 
others, who use the property for their personal purposes, it does not 
fall within the meaning of the phrase “actually used,” although the 
revenues derived by the owner may be applied to charitable purposes. 
Dispersed of Judah case, 15 An. 390; St. Patrick’s Hall case, 28 An, 512; 
St. Anna’s Asylum case, 31 An. —; Mechanics’ Society case, 27 An. 436; 
see Burroughs on Tax., pp. 134, 136; Blackwell Tax Titles, 409, 410. 

The learned counsel for defendant have utterly failed to point out 
any contrary authority either in this State or elsewhere, judicial or 
textual. 

The case of University vs. People, 9th Otto, 324, the only one re- 
ferred to on this point, turns out to be directly against him. 

From a close examination of this case, the following facts, strik- 
ingly similar to the one at bar, appear: The Constitution of 1848 of 
Illinois authorized the exemption of “such property as the Legislature 
may deem necessary for school, religious and charitable purposes.” 

Under this constitution, the Legislature passed an act declaring 
that “all property, belonging to or owned by said corporation, shall be 
forever free from taxation.’ 

Subsequently, in 1870, the State adopted a new constitution pro- 
viding that “such property as may be used exclusively for school, 
religious and charitable purposes, may be exempted from taxation.” 

The Legislature, then, in 1872, passed a law exempting only “ the 
real estate on which the institutions of learning are located, not leased 
by such institutions or otherwise used with a view to profit.” 

Under this act, the State demanded taxes on property of the Uni- 
versity leased by it, but of which the revenues were used exclusively 
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for its educational purposes. The Supreme Court of Illinois, under the 
peculiar facts of the case, conceded that if the original exemption law 
was valid under the constitution of 1848, it constituted a contiact not 
repealable by the subsequent constitution and law. But the Court held 
that, even under the constitution of 1848, the legislative power of 
exemption extended only to property used directly for school purposes, 
saying, “property for such purposes, in the primary and ordinary 
acceptation of the term, is property which, in itself, is adapted to and 
intended to be used as an instrumentality in aid of such purposes. It 
is the direct and immediate use, and not the remote or consequential 
benefit to be derived through the means of the property, that is con- 
templated.” The Oourt, therefore, maintained the tax. 

The U. S. Supreme Court, in reviewing this decision, said: “ The 
first observation we have to make is, that the constitution (of 1848) 
does not say ‘property used for schools,’ as the opinion of the Court 
implies. Neither the important word, use or schools, is found in the 
section of the instrument on that subject. If the language used were 
that the Legislature might ‘exempt property for the use of schools,’ we 
should readily agree with that court. Indeed, that would be the appro- 
priate language to convey the idea on which the Court rests its decision.” 

The Court proceeds then to show that the constitution of 1848 
gave the Legislature discretionary power to exempt property “for 
school purposes,” without any reference to its use, and held that prop- 
erty leased, of which the revenues were applied to school purposes, was 
property held for school purposes, although not used for school pur- 
poses. 

And the Court further places side by side the provisions in the 
constitution of 1848 and 1870, to show that the language used in the 
latter, and not in the former, was the proper language to be used, if the 
intention was to confine the exemption to property actually and 
primarily used directly for the school purposes, and to exclude property 
leased for other purposes, though the revenue was applied to the school. 

Not the slightest question was made in either Court, that the later 
constitution repealed the prior statutory exemption, unless the latter 
was a contract, and both Courts agreed that the language employed in 
the later constitution, viz: “ Property exclusively used for church, school 
or charitable purposes,” only embraced property so directly and prima- 
rily used, and excluded property leased for revenue, although the 
revenue was employed for the designated purposes. It is impossible to 
draw a distinction between “ property exclusively used,” and “ property 
actually used,” for such purposes, 

So far as my own researches have extended, and so far as I have 
been aided by the researches either of defendant’s counsel or of the 
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majority of my brethren, I have been able to discover no single authority 
militating, in the slightest degree, against any of the positions herein 
assumed. 

‘I am, therefore, constrained to conclude, that, unless protected as a 
contract, the exemption claimed by defendant has no ground to rest on. 

Upon this question of contract vel non, I have been seriously im- 
pressed with views of that subject expressed by the U. S. Supreme 
Court in the case of University vs. People, just discussed, and, under 
the facts of this particular case, might possibly change the opinion ex- 
pressed in my former dissenting opinion. I shall, therefore, content 
myself with dissenting from the opinion of the Court herein, without 
taking any position as to the decree. 

The importance of the questions involved, as well as my sympathy 
‘with a noble charity, impel me thus to place of record the strong reasons 
which require me to oppose rulings favorable to interests. 
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In estimating the active mass of a succession, the valuation in the inventory is not conclusive, 
and the true value of the property may be shown by other proofs, 

In fixing the amount of the legitime of the forced heir, the funeral expenses and law charges 

must be considered as debts and be deducted from the active mass of the succession. 







PPEAL from the Second District Court for the parish of Orleans. 
Tissot, J. 










Bentinck Egan for the Opponent and Appellee. 
T. Gilmore & Sons for the Executor and Legatees, Appellants : 


First— In determining the reduction to which donations inter vivos or mortis causa are liable, 
the value of the property at the decease of the donor or testator is to be considered, but 
where the appraisement in the inventory, made after the death, is shown to be erroneous, 
the court should be guided in fixing the value by other and more reliable evidence. C.C. 
1505; Miller vs. Andrus, 1 An. 238; Maples vs. Mitty, 12 An. 760. 

Second—The debts to be deducted from the aggregate amount of property, should include 
funeral expenses and necessary law charges. Marcadé, vol. 3, 481, § 3; Duranton, vol. 3, 
p. 480; +3; Boileux, vol. 3, p. 522. 

Third—Where the forced heir receives her portion of the revenues from the period of the 

death te the date of the partition she is not entitled to interest. 

















The opinion of the Court was delivered by 
FEenner, J. Mrs. Mahood died leaving an estate valued, on the 
inventory taken after her death, at $13,123 71, of which $11,000, was in 
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immovables. She left a will containing two particular legacies of $1000 
and $2000. She left one child, Mrs. Duffy, the present opponent, who, 
though made residuary legatee by the will, is before us solely in the 
capacity of forced heir for one-third of her’mother’s estate. ‘ 

The succession was opened, the will was probated, and an executor 
qualified, who, however, left the property, for several years, in the hands 
of Mrs. Duffy, who disposed of some of the movables and collected 
rents of the real estate. Subsequently, the property was sold, and the 
entire amount coming into the hands of the executor from the whole 
estate aggregated the sum of $5578 21. The executor filed an account 
in which he distributed these funds as follows: 

To funeral expenses, law charges, expenses of last illness, and 

building tomb, together $2257 22 
Particular legacies 
leaving a sum of $320 for the forced heir and residuary legatee, in ad- 
dition to a sum of $820 for movables appropriated by her, and a 
further sum of $2862 94, nett rents which had been collected by her. 

The forced heir opposes the particular legacies on the ground that 
they exceed the disposable quantum. 

Two*questions of law are presented, as to the rules which must be 
followed, in estimating the reserve or forced portion of the heir. 

ist. In estimating the active mass of the estate, must the valuation 
in the inventory taken immediately after the death, be accepted as 
conclusive ? 

There is no dispute that the value at the moment of the testator’s 
death must govern; but the executor, representing the interest of the 
particular legatees, contends that the appraisement on the inventory is 
not conclusive, but is subject to contradiction and diminution by proper 
proof. 

This Court has long since determined the effect to be given to inven- 
tories. Thus it said, referring to a case where the inventory was made 
in the presence and with the consent of the parties interested: “The 
principal object of the law in requiring a public inventory to be made of 
all the effects belonging to a succession, is to establish the existence 
of all the property, and to show the whole amount or value thereof 

* * such an inventory is to serve as the basis of the settle- 
ment of the estate, so far as it shows the effects belonging thereto and 
so far as it establishes its situation; but we are not ready to say that 
it should be received as conclusive proof of the real value of the prop- 
erty, so as to be used as the exclusive criterion by which the interested 
parties are to be charged, in the partition of the property and settle- 
ment of the estate. Except where the law has positively said that the 
property so inventoried shall be taken at the estimation price, we under- 
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stand that the estimation made by the appraisers, not being conclusive, 
must often yield to the proof of its being excessive or incorrect.” Babin 
vs. Nolan, 4 Rob. 286. 

This decision has been followed in the following and other cases : 

Dérouin vs. Segura, 5 An. 550, 

Succession of Pipkin, 7 An. 619, 

It must be received as settled doctrine, and the executor’s right to 
reduce the estimation of the inventory, by proof, must be maintained. 

2d. In estimating the debts to be deducted from the active mass, 
must the funeral expenses and the necessary law charges be included ? 

On this question we have been referred to, and have been able to 
find, no pertinent authority in our reports. 

Our article 1505 Rev. C. C. is, however, substantially identical with 
Art. 922 of the French Code, and we find the French jurisprudence and 
commentaries unanimous in the opinion that such charges are to be de- 
ducted. 

Coin Delisle says: “ Le mot dettes comprend, non seulement les 
dettes du défunt, mais les dépenses nécessaires de l’héritier pour appré- 
hender la succession, frais funéraires, frais de scellés, d’inventaire, de 
partage, de liquidation et autres que l’héritier a di faire pour la conser- 
vation des droits de tous.” Coin Delisle, p. 168, No. 38. 

Duranton says that, in addition to the debts of the defunct, “on 
déduit aussi les frais funéraires, ainsi que les frais des scellés, d’inven- 
taire, et autres analogues, qui sont des charges de lhérédité, quoiqu’ils 
ne constituent point, & proprement parler, des dettes du défunt, puis- 
quwiils ont eu lieu depuis sa mort.” 4 Duranton, p. 384, ? 345. 

To the same effect, are Marcadé, Boileux, Toullier, Ricard, Delvin- 
court and other commentators, The principle seems to be, that, 
although not, strictly speaking, debts of the deceased, they are debts 
necessary for the preservation and liquidation of the rights of the forced 
heir and of all concerned, and should, therefore, be borne by the common 
fund. This is a sound and reasonable view, and the concurrence of so 
many eminent jurists is a sufficient inducement for us to adopt it. 

The law charges, in this case, might have been criticised, as to 
amount, had they been opposed; but, not being opposed as to amount, 
and, as to their nature, being exclusively those necessary for the liquida- 
tion of the rights of the forced heir, or of others interested, they must 
be deducted. As to the charge for building tomb, we express no opinion 
as to the propriety of its deduction, because, whether deducted or not, 
it would not affect the decision. ig 

Our solution of the foregoing questions constrains us to reverse the 
ruling of the court a qua. 

As to the true value of the property at the moment of the testator’s 
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death, we are freed from difficulty by the express admission of the forced 
heir herself, that the real estate was not, at that time, worth one-half 
the inventory appraisement. Accepting this estimate, it reduces the 
value of the immovables to 

Add value movables 


of which one-third is $1802, the reserve of the forced heir. She has re- 
ceived nett rents to the amount of 2862, for two-thirds of which she is 
accountable, viz: $1908 50, which alone exceeds her share, besides 
$870 50 of movables which she took possession of and is accountable 
for, and also the $320 allowed her on the account. 

It is not necessary to be critical as to particular items; for it is. 
apparent that, in every possible view, the particular legacies opposed 
find full payment without prejudice to the rights of the forced heir. 

It is, therefore, ordered, that the judgment appealed from be 
annulled, avoided and reversed, and it is now adjudged and decreed that 
the opposition of Mrs. Charlotte Duffy be dismissed at her costs in both 
courts. 

Rehearing refused. 








No. 8249. 


Wma. H. McGrecor vs. Ropert W. ALLEN. 


Absence of a public officer from the place where he holds his office, caused by sickness and 
medical treatment, does not amount to the change of residence, for which, under Article 
195 of the Constitution, the office is vacated. 

Act No. 39 of 1873, is not unconstitutional on the score of its title. 


PPEAL from the Nineteenth Judicial District Court, parish of St. 
Mary. Goode, J. 


D. Caffery, W. K, Wilson and L. A. Connella for Plaintiff and Ap- 
pellee: 


First—The Governor of the State of Louisiana cannot remove a constitutional officer, nor use- 
the appointing power vested in him by the Constitution to fill an elective constitutional 
office, before a vacancy in such an office is judicially declared according to law, or before 
the incumbent has been removed by address, or has resigned or died. 24 An. 19 and 595; 
25 An. 119; 32 An. 934; 21 An. 490; L. D. p. 499, No. 18. 

Second—A visit to the City of New Orleans by a citizen of one of the country partite to 
obtain medical treatment in the Charity Hospital, does not constitute such a change of 
residence as is contemplated in Art. 195 Const. 1879. 
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Third—The insanity of an occupant of an office does not ipso facto vacate that office under 
Arts. 187 and 148 Const. 1879. 

Fourth—Act No. 39, of the Acts of 1873, approved March 5th, 1873, is not unconstitutional. 

Fifth—That Act applies to relator’s case. 25 An. 238; 22 An. 245; 26 An. 374; 29 An. 794. 

Sixth—The reception of money from a de facto officer collected in his official capacity does 
not constitute such an act as will estop the person receiving the money from setting up 
to the office a superior title to that under which the occupant holds. Greenleaf, third ed. 
vol. 1, sec. 22; McIntosh vs. Smith, 2 An. 757; 12 R. 471; 1 An. 197; 2 An. 957, 4 N.S. 
125; 5 N. S. 360; 5 An. 142. 

Seventh—Respondent having set up title to an office by virtue of a commission, his right to 
hold said office must stand or fall with the legality of the commission, and he should not 
be allowed to prove other facts than those recited in the commission. 25 An. 267; 13 
An. 90. 

Eighth—Defendant’s commission issued in error, and cannot deprive plaintiff of his office. 
Louque’s Digest, p. 333, No. 14; 24 An. 20. 

Ninth—The office of Justice of the Peace is a judicial office, and the right thereto may be 
contested under Act No. 39, Acts of 1873, Const. 1879, Art. 80; Act No. 39 of 1873, section 
second. 


A, C. Allen and Foster Bros. for Defendant and Appellant. 


The opinion of the Court was delivered by 
‘Yopp, J. At the first election held under the present Constitution, 
on the 2d of December, 1879, the plaintiff was elected one of the justices 


of the peace for the third ward of the parish of St. Mary, and was com- 
missioned aud qualified as such on the 4th January following. 

On the 12th of May, 1880, the defendant received a commission from 
the Governor to the same office, the commission stating that he was 
appointed “ vice Wm. McGregor, who has left the parish.” The defend- 
ant qualified under this commission and proceeded in the discharge of 
the duties of the office. 

On the 10th February, 1881, the plaintiff instituted this proceeding 
under Act No. 39 of 1873, to recover the office, and evict the defendant 
therefrom. 

The defendant appeals from a judgment against him. 

The right of the defendant to the office in question depends entirely 
upon the fact, wnether at the time of his appointment there was or not 
a vacaney in the office. If there was no vacancy, there could be no 
valid appointment, considering the election of plaintiff to the office, his 
prior commission and qualification thereunder. 

The Constitution of 1879, Art. 195, provides: “ * * Whenever any 
officer, State, judicial, parochial, municipal or ward, may change his 
residence from this State or from the district, parish, municipality or 
ward in which he holds such office, the same shall thereby be vacated, 
any declaration of retention ot domicile to the contrary notwithstand- 
ing.” 

We are satisfied that representations were made at the time to the 
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Governor that fully justified his belief that a vacancy existed in the 
office in question, and induced the appointment of the defendant to fill 
the same; but the real facts of the case were shown ou the trial of this 
suit, and are found in the record, which force us to conclude that, in 
point of fact, a vacancy did not exist; and that, therefore, the second 
commission issued in error. 

The real facts, as we gather from the evidence, are substantially 
these: that the plaintiff, after qualifying as justice of the peace, and 
entering on the discharge of the functions of the office, was taken sick— 
a sickness affecting him physically and mentally. About the 10th of 
March, 1880, acting under the advice of friends, he left the parish tem- 
porarily for the purpose of receiving proper medical attention at the 
Charity Hospital, in the city of New Orleans. He remained in that in- 
stitution till the following September, when he left and went to Algiers, 
where he stayed three weeks, and then returned to the parish of St. 
Mary; that before commencing this proceeding, his health was restored, 
and he was in the complete possession of his mental and physical facul- 
ties. Weare satisfied that McGregor’s absence from the parish of St. 
Mary under these circumstances, does not constitute the “change of 
residence” from the parish and ward where his official duties were to 
be performed, contemplated by the article of the constitution referred 
to as effecting a vacating of an office. 

Having been elected to the office, having been duly commissioned 
and qualified according to the requirements of the law, the plaintiff was 
entitled to hold and enjoy the same, unless he had in some way forfeited 
his right thereto. This we do not find to be the case for the reasons 
stated. The commission to the defendant having issued in error, can- 
not deprive him of that right; and, in fact, was without legal effect as 
relates to such right. 21 An, 490; 24 An. 19. 

The question discussed as to the right of the Governor to remove 
certain officers and in certain cases, is not involved in this proceeding. 
It is not pretended that the plaintiff had been removed or that any law 
had lodged in the Governor the power of removal; but, that by a change 
of residence, he had vacated the office. There is no force in the argu- 
ment that the plaintiff was debarred from claiming the office by acts of 
acquiescence in the incumbency of the defendant, whieh acts simply 
consisted in receiving from the defendant costs, to which the plaintiff was 
entitled, accruing whilst he was exercising the functions of the office. 

We are satisfied, too, that the act under which this proceeding was 
instituted, is constitutional, and that all the objects of the act are fully 
covered by its title; and that the title of the act, which is: ‘‘ An act to 
regulate proceedings in contestations between persons claiming judicial 
office,” indicates clearly that its provisions were intended to apply to 
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the office in question; and that the provisions for the contestations pre- 
scribed in the body of the act, are in due conformity to the title. 

There is no question but that the defendant was, under his com- 
mission, a de facto officer, and that his official acts have been performed 
under the color of office, and are protected thereby from nullity. 

The judgment appealed from is affirmed with costs. 










DISSENTING OPINION. 






Pocus, J. Iam not satisfied that the amount involved in this case 
exceeds one thousand dollars, exclusive of interests—a state of facts 
which the appellant must show affirmatively. I think that the appeal 
should have been dismissed, and hence I dissent from the opinion and 
decree of the majority of the Court. 















No. 6675. 





JOACHIM BorpDE vs. Wripow WM. ErSKINE ET AL. Mrs. J. A. FERNANDEZ, A 
THIRD PERSON, APPELLANT. 







ON THE MOTION TO DISMISS. 





When the Appellant files a supplemental petition for the purpose of having one of the 
Appellets cited, who had been omitted in the original petition of appeal, no additional 
bond needs be furnished. The original bond in favor of the clerk of court will suffice. 

Illegal service of citation of appeal, not attributable to the Appellant, will not cause the 
dismissal of the appeal. 

Although the proper and regular mode of perfecting the Transcript, is by a writ of Certiorari, 
it is useless to issue such writ when certified copies of the missing documents have been 
filed. Affirming the rule in City of Baltimore vs. Parlange, 25 An. 335. 










ON THE MERITS. 









Mortgage creditors, ruled into court to show cause why their mortgages should not be erased, 
on the ground that the mortgaged property was judicially sold to effect a partition,—have 
the right to show and urge the nullity of the sale, 

When, under the provisions of Article 132 of the Constitution of 1868 and Act No. 40 of 
1869, a plantation was divided into lots ot from ten to fifty acres, but, at the sale, the 
auctioneer announced that hé would offer one lot first and that the purchaser would have 
the privilege of taking the other lots at the same price, and the sale was made accord- 
ingly,—the mandate of the law that such lots be sold separately, has not been obeyed, and 









such sale is null and void. 





PPEAL from the Second Judicial District Court, parish of Plaque- 

mines. Pardee, J. 

Sambola & Ducros and Thos. J. Semmes, for Mrs. Fernandez, Appel- 
lant. f 
Carleton Hunt, J. Ad. Rozier, Kelly & Lazarus, J. B. Eustis, for the 
Mortgage Creditors, Appellees. 
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On Motion To Dismiss. 
The opinion of the Court was delivered by 
MannineG, C.J. The plaintiff instituted a suit for the partition of a 

plantation owned by him in common with the defendants, in which 
there was rendered a judgment for a partition by licitation. There was 
a sale, and Mrs. Carmen Fernandez was the purchaser. In March, 1877, 
Borde, the plaintiff, alleging that the property was incumbered with 
certain mortgages which he describes, and that Mrs. Fernandez was the 
adjudicatee, and that their erasure is necessary to give her a clear title, 
took a rule to show cause why they should not be erased. The rule 
was served on all tne joint owners, and upon the under tutor to two 
minors who were defendants, whose mother and tutrix was a co-de- 
fendant, and also upon the mortgagees, except one. On trial, the rule 
was discharged, and Borde appealed. He furnished no bond, and aban- 
doned the appeal. 

In April the purchaser prayed an appeal by petitior, making all 
the mortgagees and owners parties, except Borde, which was granted 
upon a bend of two hundred and fifty dollars, which was duly executed 
with surety. Subsequently, upon discovering that Borde had been 
omitted, she filed a supplemental petition supplying the omission, and 
there was an order making him a party, and he was cited. No addi- 
tional bond was given. 

The motion to dismiss is based on several grounds. One of them 
is that the failure to execute a new and additional bond vifiates the 
appeal as to Borde, who is a necessary party. This is untenable. The 
bond is in favor of the clerk, and all parties to the appeal can recover 
on it. And besides, if Borde himself does not complain of the want of 
an additional bond, it is not for the appellants to complain for him. The 
circumstance that Borde’s name was not included in the original peti- 
tion for appeal would have been fatal, had the defect not been cured by 
the supplemental petition and citation upon it. We are referred to- 
several decisions to the effect that those only are parties to the appeal 
whose names are in the bond. All of them are under the old law which 
required the insertion in the appeal bond of all the parties, a provision 
which sometimes was so incapable of sure fulfillment that the legisla- 
ture tardily, but effectually, removed the difficulty by substituting the 
name of the clerk, and authorizing the parties to avail themselves of it. 

Another ground for dismissal is the want of proper citation to the 
under tutor. He was a party to the partition suit, and was regularly 
cited therein. The citation of appeal was served on his attorney, which 
is the proper mode of service on a non-resident. Code of Practice, 
‘article 582. But he is a resident of the State, and was at that time, if 
the sheriff’s return be correct, absent. The service should have been 
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at his domicil. Ratliff vs. Creditors, 14 La. 292. Under the act of 1839, 
an appeal will not be dismissed on the ground of irregularity in the 
service of citation, if it is not imputable to the appellant. We think that 
statute protects the appellant in this case. She alleged in her petition: 
of appeal that the under tutor was a resident of New Orleans, and 
prayed for his citation. The sheriff should have known how to cite 
him. There is nothing before us to show that the appellant, or even 
her attorney, misdirected the sheriff, and by her own fault caused an 
improper service to be made. 

Another objection is urged that the record is incomplete, and the 
appellant has attemped to supply its deficiencies by filing along with it 
a copy of a missing paper. The clerk also makes a supplemental 
certificate as to some omitted words in the transcript. These omissions 
are attributable to the clerk, and should not prejudice the appellant. 
The proper and regular mode of perfecting the transcript is by a writ 
of certiorari, but, as was said in Baltimore vs. Parlange, it is useless to 
order the writ when certified copies of the missing documents have been: 
filed. 25 An. 335. 

The facility for dismissing appeals that formerly existed, and of 
which parties constantly availed themselves to the great detriment of 
substantial justice, has been restricted by the wise substitution of an 
officer to the names of the litigants in the appeal bond, so that an appeal 
by motion can rarely be dismissed for technical objections. It would 
be an equally wise amendment of the law, if the process of taking and 
serving an appeal by petition were simplified by some equally effectual 
means. 

The motion to dismiss is denied, and the case is continued with 
leave to the appellant to have the under tutor properly cited. 




































On THE MERITS. 





The opinion of the Court was delivered by 
Levy, J. This appeal is taken from a judgment of the District 
Court discharging a rule on certain mortgagees for the cancellation of 
their mortgages on certain property adjudicated to Mrs. J. A. Fernandez 
‘at a partition sale, made by order of the District Court, on the 24th of 
June, 1876. 

The property thus adjudicated consisted of three tracts of land, 
acquired at different times, all of which comprised what is known as 
the “Alliance Plantation.” It was owned by Joachim Borde, one-eighth, 
George Urquhart one-fourth, Mrs. George Urquhart one-fourth, Mrs. 
Ernestine Erskine one-eighth, the minors Mary Erskine and Clementine 
Erskine, together, one-fourth. 
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Borde instituted a suit praying for a partition by licitation, alleging 
that said property was n»t susceptible of a division in kigd. 

There was an order directing an inventory and appraisement; all 
the property, including the movables thereon, were appraised in block 
at the sum of $30,000, and there was judgment decreeing that “a parti- 
tion by licitation be made of the property mentioned in plaintiff’s peti- 
tion and described in the inventory of the property taken by C. V. 
Thibaut, Recorder, to wit: ” (describing the three tracts or parcels of 
land and the movables.) It was further decreed that “all of the above 
described property be sold by C. E. Girardey, auctioneer, of the City of 
New Orleans, after due compliance with the legal requirements and 
formalities, for one-third cash, the balance in equal instalments in notes 
secured by mortgage and vendor’s lien upon the property sold, bearing 
eight per cent. per annum interest from date until paid, and payable at 
one, two and three years after date,” etc. The judgment recites that 
the parties consent to this partition and sale. 

The several tracts comprising the plantation are: 

1st. A tract or plantation previously belonging to E. B. D. DeGruy, 
in the parish of Plaquemines, on the right bank of the Mississippi River, 
measuring twerty arpents front on the said river, ten of which havea 
depth of forty arpents, and ten a depth of eighty arpents, bounded on 
the upper side by lands of Bonaventure Baybi, etc. On this tract (first) 
are the residence, sugar house, machinery, cabins, stables and other 
improvements. 

2d. A tract of ten arpents front, with a depth of eighty lying 
immediately below and adjoining the first tract or DeGruy plantation. 

3d. Another tract with a front of nine arpents and a fraction and 
a depth of eighty arpents, lying immediately below and adjoining the 
tract last mentioned (second). There are no buildings and improve- 
ments on the second and third tracts. 

Joachim Borde acquired his one-eighth interest in these properties 
by purchase from John W. Erskine, one of the heirs of Wm. Erskine, 
and in his petition for a partition he alleges his ownership of an undi- 
vided eighth of a certain sugar plantation, known as the Alliance Plan- 
tation, with buildings and appurtenances thereof and stock thereon, 
situated in the parish of Plaquemines, etc., measuring twenty arpents 
front on the Mississippi. He then alleges his ownership of one undi- 
vided eighth interest in the two other tracts, separately describing them. 
As we have before stated, the three tracts and the movables are 
appraised in block, although they are separately described in the 
inventory. 

There existed upon the properties described the following mort- 


gages: 
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The undivided eighth of Mrs. Erskine was incumbered, as to all the 
tracts, with a tacit and legal mortgage against her as natural tutrix of 
her two minor children, duly recorded. 

The undivided fourths, each of George Urquhart and his wife were in- 
cumbered as follows: By a mortgage on the tract or plantation first above 
described, recorded March 9th, 1874, securing four promissory notes of 
$3000 each (marked No. 1), and two promissory notes, one of $3000, and 
one of $2500, these last two marked No. 2, all dated 24th February, 1874, 
and payable eleven months after date, in favor of L. F. G. Generes; 
this mortgage affects the first and second tracts described to the extent 
of said mortgagors’ interests, and contained the pact of non-alienation 
and a stipulation that, in default of payment, the mortgaged property 
may be sold for cash, without benefit of appraisement. Of the notes of 
series No. 1, three are held by H. S. Buckner, and one by the Louisiana 
Savings Institution. The notes of the second series, amounting to 
$5500, are held by Mrs. Rosa Cammack. 

The undivided fourth of George Urquhart in the tracts first and 
second is further incumbered by a mortgage, recorded on 16th March, 
1876, in favor of Felix Labatut, to secure the payment of two notes of 
$2000 each, dated March 29th, 1871, payable nine months after date. 
These two notes are held by the New Orleans Insurance Company. 

The undivided fourth of George Urquhart in the third tract is 
incumbered by a mortgage, recorded April 11th, 1876, to secure a note 
of $3719 40, dated March 31st, 1876, payable Ist December, 1876. This 
note is held by R. Beltram. 

To recapitulate briefly, the condition of the properties as to owner- 
ship and incumbrances was as follows: three undivided eighths of the 
three tracts, owned respectively by Borde and the two minors Erskine, 
unincumbered; one undivided eighth, owned by Mrs. Erskine, incum- 
bered as to all three tracts by a legal mortgage in favor of her minor 
children; one undivided fourth, owned by Mrs. Urquhart, incumbered as 
to the first tract by concurrent mortgages held by H.S. Buckner and the 
Louisiana Savings Institution, and as to the second tract by a mortgage 
held by Mrs. R. Cammack; and one undivided fourth, owned by George 
Urquhart, incumbered as to the first tract by concurrent mortgages 
held by H. 8S. Buckner and the Louisiana Savings Institution, as to the 
second tract by a mortgage held by Mrs. R. Cammack, as to both the 
first and second tracts by a mortgage held by the New Orleans Insur- 
ance Company, and as to the third tract by a mortgage held by R. 
Beltram. 

The property being thus incumbered by this complicated congeries 
of mortgages, affecting one, an undivided interest in all three tracts, 
one an undivided interest in two of the tracts, and others an undivided 
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interest in separate tracts only—all three tracts were sold in block for a 
lump sum, and rule taken on the mortgagees to show cause why—in 
order to consummate the partition among the joint owners of the land— 
their mortgages should not be erased, reserving to them the right to 
participate with the owners in the partition of the lump sum for which 
the lands were bid off in block. 

The defendant in rule, appellee herein, in ‘his answer to the rule, 
after setting forth his ownership of the mortgage notes, given as above 
mentioned by Urquhart and wife, and the terms and stipulations of the 
mortgage securing the same, alleges that the first tract described, the 
undivided half of which was specially mortgaged to secure the notes 
described, constitutes a portion of the “ Alliance” sugar plantation, 
referred to in the rule; that the said plantation, as a whole, consists of 
three parcels or tracts of land as before mentioned and described; that 
the first tract is the one of which one-half is mortgaged as stated; 
that all the buildings, improvements, etc., upon said plantation are upon 
said tract, and there are no improvements on the other tracts; that the 
portion affected by his mortgage is relatively of much greater value 
than the other portions thereof; “ that the judgment under which the 
pretended sale was made, directed each of the said three tracts of land 
to be sold as a distinct property; that upon its face the judgment under 
which the pretended sale is alleged to have been made, purports to be 
a consent decree between the parties interested in the ownership of the 
entire plantation, made up as aforesaid of the tract affected by the 
mortgage, upon which were all the buildings, improvements, etc., and of 
the other two tracts upon which there were no buildings whatever. 
That the sale referred to was not made in conformity with the judg- 
ment directing the sale in three separate parcels as aforesaid, but after 
being subdivided into lots of fifty acres and less, was not sold in such 
lots, but one of said !ots was first put up by the auctioneer to be bid 
for at so much an acre, the bidder to have the option of taking the 
whole plantation at the price bid per acre on the first lot, and, accord- 
ingly, J. A. Fernandez, for his wife, having bid $8 75 per acre on that 
lot, the whole plantation in block, containing the three distinct tracts 
above described, was adjudicated to her for the price of $20,650 26.” 
**That, as one who was no party to said partition proceedings, but whose 
interests are directly affected thereby, he has the right to aver and 
prove the truth with regard to said pretended sale, though it should 
contradict the proces verbal of the auctioneer. He pleads as a matter 
of law, that the sale of property, had to effect a partition among owners, 
where the sale is not a probate sale, does not entitle the purchaser to 
have the mortgages previously granted by the co-owners upon their re- 
spective interests released, but, that the property can only be sold subject 
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to such mortgages, especially when such sales are made by consent of 
parties, whether in or out of court; and that, in this case, the pretended 
-sale was made in disobedience of the express requirements of the judg- 
ment ordering the sale, and of the Constitution and laws of the State, 
-with reference to subdivisions into lots of fifty acres or less, and is, 
‘therefore, void; that the act of mortgage, securing his notes, contains 
the pact de non alienando, which precluded his mortgagors from con- 
senting to any alienation of the property for the purpose of partition 
or any other purpose to the prejudice of his mortgage, and that such 
consent cannot defeat his mortgage rights. That it does not appear 
that experts were appointed by the court to determine whether or not 
the property was susceptible of partition in kind. 

The issues thus raised and questions presented for consideration 
and decision, are dependent, first, upon a decision of the legality and 
validity of the sale. If the sale was not made in conformity with the 
requirements of the law, can the defendants in the rule urge the nullity 
and have it declared void and of no effect. A rule was taken against 
the mortgagees requiring them to show cause why their mortgages 
should not be cancelled. Why cancelled? Because, as alleged, the effect 
-of the sale at which the purchaser claims to have acquired the property, 
operates to cut off all pre-existing mortgages. What cause could be 
more conclusive and potent to defeat such effect than that the sale 
under which the purchaser claims to exercise the right, is not a valid 
one, is indeed no sale at all? The right of the mortgagee to raise this 
-question in his own defense, and as an assertion of his mortgage rights, 
and to show that they are unaffected by the proceedings on which 
purchaser relies, is plain to our minds, The joinder of issue practi- 
cally involves, from the standpoint assumed by the plaintiff in rule, the 
question whether or not there was a legal, valid sale, binding upon all 
parties interested, in its effect and operation. It is not disputed that 
the sale was made subject to the requirements of the Constitution of 
‘1868 and the law in force at the time. It is, however, denied, that those 
requirements were fulfilled or complied with, and if such is the case, the 
sale cannot have the effect claimed for it, so far as the mortgages rest- 
ing upon the property in favor of appellee are concerned. 

Article 132 of the Constitution of 1868 declares: “ All lands sold in 
pursuance of decrees of courts shall be divided into tracts of from ten 
to fifty acres.” Here, the lands sold were divided into such tracts, but 
it is certain they were not sold by lots. Act No. 40 of 1869, entitled “ An 
act to provide for carrying into effect the one hundred and thirty-second 
-article of the Constitution of the State,” in the third section provides, 
“that whenever a sale of land is to be made by decree of court, or 
otherwise than is specified in the first section of this act (which relates 
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to sales under an execution or writ of seizure and sale), then the parties 
in interest, etc., shall cause the tract or tracts of land about to be sold 
to be divided and plots made of the same in lots of from ten to fifty 
acres each, for the purpose of the sale.” * * * “Such officer shall sell 
the said lots separately.” These constitutional and legislative require- 
ments are to our mind mandatory. The evidence shows conclusively 
that the lots were not sold separately; on the contrary, although divided 
into lots as required by law, these lots were not offered and sold sepa- 
rately. One lot was offered separately, and in the offer of that by the 
auctioneer was the announcement that the purchaser thereof should 
have the privilege of having all the other lots adjudicated to him on the 
same terms and at the same price as the first lot. There was, then, no 
sale of the lots separately. The remaining forty-eight lots, and all the 
movables were really sold and adjudicated in block. Non constat, that, 
if offered separately they would not have brought a higher price. At 
any rate, the sale was not made in accordance with the then existing law, 
and we cannot maintain its validity; and if the sale was not valid, it 
does not cut off the rights of the mortgagees. 

Under this view of the case, we do not think it necessary to pass 
upon the other questions raised. They may become, under subsequent 
proceedings between parties in interest, the subject of adjudication, 
and these parties are all free to assert such rights and claims as they 
have. 

It is not for us to decide upon the policy or impolicy of the provi- 
sions of the organic or statutory law, or to be influenced by mere con- 
siderations of convenience or inconvenience. We are only called upon 
to construe the law according to its intent and meaning and apply it to 
the facts as they appear from the record. 

The judgment appealed from is affirmed at costs of Mrs. Fer- 
nandez, appellant, in both.courts, 

Rehearing refused. 

The Chief Justice recuses himself in this case, having been of 
counsel. 








No. 6751. 
Joun P. Cousins vs. H. L. KeEtsry anp WIFE. 


A claim for the recovery of an irregular deposit is only prescribed by ten years. 
Money received by the wife, as a deposit, with the knowledge and consent of the husband, 
constitutes a debt of the community, for which he is liable. 


PPEAL from the Sixth District Court for the parish of Orleans. 
Saucier, J. 
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L. E. Simonds for Plaintiff and Appellant: 


First—Defendant pleads simply the general denial. He sets up no claim in reconvention, 
compensation or otherwise. 

Second—The only issue of fact to be decided is: Did plaintiff deposit with Mrs. Kelsey as 
much as $1140? This is proved by plaintiff, and corroborated, independently of the ad- 
mission of Mrs. Kelsey. Much more than $1140 is proved. 

Third—When the wife acts as agent of the husband or of the community, her admissions in 
connection therewith may be proved, and are binding, although she cannot be sworn as a 
witness. 

Fourth—A claim for money deposited is prescribed by ten years only ; and prescription be- 
gins to run, in case of a minor, from his majority only. 

Fifth—Even if plaintift’s claim be not fully made out, there being no contradictory evidence, 
the judgment should have been one of nonsuit only. 


S. Belden for Defendants and Appellees: 
First—A community between the parties cannot bind the husband, unless the money went 
into the community. 
Second—Mrs, Kelsey's declaration cannot be evidence against her husband. 
Third— The mere fact that Mrs. Kelsey is cashier for her husband does not make her his 
agent as to her transactions with other persons. 
Fourth—The prescription of three, five and ten years applies even after his majority. 
Fifth—The prescription applies, regardless of his age, from date of deposit. 


The opinion of the Court was delivered by 

Fenner, J. Plaintiff sues for $1140 with interest, alleged to have 
been deposited by him with the defendants, out of his earnings from 
1859 to 1868, for safe-keeping and subject to the obligation of returning 
the same. 

We gather from the evidence that plaintiff, left an orphan at the 
age of thirteen, was taken charge of by defendants and received, as a 
member, into their family. In 1859, at the age of about seventeen years, 
he found occupation as a railroad employee, and, with the exception of 
three years during the war, was so engaged, though still considering 
the house of defendants as his home, until 1868, when he married and 
their relations ceased. He earned wages, increasing gradually, from 
$50 to $140 per month. Under the advice of Mrs. Kelsey, he deposited 
with her the surplus of his earnings above necessary expenses to be laid 
up, as she suggested, “for a rainy day.” The evidence satisfies us that 
the amounts so deposited with her certainly aggregated as much as the 
sum claimed; and as the answer is a general denial and no offsets are 
pleaded or claimed, the liability to that extent must be taken as estab- 
lished, unless there are legal defenses to the demand. The suit was 
originally against the husband and wife in solido, but was flismissed as 
against the wife, and is now urged against the husband alone as a 
community debt. The defenses are threefold, viz: 

1st. The prescriptions of three and five years. Evidently they do 
not apply to this claim, which is not a loan but an irregular deposit, and 
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only barred by the prescription of ten years. The action was brought 
within ten years from the date of plaintiff's majority, and was, therefore, 
within the term. Prescription is suspended by minority, except in cases 
otherwise provided by law, and as to this prescription no such provision 
is made. Rev. C.C. 2522; Becklain vs. Henderson, 23 An. 447; 11 La. 62; 
10 An. 575; 6. An. 109; 13 An. 340, 

2d. That the claim being based on an alleged contract with a minor, 
cannot be enforced. This objection is only available to the minor and 
not to the person dealing with him. Rev. C. C. 1791. 

3d. That judgment cannot be recovered against the husband as | 
head of the community, because the dealing was with the wife alone. 
The evidence is clear that the husband was cognizant of the dealing, 
knew that his wife was receiving plaintiff's money and made no objection 
to it. This is equivalent to authorization. The money is presumed to 
have enured to the benefit of the community, and there is no countervail- 
ing proof or suggestion. It was a debt contracted during the marriage 
and must be acquitted out of the community fund. Rev. C. C. 2403. See, 
also, Chaix vs. Villejoin, 7 La. 277; Scanlan vs. Warwick, 10 An. 30. 

We are not altogether favorably impressed by this claim. Its stale- 
ness is not satisfactorily explained, and we are at a loss to understand 
why the offsets, which might have been justly claimed by defendant, 
were not pleaded. 

But on the case as presented by the pleadings and evidence, the law 
undoubtedly entitles plaintiff to a judgment; and although the judge 
a quo thought otherwise, he favors us with no reasons for his opinion, 
and it is certainly not sustained by the law and evidence. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be reversed, and it is now decreed that plaintiff have 
judgment against the defendant, H. L. Kelsey, for the sum of eleven 
hundred and forty dollars with legal interest thereon from judicial de- 
mand and with costs in both courts. 

Rehearing refused. 








No. 7994. 


ALFRED MarcuHanp vs. J. O. Noyes ET AL. City or New ORLEANS, GARNISHEE. 


It was clearly within the power of the lower Court, in the exercise of a sound discretion, to set 
the judgment asfde, before signature, and grant a new trial. And that sound discretion 
was properly exercised in a case like this, in which interrogatories propounded under 
garnishment proceedings to a municipal Corporation, were not answered and were taken 
pro confessis, owing to the excusable oversight of its Mayor. 


PPEAL from the Fourth District Court for the parish of Orleans. 
Houston, J. 
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W. S. Benedict and Jos. P. Hornor for Plaintiff and Appellant: 


A judgment against garnishee, legally entered, cannot be set aside by motion. The garnishee 
must resort to a direct action. 


Chas. F. Buck, City Attorney, and Wynne Rogers for City of New 
Orleans, Garnishee and Appellee: 


A writ of fi. fa. is the essential basis of a valid garnishment process. 28 An. 319, Ross & Co. 
vs. Merchants’ Insurance Company. A fortiori, there must bea prior valid and subsisting 
judgment from which the writ takes its life. 21 An. 37; 7 Rob. 505; 24 An. 82, Lefebre 
vs. Landry; 21 An.7; Collins & Leake vs. Friend, 10 fob. 136 ; Ross vs. Whaley, 14 
An. 374. , 

‘‘ The garnishee is entitled to proof of the existence of a judgment and fi. fa. as a prerequisite 
to any judgment against him.” Brode vs. Firemen’s Ins. Co., 8 R. 244; Featherstone vs. 
Compton, 3 An. 380. 

Where the record brought to this Court discloses only a judgment taken pro confessis against a 
garnishee, without proof of a prior judgment or execution, incidental to which such 
judgment was entered, and without proof of service of interrogatories. such judgment 
against a garnishee and an execution under it, will not constitute a sufficient basis for a 
proceeding against another or second garnishee. 

A judgment entered pro confessis against a garnishee for failing to answer, is under the control 
of the court which rendered it, until signed, and the court may, at any time, in the exercise 
of its sound legal discretion, before signature, reopen same, and permit a garnishee, whose 
good faith is not impeached, to file answers to the interrogatories—more especially when 
the garnishee is a municipal corporation which is under the protection of the law, and 
cannot be permitted to suffer detriment through the unintentional vversight of its officials. 
Elder vs, Rogers, 11 An. 606; Rose vs. Whaley, 14 An. 374. 

Whether the action of the court a qua, in the first instance, reopening the case and permitting 
the garnishee to file answers after the judgment pro confessis had been entered, be proper 
or not, a plaintiff in execution, who traverses the answers filed, and finally appeals only 
and specially from the judgment dismissing his traverse, after trial on the merits thereof, 
brings to the court for review nothing but the merits of the traverse. Besides, by such 
action he must be considered as having waived and abandoned all rights he might have 
had under the original judgment. taking the interrogatories for confessed. 

The plaintiff in traverse, to succeed against the garnishee, must prove an absolute and uncon- 
ditional indebtedness by the garnishee to the defendant in execution. 29 An. 223; 16 An. 
349, etc. 


The opinion of the Court was delivered by 

Fenner, J. Plaintiff, having recovered a final judgment against 
the Mississippi and Mexican Gulf Ship Canal Co., issued a fi. fa. and 
served garnishment process, with the usual interrogatories, upon the 
City of New Orleans. The sheriffs return showing that the petition, 
citation and interrogatories in garnishment had been gerved on the city 
on May 20th, 1879, and no answers having been filed, on mgtion of plain- 
tiff’s counsel, the interrogatories were taken for confessed on May 3lst, 
and judgment was rendered against the city for the full amount of 
plaintiff's claim. 


Thereafter, on June 9th, the judgment not having been signed, the 
city filed a rule for a new trial, on the ground that the return of the 
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sheriff was erroneous, that the interrogatories were not served on the 
Mayor until May 27th, and that the delays had not expired when the 
judgment was rendered. 

On the trial of this rule, the city was not successful in contradicting 
the return of the sheriff, who swore very circumstantially to the correct- 
ness of the return; but it did appear that, through some accident or 

_ inadvertence, the matter escaped the attention of the Mayor until May 
27th, when he observed the interrogatories on his desk and supposing 
they had just been received, transferred them to the proper parties for 
action, as having been served on that day, which accounted for the delay 
in answering. The judge, however, in the exercise of his discretion, set 
aside the judgment, granted a new trial, and permitted the city to file 
her answers nunc pro tunc. 

It was clearly within the power of the court, in the exercise of a 
sound discretion, to set aside the judgment, before signature, and grant 
a new trial. C. P. 547; 10 L. 209; 8 An. 92; 14 An. 374; 11 An. 606; 10 
An. 766. 

We think, in the present case, its discretion was soundly exercised 
for the reason assigned by the judge, that a municipal corporation 
should not be made to suffer for the unintentional neglect of an officer, 
like the Mayor, overwhelmed with a multiplicity of public duties. 

The answers of the city absolutely negative the existence of any 
indebtedness to the judgment debtor of plaintiff. 

A traverse was duly filed, and, after trial judgment was rendered dis- 
missing the same, from which plaintiff took the present appeal. We 
certainly find in the record no evidence received, or even offered, which 
could possibly sustain the traverse. 

It is not proved that there was any money actually at the credit of 
the drainage fund. 

It was shown that warrants, negotiable in form, had been issued and 
delivered beyond the amount of all receipts to that fund, and it is not 
shown that this was against the will of the Ship Canal Co., as might well 
have been shown by plaintiff, if such were the fact. 

It is shown that, by the contract of 1876, the company had absolutely 
‘discharged and released the city from all claims and demands of any 
nature or kind whatever. If there be any fraud in these transactions, j 
creditors of the company may possibly attack them in proper actions, 
but certainly not by way of seizure under fi. fa. 

It is, therefore, ordered that the judgment appealed from be affirmed, 
at appellant’s cost. 
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No. 8227. . . 
T. W. Turtey vs. M. Dreyrus, Dative Executor. 


A money judgment, rendered by a court of original jurisdiction in a sister State, against one 
who was at the time the Executor of the debtor in that and in this State, said judgment 
being subsequently affirmed by the Supreme Court of that State contradictorily with an 
Administrator de bonis non, appointed to represent the estate,—can be made the cause of 
an action in this State. 

Such judgment, in the suit brought upon it in this State, is not conclusive of what it decrees 
and, on the contrary, it is open to all the defenses which can be legally opposed to judg- 
ments, but it is a sufficient legal cause to institute an action upon. 


PPEAL from the Eighth Judicial District Court, parish of East 
Carroll. Montgomery, judge ad hoc. 


W. G. Wyly for Plaintift and Appellant: 


First—An executor stands on a different footing from an administrator, and a judgment agains 
an executor in one State is prima facie evidence of a debt in a suit against another execu- 
tor of the same testator in a different State. Hill vs. Tucker, 13 Howard, 458; 10 L. 14; 7 
R. 206. See, also, Fisher’s Digest, page 5038. 

Second—It no appeal had been taken by Frank Willson, executor, from the judgment of the 
Chancery Court of Tennessee against him in 1874, that judgment could have been made 
executory here. 13 Howard, 458; 10 L. 14; 7 R. 206, 

Third—The fact that Frank Willson, executor in both States, died pending the appeal, and the 
Supreme Court of Tennessee proceeded to trial and atlirmed the judgment contradictorily 
with the administrator de bonis non, against whom it had been revived, does not alter the 
rights of the parties, nor does it in any manner modify the scope and effectiveness of the 
decree. 46 Mo. 137; 32 Md, 274; 21 N. J. 520; 65 Pa. 105. 

Fourth—‘‘A judgment from one State cannot be treated in another as an absolute nullity for 
want of jurisdiction, unless original and radical. When jurisdiction has once rightfully 
attached any subsequent errors in the court of original or appellate jurisdiction, cannot be 
elsewhere collaterally examined, nor can they impair the validity of proceedings which, 
until reversed, are binding in every other court.’’* 11 An. 507; 84 Pa. 533; 82 Ill. 606; 9 
Wall. 108; 72 N. Y. 217; 14 Ark. 360; 1 Ohio, 259. 

Fifth—As Frank Willson, executor, took the appeal and died pending the appeal, the Supreme 
Court of Tennessee was undoubtedly seized of jurisdiction ; and if they fail to cause the 
heirs to be made parties, as well as the administrator de bonis non, it was merely an error 
that this court cannot correct. See 22 H. 473; 10 Pet. 474; 1 Peters, 340; 15 Johns. 141; 
11 An. 507; 13 Peters, 312; 3 Wheaton, 234; 9 Peters, 86; 2 Peters, 503. 

Sixth—Upon the principle that all officials are presumed to have done their duty, this court 
is bound to presume that the Supreme Court of Tennessee did theirs, and by the laws of 
Tennessee, guoad the appeal the administrator de bonis non represented all the parties and 
all the interests affected by the decree of the Chancery Court. 

Seventh—As no appeal should be revived unless all parties affected by the decree below are 
made parties to the appeal, we are bound to presume that the Supreme Court of Tennessee 
had all parties required by the law of Tennessee to be represented made parties to the 
appeal; that quoad the trial in the Supreme Court the administrator de bonis non repre- 
sented heirs as well as creditors. 22 An. 222; 72 N. Y. 217; 22 Ark. 389, 453, 

Eighth—As the judgment of the Chancery Court if unappealed from, could have been made 
executory in Louisiana, the judgment of the Supreme Court of Tennessee affirming it oan 
also be made executory here, because this court is bound to presume that the Supreme 
Court which was seized of jurisdiction when Frank Willson filed the transcript of appeal, 
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exercised that jurisdiction over the whole case and their decree affirming the judgment 
gave the appellee all the relief he was entitled to by the decree of the court below, among 
which he was entitled to the right to have the decree in his favor made executory here. 7 
R. 206; 23 An. 80; 3 Wheaton, 234; 9 Pet, 86; 2 Pet.502; Brightly’s Digest 497, section 144. 

Ninth—The fact that the Supreme Court revived the case contradictorily with the administra- 
tor de bonis non, and aftirmed the judgment, involves an implied assertion of jurisdiction 
by the Supreme Court which this court cannot contradict or in any manner gainsay. 22 
Ark. 453; 5 Allen {‘Mass.) 591; 34 Ill. 168; 16 Miss. 421; 22 Ark. 389; 12 An. 798; 10 Mo. 
329; 1 Ohio, 259. 

Tenth—In reviving the appeal the Supreme Court of Tennessee reviewed the whole case, and 
when they affirmed it they gave all the relief to the appellee that the Chancery Court had 
given, and their decree cannot be questioned. 14 An. 360; 44 Ill. 32; 13 Pet. 312; 9 Mass. 
462; 17 Mass. 515. 

Eleventh—“‘A final judgment of a competent court of a sister State, after citation, is conclu- 
sive of the matters therein determined between the same parties in Louisiana, in the ab- 
sence of proof impeaching it.’’ 12 An. 736; 6 Vermont, 580; 41 Vermont, 396; 17 Mass. 
515, 646; 44 Ill. 32; 13 Peters, 312; 46 Mo. 137; 32 Md. 274; 21 N. J. 520; 65 Pa. 105. See, 
also, Fisher’s Digest, vol. 3, page 5035. 


F. F. Montgomery for Defendant and Appellee: 


A judgment against an administrator in another State is not such evidence as will authorize a 
jadgment against another administrator or executor of the succession here. In contem- 
plation of law, there is no privity between the foreign administrator and the executor 
here. 3 An. 353; Story’s Conflict of Laws, 522, 525. 

The judgment against the first administrator is res inter alios acta as regards the administrator 
here and the property confided to his care. 6 Howard, 47. 


Spencer & White on same side, on application for rehearing. 


The opinion of the Court was delivered by 

BermvuveEz, C.J. This is an action to enforce a judgment of a sister 
State against a succession representative in Louisiana. The case comes 
up on appeal from a judgment sustaining an exception of no cause of 
action and dismissing the suit. 

The plaintiff alleges that he is the transferree of a judgment for 
$11,935 66, obtained by James H. Wilson, Jr., against Frank Wilson, 
executor of James H. Wilson, Sr., his father, from the Chancery Court 
of Williamson County, Tennessee; that said executor was also the exe- 
cutor of the will of the deceased in this State; that judgment was 
appealed from by said executor to the Supreme Court of Tennessee, by 
which it was affirmed, contradictorily with an administrator de bonis 
non, appointed to replace the executor, who had died since the appeal. 
He further avers that Maurice Dreyfus was appointed dative executor, 
to succeed James H. Wilson, Jr., in the liquidation of the succession in 
Louisiana. He prays for citation and recognition of his claim. 

From the judgment sustaining an exception of no cause of action, 
the plaintiff appeals. 

The question presented is novel, interesting and important. It is 
simply: 
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Whether a money judgment, rendered by a court of original juris- 
diction, in a sister State, against one who was at the time the executor of 
the debtor in that and in this State, and subsequently affirmed by the 
Supreme Court of that State, contradictorily with an administrator de 
bonis non, appointed to represent the estate,—the defendant executor 
having died pending the appeal,—can be made the cause of an action in 
this State. 

For a number, of years after the adoption of the Code of Practice, a 


* ereditor who had obtained a judgment in another State of the Union, or 


in a foreign country, could proceed here by executory procees on such 
judgment; but, in 1846, the law on the subject, as found in articles 746, 
747 and, in part in 748, was repealed. 

From the fact that the laws thus recalled have not since been re- 
enacted, it can only be inferred that the law-giver has persisted in the 
determination that such judgments shall not be executed summarily in 
this State, but it does not follow that such judgments cannot be made the 
basis of an action via ordinaria, in personam against the debtor, or in 
rem against his property, when found in this State. Actions of that 
description are daily brought and entertained, when it appears that the 
court which rendered the judgment, was competent and observed the 
forms essentially required by law; in other words, that it is valid by the 
law of the place where it is rendered, and has not been satisfied or extin- 
guished. 18 An. 682; 23 An. 80; 24 An. 222; 2 N. S. 599; 10 L. 18, 220, 381; 
1 R.575; 5 R. 418; 11 R. 326; 4 An. 574; 5 An. 43; 12 An. 736. 

The proceeding in this case is not executory, but ordinary. It is not 
directed against the debtor himself, but against one appointed to execute 
his will. 

Had the judgment declared upon been rendered against an admin- 
istrator appointed by the proper court in Tennessee to administer and 
liquidate the succession of James H. Wilson, Sr., in that State, and this 
suit were brought to enforce such judgment against a different adminis- 
trator, in this State, the latter might have pleaded res inter alios acta, as 
there would exist no privity between them, for the reason that they 
would derive their commissions from different political sovereignties. 3 
An. 353; 6 How. 44, 47;.4 How. 467; 18 How. 16; 7 Ind. 211; 8 Allen, 259; 
18 Allen, 48; 11 Blatch. 391; 15 Pet. 7; 2 Cranch, 92; 9 Wheat. 565; 1 Cliff. 
125; Story on Conflict of Laws, 522, 525; Rorer on Inter-State Laws, p. 
257. 

But it has been held that the case might be different if the same 
person were administrator in both States. Story Confl. L. 522; 2 Rawle, 
2, 431. A difference was likewise signalized between executors of the 
same.testator, some of whom resided in one State and others in another, 
and all appointed by the same will, each qualifying in the State of his 
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residence and where one is administrator with the will annexed. 3 Kelly, 
426; 13 How. 458; Rorer on Inter-State Law, p. 257-9. 

In such a case, although the judgment was not admitted to be con- 
clusive, it was recognized as a proper basis for an action and was permit- 
ted to go in evidence, because there is a privity of right and official 
identity, between executors, inasmuch as their powers emanate from 
the testator and the judgment against one, in one State, may be right- 
fully brought into administration in the other State, by proper proceed- 
ing against the executor locally‘existing there. 13 How. 458, 469; Rorer, 
p. 258. 

The case is certainly stronger where the executor, contradictorily 
with whom the judgment was ubtained in one State, was also executor 
in the State in which the judgment is sought to be enforced. 

We do not consider that it makes any difference that the judgment 
on appeal was rendered contradictorily with one appointed to replace 
the executor who died after the appeal had been taken. 

From the fact that the highest court, sitting merely in review of the 
judgment appealed from, proceeded contradictorily with him, we must 
assume that it recognized him as having capacity to stand in judgment 
as the legal representative of the estate for that appeal. 6 An. 292; 7 
An. 576; 11 An. 118,507; 10 L. 14; 1 R. 575; 7 R. 206, 575; 13 An. 394; 14 An. 
205; 23 An. 80; 24 An. 222, 606; 10 Pet. 474; 1 Pet. 340; 15 Johns, 141. 


We do not wish to be understood as hulding that the judgment 
declared upon is conclusive of what it decrees. The judgment is a valid 
cause of action, and is open to all the defenses which can be legally 
opposed to judgments. If recognized as valid and in existence, it can 
have no greater force than would be claimed for a similar one, rendered 
by a competent court of this State. C. P. 123, 987; H. D. pp. 749, 753; L. 
D. p. 347. We are not now trying the merits of-the suit, but merely test- 
ing the strength of an exception of no cause of action, sustained 7 the 
lower court, we think, erroneously. 14 An. 205. 

It is, therefore, adjudged and decreed that the judgment appealed 
from be reversed; that the exception sustained be overruled; that the 
defendant be ordered to answer to the merits, and that the cause be 
remanded to the lower court for further proceedings according to law; 
defendant and appellee to pay costs in both courts. from the filing of the 
exception of no cause of action. 





On APPLICATION FOR A REHEARING. 


PocueE, J.. Appellee complains that the reasons given in our opinion 
do not justify our decree, and points to the expression of opinion that 
the “judgment should be received as prima facie evidence,” as unjusti- 
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fiable on an issue of no cause of action. Our intention was and is to re- 
cognize the judgment of the Tennessee Court, as a sufficient and valid 
cause of action, and have amended the opinion so as to exclude the 
possibility of any other conclusion. 

Rehearing refused. 


No. 8009. 


THE STATE OF LOUISIANA VS. CHARLES JOHNSON ET ALS. 


A juror is not incompetent when he swears on his voir dire, that he has formed an opinion on 
the guilt or innocence of the accused, but tbat his opinion could be overcome by the 
evidence, and he thought he could do justice -in the case, between the State and the 
accused. 

Error in the charge of the judge to the jury, in stating an abstract principle not arising out 
ot the evidence and nowise relating to the cause, does not entitle the accused to a new 
trial. 

A question,’ which does not appear by the record to have been raised in the proceedings in the 
Court below, and which is presented for the first time by the argument of Defendant’s 
Counsel before this Court, shall not be noticed and passed upon. 


PPEAL from the Superior Criminal Court for the parish of Orleans, 
Whitaker, J. 


J. C. Egan, Attorney General, for the State, Appellee: 


First-—Grounds set out in a motion for a new trial are not reviewable by this Court when 
they involve a consideration of the testimony introduced before the jury. 

Second—The ground that the court a qua erred in its charge to the jury cannot be considered 
by the appellate court ; unless it came up in a bill of exceptions, or assignment of errors, 
it is nct properly betore the court in a motion for «a new trial. 

Third—Questions of law can only be presented to this Court through bills of exceptions or 
assignments of errors. 

Fourth—The Supreme Courts without authority to review the judgment of the lower court 
in criminal cases, except upon a clear showing that there has been error committed in 
the proceedings of the lower court to the prejudice of the prisoner. 11 An., 479. 

Fifth—It is the peculiar province of the lower court to determine whether a juror examined 
on his voir dire be open to conviction or not; and unless an error of law be clearly and 
specifically designated by bill, the appellate court will not interfere. 14 An., 461. 

Sixth—The proof of the guilt of the principal is admissible in evidence offered on behalf of 
the State, to show the guiit of the principal as a necessary element of the guilt of the 
accessory, and the accused cannot object to the reception of the record containing such 
evidence because of the alleged invalidity of the indictment therein contained. 

Seventh—It is the prevailing rule that a mere abstract or theoretical error in the rulings or 
instructions of the presiding judge, or the retusal of them, furnishes no ground for a new 
trial, and this whether the error existed in a mere omission or in positive misdirection. 
Error in stating an abstract principle not arising out of the evidence and nowise relating 
to the cause shall not be taken advantage of by either party. Hilliard on New Trials, 
p. 260 , 

Eignth—A correct statement of the law, although it be in a hypothetical case, and not war- 
ranted by the testimony before the jury, is not a sufficient ground for a new trial. 
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L. Marrero for Defendant and Appellant, on application for rehear- 

ing: : 

First—The right to be heard by counsel learned in the law is a precious one; it is guaranteed 
by the constitution to all parties, even in civil cases. Where counsel fails to appear at 
the trial, without connivance of the accused, he is entitled to delay to procure other 
assistance. State vs. Jurche, 17 An. 71; Const. 1879, Art. ; Graham & Waterman on 
N. T., Vol. IT, p. 682. 

Second—Though a person who has formed or expressed an opinion as to the guilt or innocence 
of the prisoner, from mere rumor, is not absolutely disqualified as a juror, yet if he has 
formed or expressed the opinion from what he heard some one say, a witness had told 
him, he is disqualified, though he had not himself heard the witness, and though he 
stated that his opinion was not such as would influence his verdict, but that he would be 
governed by the evidence. Wharton Cr. L. 3004; Nelius vs. States, 13 Sm. & Marsh, 500. 

Third—A juror who answered to prisoner's counsel that he had formed an opimon as to the 
guilt or innocence of the accused, and to the Court that his opinion was based on rumor 
and his mind was as free to act upon the testimony as if he had heard nothing of the 
case, held incompetent. Wharton Am. Cr. L. 30/1; Cotton vs. States, 31 Miss., 504; 11 
An. 607 (La.); Brakefield vs. State, 1 Sneed T., 215 (Tennessee); People vs. Rathbun, 21 
Wendell, 509; Arch. Cr. Pl. 164-3. 

Fourth—The validity or invalidity of the indictment against the principal, is material to the 
accesssory, and the Court erred in not aliowing him the privilege of discussing the 
same. 

Fifth—It is error in a court to charge on abstract principles of law, not applicable to the case 
as it is; also to refuse to charge an abstract principle of law, on the ground that the same 
is not law, when the principle islaw. State vs. Chandler, 5 An. 489; State vs. St. Gemes, 
31 An. , 

Sixth—It is not essentially necessary that questions should be brought betore this Honorable 
Court on bills of exceptions or assignments of errors only, in order to authorize its inter- 
ference. The Court can take cognizance of all errors patent on the records State vs. 
Krepple, 20 An. 402; State vs. Morel, 20 An. 402. 


The opinion of the Court was delivered by 

Levy, J. The accused was prosecuted under an information against 
himself and four others, charging them with “ being accessories, before 
the fact, of setting fire to and burning cotton.” On motion of counsel 
for the State a severance was ordered and Charles Jobnson was put 
upon trial, convicted and sentenced to imprisonment at hard labor in the 
State Penitentiary for the term of twenty years. From this sentence 
and judgment the accused, Charles Johnson, has taken this appeal. 

Counsel for the accused have filed no brief in the case, and we,. 
therefore, are without the aid of any arguments or citation of author- 
ities by the defence in support of the grounds urged in the several bills. 
of exceptions, motion for new trial and in arrest of judgment. 

The first bill of exceptions was taken to the ruling of the court as 
to the competency of the juror, Putnam. This juror having been sworn 
on his voir dire, was asked by prisoner’s counsel, if he had formed an 
opinion as to the guilt or innocence of the defendant, and he answered that 
he had; that it was such an opinion as would require testimony to over- 
come; that, at least the testimony of one honest witness having knowledge 
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of all the facts connected with the charge, would be necessary to put the 
juror’s mind in an even balanced state. The court propounded the fol- 
lowing question to the juror: “Is your mind in that condition that 
you can go into the jury-box and serve asa juror in this case, giving 
exact justice between the State and the accused, and try this case, from 
the evidence as given to you by the witnesses and frum the law as given 
to you by the court, without regard to any impression or opinion you 
have formed with regard to his guilt or innocence?” and he answered 
“Yes, sir!” The prisoner challenged the juror for cause, and the court 
held, that he was a competent juror and that his answers showed that 
“he was impartial although his statements were somewhat confused.” 
The juror was then challenged peremptorily by the accused. We think 
the juror was competent. He had evidently formed no such fixed opinion 
as would disqualify him. The question propounded by the court was a 
clear and explicit one, which probed, to the core, the conscience of the 
juror, plain and intelligible and easy of comprehension by a mind of 
even ordinary intelligence and although, as remarked by the judge a 
quo, his answers to counsel had been “ somewhat confused,” that given 
to the court was clothed with no ambiguity, but was direct and fully 
responsive and established his competency. , 

The second bill is entitled to no weight. The information against 
the alleged principal and the endorsements thereon were admissible. 
The guilt of the principal, evidenced by his plea of guilty, regardless of 
the validity or invalidity, or defect of the indictment or information, could 
properly be shown by the judicial records offered in evidence. They 
simply showed that the principal had been informed against and had 
pleaded guilty. They were proof of rem ipsam and were properly 
admitted. 

The third bill is taken to a certain portion of the charge of the court 
below. On the request of the District Attorney, on behalf of the State, 
the Court charged as follows: ‘“ Written statements of the witnesses, 
whether in the nature of confessions or otherwise, cannot be used on the 
side of the party offering the witness, to corroborate or contradict his 
own witness, nor can they be used if made by accomplices after the com- 
pletion of the offense, except as against the person making them.” The 
defense objected to this charge on the ground that “ the court cannot 
charge on a hypothetical case.” The judge a quo in his reasons in the 
bill of exceptions held : “ The court thinks that while it is true the court 
cannot be compelled to charge on a hypothetical case, yet, if the testi- 
mony be not in the case to warrant such a charge, there is no harm done 
to the accused by the charge” and “there is no error to the prejudice 
of the accused.” ; 

“It is the prevailing rule that a mere abstract or theoretical error 
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in the rulings or instructions of the presiding judge or the refusal of 
them furnishes no ground of new trial, and this whether the error 
consisted in mere omission or in positive misdirection.” ‘* Error in stat- 
ing an abstract principle not arising out of the evidence and nowise 
relating to the cause, shall not be taken advantage of by either party.” 
Hilliard on New Trials, p. 260. 

The motions for new trial and in arrest of judgment (to the denial 
of which the accused took bills of exception), were in our opinion prop- 
erly overruled. The allegations in the information were sufficient to 
vest the court with jurisdiction and fulfilled the requirements of the 
statute for the violation of which the prosecution was had. Nothing in 
the record shows any error or irregularity in the additional charge to 
the jury, which is complained of in the motion in arrest. The sentence 
and judgment should not be disturbed. 

It is, therefore, ordered that the judgment appealed from be affirmed 
with costs. 





On APPLICATION FOR REHEARING. 


The opinion of the Court was delivered by 

Topp, J. Impressed by the earnest and able brief presented by the 
defendant’s counsel fora rehearing, we have with the light and aid afforded 
by it, diligently and thoroughly re-examined and reviewed the proceed- 
ings in this case, and arrived at the conclusion that our previous decree 
must remain undisturbed. 

The only question that deserves further notice from us is that in 
regard to the ruling of the judge a quo admitting in evidence the 
information aguinst Thomas Melia, principal in the crime of which the 
accused in this case is charged to have been an accessory. We have no 
doubt that this information and the plea of guilty entered by Melia 
were properly admitted, and the objections offered by the counsel for 
the accused were properly overruled. The counsel, however, presents 
in connection with this ruling a question which, if it was really con- 
nected with this ruling or grew out of it, would present a matter for 
grave consideration. The court below decided that the information 
against the principal, and his plea of guilty thereto, were properly ad- 
mitted in evidence against the accessory. From this it is argued in the 
brief of counsel, that if permitted to show that the principal in the 
offense had been indicted and convicted, that is not sufficient to warrant 
the conviction of the accessory; that it must also be shown that such 
principal had been sentenced. This question is presented for the first 
time by the argument before this Court, and is not raised by the pro- 
ceedings in the court of the first instance. Non constat from the record 
that proof was not made on the trial that the principal had been sen- 
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tenced. The objections that were made to the admissibility of the infor- 
mation against him and of his plea thereto, do not touch this question. 
Nor does it appear at any stage of the proceedings that the judge a quo 
ruled on this point, or was asked or had occasion to do so. The judge 
was not requested to charge the jury that the conviction and sentence 
of the principal were conditions precedent to the conviction of the acces- 
sory. Nor was any bill retained to the testimony of the principal, who 
was called as a witness for the State. Nor are we bound to conclude 
from the fact of his being a witness that he had not been sentenced, 
although an objection on this ground might have excluded him. We 
cannot supply what the record fails to show, and rule 2n points men- 
tioned in the argument of counsel, which are not raised by the proceed- 
ings in the lower court. ° 

In our original decree we passed on all the issues properly presented 
for our decision, and if we failed to consider any questions argued by 
counsel in their briefs, either original or on rehearing, it was because 
they were not raised in the lower court and, therefore, not properly be- 
fore us on appeal. 

The rehearing is refused. 








No. 7064. 
M. Dow1ine, Curator, vs. H. GALty. 


Defendant was a member of a planting partnership, to which he made advances for the raising 
of a crop on a plantation belonging to the co-partners. The other partner died during the 
partnership: Plaintiff was appointed Curator of his estate and was authorized by the 
Probate Court to continue the cultivation of the plantation. To this Curator Defendant 
rendered an account of his advances and sale of the crop, and paid over one-halt of the 
nett profits. The Curator accepted the account and received the money ; but subsequently 
claimed one-half of the gross proceeds of the crop, in order to distribute the same under 
order of the Probate Court, and pay defendant ratably as a creditor of the estate. Held 
that the Curator was concluded by his acceptance of Defendant's account and receipt of 
the money, and that the settlement between them was final. 


PPEAL from the Fifth District Court for the parish of Orleans, 
Rogers, J. 


T. A. Flanagan for Plaintiff and Appellant. 
Chs. E. Schmidt for Defendant and Appellee: 


” First—The joint ownership of real estate does not create a partnership as to the same. A 


special contract in writing is necessary for that purpose. C. ©. 2836; 4 An. 217. 
Second—But a planting or agricultural partnership between such joint owners as to the culti- 
vation of the land, may be established by parol. 25 An. 593; 4 An. 217. 
Third—The partnership, whether particular or commercial, is a juridical person, distinct from 
the members who compose it. 3 An. 322; 14 An. 108, 
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Fourth—The partnership property is liable to the creditors of the partnership in preference 
to those of the individual partner. C.C. 2822. And it is incumbent upon him who alleges 
the loss of this privilege by a partnership creditor, to establish clearly how the right has 
been lost. 12 An. 698. 

Fifth—The curator of a succession of a deceased partner cannot claim the right of taking the 
whole or a portion of the property or assets of the partnership, to be administered upon 
exclusively by him. He can only subject to his exclusive administration the share of his 
intestate in the residuum left after the payment of the debts of the partnership. 

Sixth—When, after the sale of the partnership property, the surviving partner and only cred- 
itor of the partnership, renders to said curator a full account of the sale of the partnership 
property and of the debts due, showing the net balance or residuum coming to the part- 
ners, and after deliberate examination thereof, he takes and receipts for the balance thus 
shown to be due the estate he represents, he is concluded thereby, unless he both alleges 
and proves fraud or error of fact in such settlement. 29 An. 352; 12 An. 360; 12 An, 22; 
9 R. 121. 

Seventh—Registry of privileges is unnecessary to affect the parties to contracts or their repre- 
sentatives. It is required only as against third persons. 15 An. 51; 2 An. 174, 

Eighth—The factor and commission merchant of an agricultural partnership, has, as its man- 
datory, the right to retain out of the property of the principal in his hands, a suflicient 
amount to satisfy his expenses and costs. C. C. 3023; 16 An. 398; 10 An. 48; 3 An. 98. 
This is a higher right than a mere privilege, it is a right of pledge. 16 An, 398, 


The opinion of the Court was delivered by 

Pocué, J. E. M. Villiers, at the time of his death, in August, 1867, 
owned in common with H. Gally, the defendant herein, a sugar plantation 
in the parish of Lafourche, and was an ordinary partner with defendant 
for the cultivation of the plantation, the labor of which was under the 
control and management of Villiers, and the financial administration of 
which was entrusted to Gally, the co-owner, who was a commission mer- 
chant in this city, and, as such, made all the advances of money and 
supplies necessary to the proper cultivation of the plantation. 

Dowling, the plaintiff, who had been appointed curator of the vacant 
succession of Villiers, was authorized and empowered by a decree of the 
Probate Court of Lafourche, to continue for the year 1876 the cultivation 
of said plantation without change or interruption. 

The entire crop of sugar and molasses for that year was shipped 
and consigned to defendant Gally, who sold the same as the factor and 
commission merchant of the partnership. 

The gross proceeds realized from the crop was $22,190 59, and the 
costs for making the same, including commissions, expenses of sales and 
interests on advances made by defendant, amounted to $15,700 95, leav- 
ing a clear profit of $6489 64, one-half of which was paid over by Gally 
to plaintiff curator. 

The object of the present suit is to compel Gally to pay over to the 
curator the one-half of the gross proceeds of the crop, with a view to 
distribute the same pro rata among the creditors of the succession, which 
is insolvent. Jules A. Blanc, a creditor of the succession, intervened in 














NEW ORLEANS, MAY, 1881. 





Dowling, Curator, vs. Gally. 








the suit and joined plaintiff in his prayer. The case was tried by a 
special jury of merchants, whose verdict was against plaintiff and inter- 
venor, and they have appealed. A proper solution of the questions 
involved in this controversy requires a clear definition and a correct 
understanding of the relative positions of the parties to each other. 

It cannot be contested, and is, in fact, conceded, that the partner- 
ship of Gally & Villiers was a juridical being, as distinct from Villiers 
and Gally as the one was from the other. Hence, Gally, as commission 
merchant, became the privileged creditor of the partnership for all neces- 
sary advances, which he made for the use and cultivation of the planta- 
tion, and, therefore, as agent of said firm, he was fully authorized and 
justified in law, to retain any funds of the firm in his hands, in payment 
of his claim against the firm. 

This point is conceded by plaintiff, who admits that all items of 
defendant’s account up to the death of Villiers, were properly compen- 
sated by defendant by so much of the proceeds of the crop as was 
necessary thereto. But he urges that the advances made subsequently, 
under the order of the Probate Court, were charges against the succes- 
sion, which could not be collected by defendant in the manner proposed, 
but could be settled only in due course of administration. 

Defendant’s answer to this proposition, is a settlement made with 
plaintiff as curator, as evidenced by the following receipt: 

“ Received, New Orleans, January 25th, 1877, from H. Gally, Esq., 
the sum of three thousand two hundred and nine 70-100 dollars for 
amount of account rendered for crop made on Melodio plantation, Bayou 
Lafourche, for the year 1876. 

$3209 70. M. Dow rea, 
Curator Estate E. M. Villiers.” * 

It is shown by the eviderce that this receipt was predicated upon 
a full account furnished to the curator by Gally, who therein accounted 
for the proceeds of the crop, and accompanied with a full and detailed 
statement of his advances during the year, showing the profits of the 
enterprise to be double the amount which he paid over to the curator, 
as the share of the succession. 

The evidence shows also that Gally was the only creditor of the 
planting partnership, or of the succession, on account of the planting 
operations carried on for its account under the authority of the Probate 
Court. It, therefore, follows that, as the only creditor in the premises, 
and the debt having been contracted under the authority of the court, 
the privilege of Gally on the crop of 1876 was not required to be regis- 

tered as between the parties, and that to compel him to turn over the 
half of the proceeds of that crop to the curator, who would have been 
compelled in law to immediately apply the same to the liquidation of 
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Gally’s privileged account, would have been an idle and useless cere- 
mony, to obviate which the law authorizes the system of compensation, 

Under the authority of the case of 29 An. 350, Haile vs. McGhee, 
Snowden & Violet, the curator, plaintiff herein, was concluded by the 
receipt which he gave, after a full examination of Gally’s account, and 
without objecting to any thing therein charged. In a supplemental peti- 
tion which he was allowed to present, he charges errors in the account, 
and although he specified no particular error, he was allowed to intro- 
duce proof in support of the alleged errors. A careful scrutiny of the 
evidence on this point satisfies us of the correctness of Gally’s account, 
and that it was protected by the privilege recognized by law. 

It is, therefore, ordered, adjudged and decreed that the judgment 
of the lower court be affirmed with costs. 


No. 8256. 


Tue StaTE OF LOUISIANA vs. JERRY WASHINGTON. 


The accused cannot complain that the list of jurors served op him, contained the names of 

the whole panel drawn for the term of court, including the grand jurors, &c., if said list 

designated those who were to serve during the week in which his case was to be tried. 

The accused, haviug gone to trial without objection, cannot, after verdict, contest the legality 
of the drawing of the grand jury by which he was indicted. 


PPEAL from the Twentieth Judicial District Court, parish of As- 
sumption. Knoblock, J. 





‘J. C. Egan, Attorney General, for the State, Appellee: 


First—This Court cannot review a judgment refusing a new trial which was asked on the 
ground of newly-discovered evidence. 21 An. 473; 22 An. 468. 

Second—Objection to the formation of the jury comes too late after going to trial. 8 R. 514; 
Sec. 5, Act No. 32 of 1840, p. 28. 


Walter Guion for Defendant and Appellant: 


First—That the list of jurors contemplated by law to be served on the accused should embrace 
the names of those only who could sit upon the trial, and not those of jurors drawn for a 
week different trom that fixed for the trial, and thatit should, also, not contain the names 
of jurors who have been excused, are dead, or have not been found, 3 An. 50; 7 An. 284, 

Second—That the jury commissioners who drew the jury were totally without right or 
authority to act, and that the indictment found against the accused, having been brought 
in by a grand jury drawn and selected by said commissioners, was absolutely void and of 
no effect. 

Third—That the indictment, being null and void by reason of the total want of authority ot 
the jury commissioners who acted in drawing the grand jury which found it, the nullity 
can be pleaded after the verdict, and even though the objection was not urged by the 
accused on the first day of the term of court. 21 An. 252; 31 An. 387, 398, 406; State vs. 


Williams, 30 An. 
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The opinion of the Court was delivered by 

FENNER, J. The errors assigned are the following: 

1st. That the venire and list of jurors served on accused before trial 
was not such as the law requires, in this: that said list contained the 
names of the whole panel drawn for the term of court, including the 
grand jurors, the jurors who were to serve for the second week as well 
as those for the first week of the term, and alsothe jurors who had not 
been found. 

The list served designated which jurors were on the Grand Jury, 
which ones had not been found, which ones were to serve for the first 
week, and which for the second week of the term. 

It appears to us that this fully accomplished the object of the law, 
which is to furnish the accused with the names of the jurors who are 
actually to be presented to him for the trial of his cause, in order that 
he may inquire into their characters and prepare his challenges. There 
was no difficulty for him to understand that only the jurors who had 
been served, and who were not grand jurors, and who were assigned for 
duty during the week in which his case was to be tried, would be pre- 
sented to him for its trial. 

The authorities in 3 An. 50, and 7 An 284, do not apply, because, in 
those cases, the lists served did not contain the discriminations between 
the jurors here noted. 

2d. That the grand jury, who found the indictment agairst him, 
was drawn by persons acting as jury commissioners, without legal right 
or authority to act as such, having never been appointed or sworn as 
jury commissioners by the judge of the court before which the case was 
instituted and tried, and, that therefore, the indictment was null and 
void. 

It appears that the jury commissioners who acted, had been 
appoihted and qualified by the Judge of the District Court for the parish 
of Assumption under the Constitution of 1868, and held over and con- 
tinued to perform their functions under the succeeding District Court for 
the same parish, organized under the present constitution. 

There is no doubt that, had the objection been urged, seasonably 
and in proper form, before going to trial, it would have been fatal to the 
indictment. State vs. Thompson, 32 An. 879; State vs. Williams, 31 An. 
1028. 

But such objection urged only after plea and trial, and on a motion 
for a new trial, comes too late. It is well-settled law, that objections to 
the qualifications of jury commissioners and to irregularities in the sum- 
moning or drawing of grand and petit jurors, must be urged in the pre- 
liminary stages of the trial, and cannot be heard after plea, trial and ver- 
dict; the principle being that a prisoner cannot plead to an indictment 
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found by a grand jury and take the chances of a trial thereon, without 
objection, and after a verdict against him, urge objections to the jury 
which found the indictment or tried the case. State vs. Miles, 31 An. 
825; State vs. Swift, 14 An. 827; 25 An. 537, 563; 16 An. 141; 28 An. 187; 
31 An. 379. 

The case does not fall within the principles of 31 An. 387, 406, because 
the venire for the term at which the indictment was found and the trial 
was had, was never quashed on the motion of any person. 

State vs. Parks, 21 An. 252, holding that the qualifications of grand 
jurors may be inquired into even after verdict, applies only to the per- 
sonal qualifications of such grand jurors, as to which the prisoner, 
having no opportunity of examining them on their voir dire, may remain 
in ignorance until after trial. 

The records of the court were open to the prisoner and his counsel 
and afforded them full opportunity to know in what manner the jury 
commissioners were appointed and qualified. 

3d. Another ground for the motion for new trial, not urged in the 
brief, was newly discovered evidence. It is very plain that the alleged 
after-discovered evidence is not such as ought to affect the result of 
another trial. . 

We find no error in the proceedings, and the judgment is, therefore, 
affirmed. 








No. 8173. 
W. B. Spencer vs. GoopMAanN & BRADFIELD ET ALS. 


A judgment creditor can legally sue for the recovery of his debtor’s property in the hands of 
third persons, in order to make it liable for his debt, and, for the purposes of his suit, he 
can legally assert all the rights of his debtor in and to the property. 

Such a suit is not the Revocatory action, but is in the nature of the Petitory action. 30 An. 733. 

The prescription applicable to such a suit is that which governs the Petitory action. 

Such an action being petitory in its nature, the tender and putting in default are not condi- 
tions precedent to the recovery of the property and of the fruits and revenues. 

The debtor, in such a suit, being made co-defendant with the actual possessors, and in his 
answer joining the Plaintiff and claiming the property as his own, will be reviewed in the 
light of an intervenor in a petitory action. 

The title by which the holder of a mortgage note sought to acquire the mortgaged property, 
being annulled, confusion and extinguishment cease and the mortgage still exists. 


PPEAL from the Eighth Judicial District Court, parish of Madison. 
Deloney, J. 


J. W. Montgomery for Plaintiff and for Carpenter, co-plaintiff, Ap- 
pellees: 
First—A creditor can assert all the rights of his debtor either to recover property in his 
behalf or to assert a right on property. 30 An. 727-733; 2 An. 782; Code Napoleon, 1166 ; 
4 Marcadé, p. 433, with his comments on that article. 
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Second—A revocatory action seeks to annul an act done by his debtor in fraud of his rights. 
It dogs not refer to non-action of the debtor. Civil Code, Art. 1969; 30 An, 733-4. 

Third—The purchaser in bad faith is he who knows, or has reason to believe, his title to be 
‘vicious or defective.’’ He is bound to restore the revenues. Civil Code, 3452, 

Fourth—Estoppel in pais can be invoked only by one who is misled to his injury. 6 Otto, p. 
659-666. 

Fifth—An exception being referred to the merits puts the cause at issue, and upon trial plaintiff 
may prove up his case. 29 An. 398; 26 An. 620. 

Sixth—It is perfectly manifest that, whatever may be the fate of Spencer’s action on the pre- 
scription of one year, plead under Art. 1994 of the Code, Carpenter's action to recover the 
property is not barred. He files a cross-bill, or plea of intervention, asserts title and 
obtains judgment after issue joined; and so far as he is concerned the action was petitory 
and governed by the prescription applicable to such actions. 


Stone & Slack for Defendants and Appellants: 


First—An action brought by a creditor under the latter clause of Art. 1990, R. C. C., is neces- 
sarily a revocatory action, and boing an exception to the ordinary rules, should not be 
extended by implication. 

Second—The revocatory action applies not only to contracts, but to any ‘‘ Act ’—real or unreal 
—whereby the creditor is prejudiced. R.C. C. 1939. 

Third —The revocatory action differs from an action of nullity or rescission in this, the former 
is brought by a person not a party to the act sought to be revoked, while the latter is 
brought by one of the parties tothe act. 4 L. 257. Third parties revoke. Parties to an 
act rescind or annul. 

Fourth—The action given by R. C. C. 1990 is a legal subrogation of the creditor to the posses- 
sory actions of his debtor, and is consequently barred by one year. R. C. C. 1994, C. P. 
49-53. The creditor is subrogated to no greater rights that his debtor could exercise. 

Fifth—An action to annul a simulated sale is barred by ten years. 2 H. D. 1213, No. 9; 32 
An. 94, and cases ; but these authorities are based upon the fact that the sale is not one in 
reality, coupled with the further fact that the property so sold is still in the possession of 
the vendor or vendee. In this case neither the vendor or vendee is in possession. 

Sixth—In a revocatory action, fraud is an essential ingredient. R. C. C. 1978-1989. At all 
events, if even simulation is charged, it must be alleged that the act complained of was 
fraudulent or prejudicial. 31 An. 863; 30 An. 1136. Plaintiff charges neither. If he does, 
then his action is prescribed; if he does not, then he has no cause of action. 

Seventh—Insolvency is only a presumption of fraud—its allegation does not cure the omis- 
sion to allege fraud. R. C. C. 1934, 

Eighth—To recover, the petition must allege that the property did not sell for its value—that 
plaintiff would be benefited by a re-sale, 31 An. 840, 6 An. 61, 581, 8 An. 53, 30 An. 174, 3 
An. 668, 5 An. 260, and that plaintiff's debt existed before the acts sought to be revoked, 
32 An. 94, 30 An. 1136 and cases. 

Ninth—To sue a married woman, she must be brought from under the exceptions. She can- 
not be the champion for the community. R. C. C. 2402; 20 An. 531; 29 An. 76 and cases. 

Tenth—It is a condition precedent to the revoking of a sale, that plaintiff must return or 
offer to return the consideration or advantage received. 4 L. 198; 19 L. 281; 6 An. 581; 7 
An. 113; 30 An. 174; 30 An. 1232; 13 An. 213; 8 An. 503; 24 An. 324, 

Eleventh—The sale of the property of another is a relative, not an absolute, nullity; for the 
reason it “can be cured bya confirmative act. R.C.C. 2272. None but those who can 
allege and show injury, can disturb such a sale. ; 

Twelfth—To avail oneself of a decision on a question of fact, it is necessary to oppose the 
plea of res adjudicata. 2H. D. 1168, No.1. This rule is applicable to the plaintiff. 28 
An. 948. 

Thirteenth—All a plaintiff in a revocatory action can obtain is a judgment recognizing his 
rights, etc. He has no cause of action for the revenues of the property. 
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Fourteenth— Where a defendant attacks his co-defendants, he is governed by the rules ap- 
plicable to a plaintiff, and where he permits the main cause to be tried without an issue 
joined on his demand, the judgment rendered in his favor is a nullity. 15 An. 207. 

Fifteenth—An exception cannot be treated as an answer, unless by consent of parties or set 
down as such by the Court. ‘ ; 

Sixteenth—A defendant by a distinct demand in his answer against his co-defendants, 
between whom there is no privity of contract with him, cannot change the character of 
the principal demand or cumulate a different or contrary demand with it. 24 An. 614. 
15 An. 310; C. P. 149-153. Mayer vs. Armant, 14 An. 178, new ed. 

Seventeenth—A default is a condition precedent to the recovery of revenues. R. C. C. 1912. 

Eighteenth— As between the parties the only evidence of simulation is a counter-letter. 29 
An. 512; 1 H, D. 534 (d), No. 1 and cases; 31 An. 797. 

Nineteenth—Where a sale is attacked by a third party and is decided simulated, that decision 
only decides the status of the property as to third parties, but does not, ipso facto, annul 
the sale as between the parties, who can only set it aside by a counter-letter inter sese. If 
that counter-letter, when produced inter sese, establishes the reality of the sale, then inter 
sese it can never be annulled, except on allegation and proof of fraud; and none is alleged 
here. 

Twentieth—When a debtor, from his own story, fraudulently transters his property to defeat 
the rights of creditors, he cannot set up his dishonesty to recover the property, and be 
heard “not in undoing the wrong committed, but in making it more successful.” 31 An. 
577. He cannot take advantage of his own wrong. Wh. Max. p. 337; 1 H. D. 1007; 
Tb. 1008. 

Twenty-first—A party is estopped from asserting title, where he was present when his prop- 
erty was sold, made no objection thereto and voluntarily surrendered it to the purchaser. 
1 H. D. 512; Nos. 4, 5, 6 and cases; 2 Story Equity, Sec. 1546; R. C. C. 1811-1817; 5 An. 
368 ; 1 Gr. Evi., Sec. 22-23; 30 An. 50; Volenti non jit and In pari delicto. Wh. Max. 213. 

Twenty-second—It is not justice to reward one for his baseness. Nemo audiendus, etc. 31 
An. 577; 2 H. D. 1107-8. 

Twenty-third—-Revenues will not be allowed, where they are claimed as damages for “ forcibly 
dispossessing,’’ when there is not one tittle ot evidence to prove the allegation—as in this 
case. One must have “a real or actual interest which he pursues” before hecan sue. C. 
P. 15. 

Twenty-fourth—Evidence in one case is not proof of an allegation in another distinct case, 
and cannot be considered—as it was in this case. 

Twenty-fifth—A demand for revenues, based on the charge of “forcibly dispossessing,”’ is one 
for damages, and is barred by one year. R. C. C. 3536. 9 An. 490; 25 An. 414; 26 An. 
511; 31 An. 527. 

Twenty-sixth—No prescription runs against the mortgage debt, while the mortgagee is in 
possession of the property mortgaged. 31 An. 839. If the sale is revoked the mortgage 
isin force. 30 An. 1309; 31 An. 839. 


H. P. Wells for Klein, Defendant and Warrantor, Appellant: 


First—The cause of action is the reason why one sues, and it is predicated, either upon the 
violation of a legal agreement or some provision of law to one’s injury, and in every case 
it must be set forth. C. P. 172. 

Second—A creditor can only interfere with the sale of his debtor’s property on the ground 
that the property of the debtor is the common pledge of his creditors, R. C. C. 3183; and 
only then, when the act of the debtor is intended to defraud him, and if carried into exe- 
cution would have that effect, and operates to hisinjury, R.C.C.1978. This rule of law 
applies not only to fraudulent transfers, but to all acts of the debtor, whether those acts 
are real or pretended transfers. R. C. C. 1969; 31 An. 862. It is only fraudulent simuia- 
tions that can be attacked. 31 An. 862. 

Third—A creditor, by reason of being simply a creditor, and for that reason alone, and with- 








NEW ORLEANS, MAY, 1881. 













Spencer vs. Goodman & Bradfield et als. 








out alleging the essentials of a revocatory action, has no right to stand in judgment; the 

utter absence of these allegations, that give life to such an action, will be noticed. 

Fourth—No one, but the owner of the thing, or one alleging injury, can complain of the sale 
of the property of another. Such a sale is not absolutely null; because itcan be cured by 
a confirmative act. : 

Fifth—“ Every act done by a debtor with the intent of defrauding his creditor * * * is 
illegal and ought as respects such creditor be avoided.” R. C.C.1969. How? By an 
action of course; hence, the right to this action is barred by one year. R.C.C. 1994; 31 
An. 839. 

Sixth—A simulation is the result of a deliberate act. There can be no such a thing as an 
accidental simulation. 

Seventh —A sheriff's sale cannot be a simulation, unless the officer is a party to the sham, or 
the sale is the result of a previously arranged programme in a pactitious suit’ where the 
plaintiff buys. The several sales in this case could not be simulations, because real, If 
they are fraudulent, then the prescription of one year applies. If not fraudulent, or pre- 
judicial (and neither is alleged) then plaintiff has no legal right to sue, and consequently 
no cause of action. 

Eighth—Action to revoke a simulated transfer, the court holds, is barred by ten years; pro- 

vided, however, the property is still in the hands of the parties to the sham; aliter, if itis 
















in the hands and possession of a third party. 

Ninth—A plaintiff must, to avail himself of a decision on a question of fact, oppose the plea 
ot res adjudicata. ‘The plea is a peremptory exception and must be pleaded ; it cannot be 
cured by objections to evidence. 28 An. 946. If parties go to trial upon issues and evi- 
dence, received without objection. they are entitled to the benefit thereof. 

Tenth—Courts ‘ will not lend their aid to the annulling of titles, where the party seeking their 
interposition, cannot possibly take reliet from the granting of the remedy invoked.’’ 31 
An. 840 and cases. 

Eleventh—Parties to an act can only have it declared simulated on production of a counter- 
letter. 1H. D. 534; L. D. 254, No. 3. 

Twelfth—-A party, who was present at the sale of his property and made no objection there- 
to—who moved off the property sold, making no effort to retain it, abandoned it and moved 
into another parish, and who remained silent and inactive until forced into court by cita- 
tion, and then sets up title to this same property, thereby acquiesces in the sale and is 
estopped from taking advantage thereof. 1H. D. 512. 

Thirteenth—Plaintiff in a revocatory action who has no rights in the property, cannot be 

entitled to rents or revenues. 

















The opinion of the Court was delivered by 

Levy, J. The plaintiff, in his petition, alleges that he is the holder 
and owner of a judgment rendered in suit No. 957 of the District Court 
of Madison parish, entitled E. D. Farrar and W. B. Spencer vs. Charles 
Carpenter, executor, et als., for $2500,with five per cent per annum interest 
from June 8th, 1875, he having acquired, by assignment, said Farrar’s 
interest therein; that said judgment was duly recorded in the Recorder’s 
office of said parish and operated as a judicial mortgage on all the real 
estate of said Carpenter, in said parish ; that said Carpenter was at the 
time of said judgment and said registry, and still is, the owner of a cer- 
tain plantation in said parish, known as the “ Willow Glen Plantation,” 
containing about 600 acres ; that said Carpenter has never been legally 
divested of title and ownership of said plantation, but has been wrong- 
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fully dispossessed thereof, by a pretended. sheriff’s sale made under a 
writ of fiert facias, issued upon a certain judgment rendered against J. 
S. Richardson, for damages in a certain injunction suit in said court, of 
J.S. Richardson vs. E. M. Cramer, sheriff, et als., No. 939, in which suit 
said Richardson asserted his ownership of said plantation, and was. 
therein decreed by the District Court and Supreme Court of Louisi- 
ana, not to be the owner and was condemned to pay said damages; 
that, by the terms of said decree, said property was declared not to be- 
long to said Richardson and, therefore, not liable for his debts ; and that, 
the pretended sale of said plantation for his debt, under the very judg- 
ment which decreed it not to be his property, was and is an absolute 
nullity on the face of the proceedings, and that the pretended purchaser 
thereof, viz: John A. Klein, of Mississippi, and all subsequent holders 
are possessors in bad faith and liable to make restitution of the fruits of 
said property; that said Richardson, having no interest or right in or 
to said property, said purchaser did and could acquire none from or 
through him; that the fruits and revenues, since the date of said pre- 
tended sale are worth $2500 per annum; that Charles Carpenter, plain- 
tift’s debtor, is,'and was at the time of said illegal dispossession, hopelessly 
insolvent, and neglects and refuses to take proceedings to have said ille- ° 
gal possession annulled, greatly to the injury of plaintiff, who is a cred- 
itor, having a mortgage, as aforesaid, upon said property ; that, as such 
creditor, he has the legal right to exercise the rights and actions of his 
debtor and to have said apparent, but void title, declared null, to the end 
that he may subject said property to his debt, as that of his debtor, 
Carpenter ; that said property is now in the possession of James H. 
Goodman and Mrs. Mary E. Bradfield, wife of John O. Bradfield ; that 
B. R. Thomas is dead and his heirs are residents of Mississippi. He 
prayed for appointment of curator ad hoc to represent John A. Klein and 
the heirs of Thomas, absentees, and for citation of them and of Carpenter, 
Richardson, Goodman and Mrs. Bradfield, and for judgment decreeing 
said plantation to be the property of said Charles Carpenter and, as such, 
liable to plaintiffs judgment and mortgage; that the adjudication to 
said Klein under said writ of fi. fa. against Richardson, be decreed to be 
absolutely void ab initio, and that said Klein, and Goodman and Mrs. 
Bradfield be condemned, jointly and in solido, to account for and return 
the fruits and revenues of said plantation during their said illegal pos- 
session. 

The defendants, Goodman and Mrs. Bradfield and husband and 
Klein, filed a peremptory exception, praying for the dismissal of the suit 
on the following grounds: 1st. Because the petition of plaintiff disclosed 
no cause of action; 2d. Because defendants have not been put in default, 
and no tender has been made by plaintiff of the price bid and paid for 
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the property, at sheriff’s sale, nor of the amount paid by Goodman 
and Bradfield to said Klein therefor, the said bid and price, including the 
amount due on the first mortgage in favor of Thomas, attorney’s fees 
and taxes, all of which enured to the benefit of plaintiff; and which tender 
and offer is a condition precedent to the institution of this suit, no fraud 
being alleged ; 3rd. Because the sale of E. D. Farrar to W. B. Spencer, 
plaintiff herein, was the transfer and purchase of a litigious right, and 
said transfer an absolute nullity. This exception was referred to the 
merits. Mrs. Virginia Thomas, widow, natural tutrix of the minor heirs 
of B. R. Thomas, answered, averring that her late husband was a mere 
nominal party to the transactions and he and his heirs without interest in 
the suit. Goodman and Mrs. Bradfield and husband in their answer, set 
forth that they are the lawful owners of said property, having purchased 
the same, by notarial act, from John A. Klein, on the 30th of August, 
1876, for the price and sum of $18,000, of which $4500 was paid in cash, 
and they gave their three mortgage notes, in solido, each for $4500, pay- 
able respectively on the 15th December of the years 1877, 1878 and 1879, 
for the balance. They denied that their said vendors or themselves 
have ever been possessors of said property in bad faith, or that they are 
in any way liable to account for the fruits and revenues. 

They aver and except that there is no privity of contract between 
respondents and plaintiff, and that there is no law authorizing a creditor 
in an action of this kind to recover revenues ; that plaintiff in an’action 
of this kind can only have awarded to him the right to sell the property 
to pay his debt; that the portion of the judgment in suit No. 957 of 
“Farrar & Spencer vs. Carpenter, executor,” etc., which recognizes the 
same as a privilege claim, is an absolute nullity for want of probate juris- 
diction in the District Court, even if there was such a succession as that 
sought to be made liable, which they deny. They plead the prescription 
of one, two and three years, against plaintiffs demand, and finally they 
call Klein in warranty and pray for such judgment over against him 
as may be rendered against them. 

Carpenter filed an answer, in which he admitted that plaintiff holds 
a judgment against him, which he has not paid, and “assuming the part 
of plaintiff against the other defendants, Goodman and Mrs. Bradfield and 
husband,” avers, “that he is the owner of the plantation mentioned in 
the pleadings; that he has never been lawfully divested of his title 
thereto, but he has been violently dispossessed of the same; that, while 
he was in possession of said property, a writ of seizure issued against the 
same at the suit of ‘B. R. Thomas, use, etc.,’ which proceeding was 
arrested by an injunction of J. S. Richardson, who set up a title to the 
property; that such injunction suit was decided adversely to said 
Richardson, his title declared to be simulated and void, and was annulled 
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and avoided, and a judgment rendered against him (Richardson) for 
about $1500 damages ; that said writ of seizure, having been returned 
by order of the owner of the order of seizure and sale and judgment, 
said plantation was released from seizure and he (Carpenter) remained 
in possession thereof; that on or about’ the 22d of June, 1876, a fieri 
facias issued on the judgment in said injunction suit against said Rich- 
ardson to collect the said judgment for damages, and respondent’s said 
plantation, without any notice to him, was sold for the purpose of liqui- 
dating such demand, and John A. Klein, the owner of the notes and order 
of seizure and sale, in favor of ‘ B. R. Thomas, use, etc.,’ became the 
purchaser ; that, when the said ji. fa. was enforced by the sheriff, it 
was done without seizure or notice to him, and respondent protested 
against the surrender of his property to the pretended purchaser, but 
the sheriff disregarded his opposition and violently dispossessed him and 
delivered said property to said Klein.” He alleges that he is entitled to 
recover his said property with the rents and revenues, which he avers to 
be worth, annually, the sum of $3000; that said defendants are posses- 
sors in bad faith and responsible to him for such rents and revenues. 
He prays that his title be recognized as being good and vaiid, and that 
he recover from said defendants his said property, the * Willow Glen 
Plantation,” together with $3000 annually until delivery to him. 

The defendants, Goodman and Mrs. Bradfield, peremptorily excepted 
to the answer of Carpenter, and moved to strike out all that portion of 
said answer wherein he assumes the attitude of plaintiff, for the reasons: 
1st. Because it changes the character of the action and cumulates a 
different one ; 2d. Want of privity of contract; 3rd. Want of putting in 
default ; 4th. Estoppel by reason of silence, inaction and acquiescence in 
the sheriff's sale to Klein of suid plantation and his solemn act of con- 
veyance of same to Richardson on 25th March, 1875, etc., thereby debar- 
ring himself from asserting title to the same. This was also referred to 
the merits by consent. 

Richardson, in his answer, adopts all the exceptions, answers and 
defenses of his co-defendants, Goodman and Mrs. Bradfield. He avers 
that he was the bona jide owner of said property at the time of said 
sheriff's sale, having acquired the same from said Carpenter, for a 
valuable consideration, and that the same was legally seized and sold at 
said sheriff's sale as his property... He pleads estoppel and prescription 
for one and five years against the demands of plaintiff and of Carpenter. 

The defendant Klein (who had been called in warranty by Goodman 
and Mrs. Bradfield), answered setting up estoppel, for the reasons stated, 
as against Carpenter and the plaintiff Spencer ; averred that plaintiff 
has no cause of action ; denied that he was a purchaser in bad faith ; 
alleged that, at the date of the sheriff's sale to him, he was the owner of 
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the judgment in the suit of Richardson vs. Cramer et als., No. 929, under 
which said land was sold, and that he was the owner of the order of 
seizure and sale in the executory proceedings of “ B. R. Thomas for use, 
etc., or Charles Carpenter,” No. 930; that said debt was secured by first 
mortgage on said land, and that the object of this respondent was to ob- 
tain bona fide payment of his debt ; that the property purchased by him, 
at said sheriff’s sale, was the property of Richardson, and that neither 
Carpenter nor any of his creditors had any right therein ; “that if it was 
Carpenter’s property (which he denied), his bid went to the extinguish- 
ment of the debt for which Carpenter was liable, and plaintiff cannot 
have said sale revoked or annulled until he has reimbursed or offered to 
reimburse said amount to respondent, which has not been done.” He 
pleads the prescription of one year to plaintiff's action. 

For answer to the call in warranty, he admits that he sold the prop- 
erty to Goodman and Mrs. Bradfield, but denies any responsibility to 
them, averring that they bought the property at their own risk and peril. 
He prays, “in the alternative, that, should the sale to him and from him 
to his co-defendants be revoked and he be decreed to restore the price, 
the judgment against him be in proportion to the whole price paid as 
the quantity of land, the sale of which is revoked, is to the whole quan- 
tity sold, there being 150 acres of land in the sale from respondent, the 
title to which is not questioned in this suit.” 

There was judgment of the Court a qua, decreeing the property 
described in the petition of plaintiff to be the property of Charles 
Carpenter, and that the sheriff's sale made by E. M. Cramer, sheriff, to 
John A. Klein, on the 5th of August, 1876, is null, void and of no effect ; 
that the sale made by John A. Klein to James H. Goodman and Mrs. 
Mary E. Bradfield, on the 30th of August, 1876, so far as it transfers the 
property purchased by said Klein on the 5th of Auzust, 1876, from E. M. 
Cramer, sheriff, is null, void and of no effect ; further, that plaintiff's 
mortgage be recognized and made executory as against said property 
belonging to said Charles Carpenter and the same to be seized and sold 
to pay and satisfy plaintiff's mortgage ; further, decreeing that there be 
judgment in favor of Charles Carpenter and against the defendants 
Goodman and Mrs. Bradfield, for the property known as the “ Willow 
Glen Plantation,” the same which was sold at sheriff's sale on 5th of 
August, 1876, and that his title to the same be recognized and he be put 
in possession thereof by the sheriff: further, that Carpenter recover 
from the defendants Goodman and Mrs. Bradfield, as rents and revenues 
of said plantation from and including the year 1876 to the time of re-de- 
livery to said Carpenter, at the rate of $2600 per annum, with five per 
‘cent per annum interest thereon from the time of their respective matu- 
vities, allowing Goodman and Mrs. Bradfield to set-off and compensate 
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said rents and revenues to the extent of $827 25 taxes proven to have 
been paid by them on said property. It was further decreed that Good- 
man and Mrs. Bradfield have judgment over against Klein, their war- 
rantor, decreeing them to be entitled to all the purchase price paid by 
them for that portion of the Willow Glen Plantation bought by John A. 
Klein, at sheriff’s sale, on 5th August, 1876, and reserving to them their 
right to sue for and liquidate the same, and that they be relieved from 
the payment of any said price not due or unpaid, and that said Goodman 
and Bradfield do restore to said Klein the notes mentioned and trans- 
ferred by said Klein to them in the deed of August 30th, 1876, upon pay- 
ment to him by them of said purchase price. 

The following appeals were granted to and taken by Klein: 1st. 
A devolutive appeal from the judgment in favor of the plaintiff, W. B. 
Spencer, subjecting the property in the possession of Goodman and Brad- 
field to the satisfaction of plaintiff’s judgment. 2d. A devolutive appeal 
from the judgment in favor of Charles Carpenter, decreeing the property, 
described in the petition, to belong to Carpenter and ordering him to be 
placed in possession thereof. And appeals were granted and taken by 
Goodman and Mrs. Bradfield, as follows: ist. A suspensive appeal from 
the judgment in favor of plaintiff subjecting the property in the posses- . 
sion of these defendants to plaintiff’s debt and judgment ; 2d. A suspen- ° 
sive appeal from the judgment decreeing the property in their pessession 
to belong to Charles Carpenter and ordering the delivery of same to him; 
3d. A suspensive appeal from the judgment decreeing said Carpenter to 
be entitled to the revenues of the property in possession of said defend- 
ants at the rate of $2600 per annum. 

We shall discuss the questions raised by the several parties, on the 
determination of which depends the decision of this cause. 

Ist. Has the plaintiff Spencer, a judgment creditor of Carpenter, the 
right to assert all the rights of his debtor to recover property or to assert 
a right thereon, in behalf of his debtor? We think such right on the part 
of the creditor does exist and can be asserted by him ; otherwise he 
would be at the mercy of a defaulting and obstinate debtor, who might, 
by a refusal or neglect to assert rights involving his ownership and title 
to property and its possession, prevent the enforcement of just claims 
resting upon his property, which the law regards to be a pledge for the 
benefit of all his creditors. Mourlon, vol. 2, p. 614 et seq.; Journal du 
Palais, Tome IT de 1853, p. 294; 30 An. 727 et seq., Logan vs. Herbert. 

2d. What is the character of plaintiff’s action? The ruling of the 
Court in Logan vs. Herbert, 30 An. 733, seems to us to cover this case. 
There the Court said: ‘“ We have stated the prayer of the petition. We 
do not think it is the hypothecary action. The petition does not ask for 
the seizure and sale of the property, but that the sale from Barkdull to- 


















NEW ORLEANS, MAY, 1881. 


Spencer vs. Goodman & Bradfield et als. 








Herbert be declared void; that the property, quoad the plaintiff’s rights, 
be decreed to belong to Mrs, Fluker, and that it be decreed to be subject 
to plaintiff's judgment. Creditors are authorized by law to exercise the 
rights and actions of their debtors in cases like this (2 An. 782). They 
are not barred or estopped from so doing by the acts or pleadings of their 
debtors, only when and to the extent that in such acts or pleadings the 
debtor may be considered as representing them.” And, “ the hypothe- 
cary action proceeds upon the hypothesis that, there has been a real 
alienation of the property by the mortgage debtor.” “Nor must plaintiff’s 
action be confounded with the revocatory action, technically so called. 
That action has for its object the annulment of acts and contracts made 
by the debtor in fraud cf the rights of creditors. Plaintiff in this case 
does not pretend any such state of facts. On the contrary, she asserts 
that her debtor never did, in truth and fact, sell or dispose of this prop- 
erty ; that she was the victim rather than the perpetrator of illegal and 
wrong doing.” * * “ Wethink the plaintiff has made out her case, and 
that, as to her, defendant’s title is null and void, and that plaintiff has 
the right to proceed against said property as that of her judgment debtor 
for the satisfaction of her mortgage rights. Under the views we take, 
the prescription of one and five years pleaded by Mrs. Barkdull against 
plaintiff is inapplicable.” The similarity in the pleadings of that and the 
instant case is striking, and the reasoning and views on the facts of that 
are applicable to those of this. As between the plaintiff Spencer and 
Carpenter and Richardson, the judgment in suit No. 957 adjudicated the 
sale from Carpenter to Richardson to be a simulation and null, void and 
of no effect. As between Thomas and the owners of the mortgage notes 
and Richardson, the judgment in the injunction suit, No. 939, established 
likewise the simulation of said sale. The assignment by Dennis of the 
mortgage notes, on which was issued the order of seizure and sale men- 
tioned in suit No. 930, was dated on the 10th of December, 1875, the writ 
of seizure and sale having been executed on the 23d of February, 1875. 
The judgment in injunction suit No. 939 was signed on the 23d of May, 
1875. The judgment in suit No. 957, of Spencer vs. Carpenter et als., 
was signed ‘on 31st of May, 1877. The deed from sheriff to Klein under 
ji. fa. in No. 939, was dated 11th August, 1876, and the deed from Klein 
to Goodman and Bradfield on the 30th of August, 1876. The sheriff’s 
sale to Klein set forth that the right, title and interest of J.S. Richardson 
in and to the land described, was seized and sold to Klein. The deed 
from Klein to Goodman and Bradfield conveyed the property, which had 
been acquired at this sheriff’s sale, with express stipulation that the 
vendor made no guaranty of title thereto, but warranted only such 
title as he had acquired at said sale. Thus, it appears that, as to Car- 
penter, Richardson, Klein, Thomas and Dennis and Farrar (the latter two 
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being the owners of the mortgage notes of Carpenter), they were made 
aware of the want of title to the lands involved in Richardson and of the 
real ownership of Carpenter therein. Klein, as the owner of the notes, 
the order of seizure and sale and the judgment in No. 939, and subro- 
gated only to such rights as his vendees had caused to be executed the 
Ji. fa. issued on the judgment against Richardson, seized Carpenter’s land, 
knowing it to be Carpenter’s, and sold the same to satisfy a judgment 
against Richardson. Thus Klein became a possessor in bad faith. He 
bought it, however, and retained in his hands the amount of the mort- 
gage debt, the first mortgage on the property. In his sale to Goodman 
and Bradfield, which included this property, and in which he transferred 
to them the mortgage notes of Carpenter, etc., he cautiously and ex- 
pressly abstained from giving a general warranty thereof ; he conveyed to 
his vendees only such title as he had himselfacquired by thesheriff’s sale 
in suit No. 939, and that was no title at all; and, jin accepting only the 
title under that sale, Goodman and Bradfield, as to this particular prop- 
erty, acquired no right or interest therein. It cannot then be said that 
Goodman and Bradfield acquired even an apparent title, for the act of 
sale to them plainly and clearly set forth, by reference to the sheriff’s 
sale under the execution in tue suit of Richardson vs. Cramer, that there 
was only sold the right, title and interest of Richardson, in the land, and 
in the very suit in which the execution was issued and the adjudication 
made, Richardson was decreed not to be the owner of the property 
and really to have no right, title or interest therein. Goodman and 
Bradfield, therefore, were, to our minds, in technical or legal bad faith 
and liable to the true owner for the fruits and revenues during their pos- 
session of his lands. We do not consider that the plea of estoppel, as to 
Carpenter, can be maintained. The facts and adjudications as t> non- 
ownership of Richardson, were within the knowledge of the parties, and 
the inaction and silence and presence of Carpenter at the sale did not 
mislead, and were not calculated to mislead any of the parties to their 
injury. 

The answer of Carpenter, in which he assumed the attitude of plain- 
tiff against the co-defendants, Goodman and Bradfield, styled a cross bill, 
must be regarded, as to his demand against them, as an intervention, 
wherein, in the nature of a petitory action, he claimed the ownership of 
the property, to be put in possession of the same and the fruits and 
revenues thereof. This intervention was put at issue as tothem. The 
exceptions to his demand were referred to the merits and tried on the 
merits, and there was such an appearance and practical answer of 
defendants as rendered unnecessary citation and service of the inter- 
vention. 

The action of the plaintiff, as well as the intervention of Carpenter, 
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partakes of the nature of a petitory action, and, not only is the pre- 
scription pleaded inapplicable to them, but a putting in default and 
tender are not conditions precedent to the recovery of fruits and rev- 
enues in this action. The simulated sale from Carpenter to Richardson 
has been adjudged null, void and of no effect. Although there was 
an attempt on the part of Carpenter to avail himself of this simu- 
lation by an unreal sale, we are at a loss to perceive how the 
mere transfer of the property could have defeated the hypothecary 


‘rights of the holders of the mortgage notes, and the sale per se could 


have inflicted no serious injury on them or occasioned any serious delay, 
especially as the mortgage itself contained the pact de non alienando. 
However reprehensible the conduct of Carpenter in connection with this 
act of simulation, it failed of success, and in the record of this case we 
find the counter-letter offered in evidence by the defendants, and other 
evidence in support of the simulation, which justifies him in his suit to 
annul and set aside the sale. We think the judgment of the lower court 
is in the main correct, but in some of its details, it should be amended. 
The evidence on the subject of the yearly value of the fruits and reven- 
ues is, in our opinion, directed to and based upon all the plantation, in- 
cluding the 150 acres which belonged to Klein, about which there is no 
dispute, and which forms about three-fourteenths of the whole planta- 
tion ; instead of recovering $2600 per annum, the amount should be re- 
duced to $2050 per annum, with interest, subject to the offset and com- 
pensation of $827 25 taxes paid, with interest from date of payment 
thereof. The judgment in favor of Goodman and Bradfield against 
Klein, should be more explicit. They should only be entitled under this 
judgment to the proportion of the price paid by them in cash, which the 
whole price paid bears to the quantity of land, the sale of which is re- 
voked, in other words, to $/88$ of $4500, with legal interest thereon from 
30th August, 1876 ; and that they be relieved from the payment of that 
portion of the price unpaid, in the same proportion as above, and that 
the notes unpaid given for the purchase price be cancelled to the extent 
of the same proportion thereof, and with the reservation of all the rights 
to sue for and liquidate the price as contained in the judgment appealed 
from, and reserving to Goodman and Bradfield the right to enforce any 
rights which they may have to set aside and annul the whole sale from 
Klein to them; and it is thus explained and amended. 

The right to proceed or the mortgage notes is unaffected by this 
decree, and this right is of course reserved to the owners thereof. The 
title by which the holders of these notes sought to acquire the mort- 
gaged property being annulled, confusion and extinguishment cease to 
apply, and the mortgage still exists. 

It is, therefore, ordered, adjudged and decreed that the judgment 
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appealed from be amended as to the judgment rendered on the call in 
warranty of J. A. Klein by Goodman and Mrs. Bradfield and husband, 
so as to decree that said Goodman and Bradfield be entitled to recover 
from said Klein, as just above set forth, and thus amended, the judg- 
ments appealed from be affirmed with costs. 

Rehearing refused. 








No. 8290. 


Tue State oF LOUISIANA EX REL. J. C. Eaan, ATTORNEY GENERAL, VS. 
Hiram R. STEELE. 


An action brought against a District Attorney to have his office declared vacant, on the 
ground that he has changed his residtnce and has none in the State, is a suit against him 
in his personal capacity, and notin his official character, in as much as: he is alleged to 

* have ceased to be district attorney. The suit must, therefore, be brought in the parish 
in which he resides or resided last, under the provisions of the Code of Practice, and 
cannot be brought indifferently in either of the parishes composing the district of the 
office. 


PPEAL from the Ninth Judicial District Court, parish of Concordia. 
Hough, J. 


J. C. Egan, Attorney General, Relator and Appellant: 


First—The Art. of the C. P. in reference to suing one at his domicil can have no application 
to a proceeding against a District Attorney to remove him from office because he is a 

_ non-resident. 

Second—The question of domicil is the sole question in the case upon its merits, and, there- 
fore, can only be tried upon answer, giving the State as well as the defendant an oppor- 
tunity to produce evidence. 


Spencer & White and Kennard, Howe & Prentiss for Defendant and 
Appellee: 


First—The petition avers that the defendant was domiciled in Tensas within the year—the 
suit being brought in Concordia. 

Second—The plea to jurisdiction was good on the face of the papers, No domicil in Con- 
cordia being alleged but one in Tensas, within the year, the court of the latter parish was 
the one having jurisdiction. 

Third—Averring that the defendant had been within the year domiciled in Tensas, and was 
now a citizen of Mississippi, did not authorize citation on the defendant in Concordia. 
First, because under C. P. 167, ‘‘if the defendant change his domicil, he must be cited 
in the parish where he has resided within the last year.” * os 4 6N. S. 467; 
Williams vs. Henderson, 19 La. 561; Winter Iron Works vs. Toy, 12 An. 200; 15 An, 533; 
23 An, 516; Ibidem, 564. Second, because the domicil in Tensas within the year having 
been averred, the presumption that it continued exists. 11 La. 178; 2 La. 946; 7 An. 395; 
9 An. 165. 

Fourth—The bringing of the suit in Concordia is a decision of the case by the plaintiff in his 
own favor. 
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Fifth—Aside from the face of the papers the proof establishes the correctness of the ex- 
ception. 

Sixth—The plaintiff admits that the defendant has not been absent from or neglected lis 
duties, and that he is iv all respect an honest and efficient officer. 

Seventh—The plea to the jurisdiction was properly filed in limine, as a declinatory exception. 


The opinion of the Court was delivered by 

Bermupez, C.J. This is a proceeding before the District Court for 
Concordia parish, to have the office of District Attorney of the Ninth 
Judicial District, composed of the parishes of Concordia and Tensas, 
declared vacant. 

The ground relied on is, that the defendant who, at the time of his 
election, resided in Tensas parish, has changed his residence from the 
State to Natchez, Miss., and that the office has thereby been vacated. 

The defendant excepted to the jurisdiction of the Court, on the 
ground that his domicil being in Tensas parish, the suit should have 
been brought before the District Court in that parish, which alone has 
jurisdiction over him, and to which alone he is amenable. 

Evidence was adduced, under the exception, which was sustained, 
and the suit was dismissed. From the judgment thus rendered the 
State appeals. 

The evidence shows that the defendant owned a house in Tensas 
parish; that he sold it and invested the proceeds of it in the purchase 
of another house in Natchez, where he moved his wife and children. 

We do not feel authorized to consider and determine whether the 
defendant has or not changed residence, in the sense of article 195 of the 
Constitution, for that would be virtually deciding the case on its merits, 
when the question of domicil, on the exception to the jurisdiction, is all 
that is now before us. R. C. C, 45. 

The defendant may well have changed his residence as an officer, 
so as to have brought himself within the purview and penalties of the 
article; but if he have, it would not follow that the change, as estab- 
lished by the evidence, has deprived him of his civil domicil, as an in- 
dividual or citizen, in Tensas parish. 

A residence is one thing and a domicil is another. A person may 
have as many residences as he may choose, but can have but one real 
domicil. 11 L. 175; 12 L. 190; 7 An. 395; 30 An. 498; Marcadé, vol. 1, pp. 
236, 238, III. 3; Laurent, Cours Elem. v. 1, p. 195, No. 96; Mourlon, 
No. 341; 22d Pick. R. 170-177. . 

Far from finding in the record evidence showing that the defendant 
’ has changed his domicil, as a citizen, to any other place, within or 
without the State, we discover facts which establish that he is a regis- 
tered voter and votes in Tensas parish; that he is a road inspector or 
overseer there; that he has paid his poll-tax there; that he has a law 
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office there; that he has declared his intention to continue having his 
domicil there; which declaration is spread on the proper public record; 
that he has a residence at St. Joseph’s, at his partner’s house there, at 
which he has engaged rooms permanently, which he occupies when he 
is in that parish; that professionally, he practices in the two parishes 
and in New Orleans, and officially discharges his duties in those three 
places. 

We do not wish, however, to be understood as saying that, in order 
to have a domicil at a particular place, it is unnecessary there to have 
a residence, actual or constructive, with a representative living therein, 
at which and on whom, in case of absence therefrom, legal process can 
be served. Mourlon 1, 318, 321; Story Conf. of Laws, 239 et seq.; 12 
L. 190. 

However that may be, it is established that the defendant had such 
a@ residence proprio marte,in the parish of Tensas, at which service 
could have been legally made in his absence from that parish. Pothier, 
Cout. d’Orl. ch. 1, Art. 20; 5 Ves. 750; 5 Pick. 370; Cochin 3, p. 702; 3 R. 
243; 9 R. 243; 11 L. 178; 12 L. 190; 4 An. 186; 19 An. 323. 

Whether that sort of a residence is the actual residence contem- 
plated and required by article 195 of the Constitution, from the officers 
named, as a condition sine qua non of election to and tenure of office, 
is a question on which we studiously refrain expressing any opinion, 
and which can only be passed upon, on the merits of a case properly 
instituted and presented. All suits, the object of which may be to sub- 
ject the defendant personally to a deprivation of right, should be brought 
against him at the place of his domicil, while all proceedings which may 
be levelled against him officially, contemplating coercion of performance 
of official duty, may be instituted and prosecuted against him in the 
court before which, or in whose jurisdiction, the duty should be dis- 
charged. Thus he would be amenable, in a proper case, to proceedings 
for a mandamus before the District Court of the parish of Concordia. 

The averment that he has, within the last twelve months preceding 
the institution of this suit, changed his domicil from Tensas parish to 
Natchez, could not, on its face, give jurisdiction to the District Court of 
Concordia parish, unless in the teeth of article 167 of the C. P., which 
distinctly provides: that in the case of a change of residence the de- 
fendant must be cited in the parish where he has resided within the last 
year, unless he has declared, in the manner prescribed by law, that he 
intended to have his domicil in the other parish; in which case he must 
be there cited. 

A change of domicil from one parish to another is produced by the 
act of residing in another parish, combined with the intention of making 
one’s principal establishment there. That intention is established either 
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by an express written declaration made by the party before and regis- 
tered by the parish Recorder, or, in default of such declaration, by proof 
of the intention, depending upon circumstances, showing acts which 
manifest sufficiently the intention of such party to make the parish 
moved to the place of his domicil. Where the declaration is not made, 
the party changing his domicil may be cited in the parish where he 
lives, though he has not resided one whcle year there. In such a case, 
it is optional with the party desiring to sue to bring suitin either parish. 
R. C. C. 41, 42, 43; C. P. 167, 168; 15 An. 533; 20 An. 246; 30 An. 498; 8 
M. 709; 9 M. 491; 4 N.S. 51; 8 L. 213; 12 L. 190; 1 An. 78; 13 L. 297; 2 
An. 946; 4 An. 553. 

In those provisions of the Codes, the word “ cited”? means “ sued,” 
as no valid citation could issue and be served so as to bind the party 
sued, unless on a suit instituted before a court of competent jurisdiction, 
the suit being the foundation for the citation. 

There is no intimation that such declaration was made or such cir- 
cumstances exist, in the present instance, in Concordia parish. 6 N. 8. 
467; 19 L. 561; 12 An. 200; 15 An. 533; 23 An. 516, 564, 

The presumption that the domicil of defendant, which, it is not 
disputed, was originally established in Tensas parish, has there con- 
tinued, is sustained by the proof in the record. The old domicil 
continues until the new one is acquired. 3 R. 243; 11 L. 178; 2 L. 946; 
2 An. 946; 4 An. 553; 7 An. 395; 9 An. 165; Marcadé, v. 1, p. 241; IV. 317. 

The averment in the petition, the facts and the law, negative the 
legality of the bringing of a suit against a person in a parish in which 
he never had a domicil or residence, unless it be in the instances excep- 
tionally enumerated by law, among which the present case is not to be 
found. 

The theory upon which this proceeding is brought, seems to be, that 
the article of the Code of Practice, which requires one to be sued at the 
place of his domicil, C. P. 162, has no application to a proceeding against 
a District Attorney, to remove him from office, on the ground that he is 
a non-resident of the State. 

This is a fallacy, which consists in assuming that a person can have 
but one residence, and that it must be at the place of his domicil; that 
a change of that residence operates as a change of domicil; that the 
defendant, having changed his residence, has forfeited his right to a 
domicil in Tensas parish, and has become a stranger, or one having no 
domicil in the State, and who can be sued and cited wherever found. C, 
P. 162, 165 (5). Such is not the case. 

Were the proposition a correct one, it could not be asserted, under 
the circumstances of this case, unless before the court having jurisdic- 
tion of the defendant’s last domicil. ©. P. 167. 

58 
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The defendant is not sued here in his official character, but in his 
individual or personal capacity. The petition says that his office has 
been vacated; that he is no more District Attorney; that heis a usurper, 
an intruder. It does not ask that he be cited as District Attorney. He 
is sought, with or without reason, to be declared stripped personally of 
a valuable right of office. He is, therefore, entitled to have the suit 
brought, tried and determined by the District Court at the place of his 
domicil, which alone has jurisdiction of his person, and can render 
personal judgment against him; that is, the District Court of Tensas 
parish. 

. The judgment appealed from is correct, and it is, therefore, affirmed 
with costs. 








No. 7197. 
Moses Lose vs. GEORGE W. Cary. 


In an action for slander, it is not necessary to prove any special damage suffered by the Plain- 
tiff, when the language used against him by the Defendant, is in itself libellous. 


PPEAL from the Fifth District Court for the parish of Orleans. 
Rogers, J. 





Joseph P. Hornor and W. S. Benedict for Plaintiff and Appellant: 
First—The weight of the evidence shown to be that defendant committed the slander com- 
plained of. 
Second—A proper interpretation of defendant’s own evidence also fully proves that fact. 
Third—Evidence of special injury arising from a slander is unnecessary to show that plaintiff 
has sustained damages. C. C. 1934; 16 La. Rep. 389. 
Fourth—Every act causing damage creates responsibility; and when its extent is not defined, 
or the law is silent thereon, the Court, under C. C, 21, will decide according to natural law 
or usage. Miller vs. Holstein, 16 L. 389. 


Percy Roberts for Defendant and Appellee. 





The opinion of the Court was delivered by 

Topp, J. This is an action for slander, in which the plaintiff claims 
ten thousand dollars against the defendant for having called him a thief. 
The answer was a general denial. There was a jury trial, and from a 
verdict and judgment in favor of the defendant, the plaintiff has ap- 
pealed. : 

The evidence satisfies us that the allegations of the petition were 


' proved, and that the defendant did use the language charged with 


reference to the plaintiff. The defendant's testimony alone suffices to 
show this. This proof being made, the denunciation of plaintiff as a 
thief, raised a presumption of damage, and under the settled jurispru- 
dence of this State, no special damage resulting from the language used 




















NEW ORLEANS, MAY, 1881. 915 





Godfrey vs. Soniat. 





need have been proved. C. C. 1934; 14 An. 198; 16 An. 389; 3 An. 69; 11 
An, 206; 6 An. 779. 

From this view of the facts and the law, we think the jury should 
have awarded damages for some amount. We, however, though be- 
lieving the verdict erroneous, are not satisfied, under the circumstances 
of the case, to assess the damages ourselves, but must remand the 
case. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be annulled, avoided and reversed, and that this case be 
remanded to the Civil District Court for the parish of Orleans, which 
has superseded the Fifth District Court, to be proceeded with according 
to law, appellee to pay costs of this appeal. 








No. 6834. 


Joun A. GopFREY vs. THEODORE AND LuctIen SonriatT. 


A juror cannot be heard disclosing his own improper conduct and impéaching his own , 
verdict. 

The mere fact that the accused, under a criminal prosecution, has been acquitted, does not 
entitle him to damages against the prosecutor; and he should recover none, when the evi- 
dence shows that there was a probable cause for the prosecution, and no malice on the part 
of the prosecutor. 


PPEAL from the Second Judicial District Court, parish of Jeffer- 
son. Pardee, J. 


E. K. Washington for Plaintiff and Appellant: 


First—The proof of malice need not be direct ; it may be inferred. 15 An. 605. 

Second—Where, in legal intendment a prosecutor acted maliciously, there is a right to the 
action for damages. 15 An. 337. 

Third—In an action for damages for a malicious prosecution, it is shown the defendant acted 
from motives of private interest, and his prosecution of the plaintiff was dismissed, the 
advice of counsel will not exempt him from liability. 15 An. 672. 

Fourth—Where a party was arrested and on examination discharged, malice will be presumed 
and damages may be recovered for a malicious prosecution. 20 An. 336. 

Fifth—The use of such phrases as ‘“‘ Godfrey, the thief and trespasser.” ‘‘ This case must be 
pushed.” ‘I have sent my son down to put him through ;” followed by an arrest by the 
son, which on examination was found without cause, are evidence of malice conceived by 
the one and carried out by the other, Record, page 51. A charge of theft tending to injure 
plaintiff renders defendant liable. 6 An. 779. 

Sixth—Where there is a total overthrow of a prosperous business, in consequence of an arrest 
of its principal, and as the direct and immediate result of the arrest, reparation should be 
in proportion to the damage sustained. 

Seventh—The verdict of a jury should contain some sense, and that in this case “ verdict of, 
for defendants,” contains no sense whatever. 

Eighth— Defendant, if he wish a special finding on his reconventional demand must ask for it 
before the verdict is recorded. 4th La. 40; 17 La. 92; 6 An. 222. 
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Ninth—Where all the facts are not submitted to counsel, legal advice is no protection. Green- 
leaf, 2d vol., 459. 

Tenth—Exact proof of actual pecuniary damage can rarely be given in actions for a malicious 
arrest, and gross carelessness and indifference to the legal rights of others are constituent 
ingredients of malice. 


J. J. Roman and Chs. F. Claiborne for Defendants and Appellees: 


First—On the trial of a rule for a new trial on the ground of new evidence, or misconduct of 
the jury, the plaintiff in rule is confined to his own affidavits. C. P. 561; 7 L. 84; 2 An. 
796, 1021; 16 L. 80. 

Second—Ex parte affidavits cannot be offered in evidence. Greenl. Ev., Sec. 124, 125; 9 R. 387. 

Third—A juror cannot be heard to explain, alter or impeach his verdict. 1 N.S. 514; 2L. 
216; 11 L. 141; 14 L. 66; 8 L. 433; 9 R. 387; 3 An. 435; 6 An. 657; 12 An.3; 15 An. 558; 
28 An. 360, 658; 30 An. 1266; 32 An. 847, § 3; 1 Greenl. Ev. § 252, A.; Sharswood Starkie 
Ev. § 805; Graham, New Trials, p. 61; Hilliard, New Trials, p. 196. 

Fourth—Even if the jurors behaved improperly, a new trial will not be granted, unless it is 
shown clearly that impartial justice has not been done. C. P. 560, § 3; 20 An. 658; Towns- 
end Slander, § 295; 14 L. 66; 7 N.S. 149. 

Fifth—In order to succeed in an action for malicious prosecution the plaintiff must prove: 

(a) The prosecution and its termination in his favor; (b) That defendant was the prosecutor 
or the cause of the prosecution ; (c) That there was no probable cause for the prosecu- 
tion ; (d) That it was actuated by malice ; and (e) That he has sustained damage thereby. 

All these elements must exist, and the burden of proof is upon the plaintiff. 3 R.17; 12 An. 
333 ; 15 An. 422; 16 An. 3; Townsend Slander and Libel, § 421; Folkard’s Starkie Slan- 
der and Libel ; Marg. p. 365, Sec. 460; Marg. p. 466, Sec. 598; 2 Greenl. Ev, § 449. 

(b) Townsend, § 432; Starkie Marg. p. 467, Sec. 600; 27 An. 339; 8 R. 150. 

(ec) Townsend, Sec. 426; Starkie Marg. p. 471, Sec. 605; Marg. p. 473, Sec. 609; 2 Greenl. 
Ev. § 454; 2 Starkie Ev. Marg. p. 913; 15 L. 278; 3 R. 17; 9 R. 389; 10 An. 537; 11 An, 289, 
419; 12 An. 53; 13 An. 214; 15 An. 605; 16 An. 3; 28 An. 687. 

(d) 5 L. 319 3; 13 L. 90; 15 L. 278; 9 R. 387; 11 An. 289, 419; 12 An. 333; 13 An. 214; 15 An. 
422, 605;16 An. 3; 27 An. 340; 8 Otto, 187; Townsend § 431; Starkie Marg. p. 368, Sec. 462; 
Marg. p. 466, Sec. 598. 

(e) C. C. 1934, § 1, 2,3; 4 An. 80; 11 An. 300; 13 An. 564; 17 An. 239; 25 An. 420; 29 An. 287; 
2 Greenl, Ev. § 256; Sedgwick Meas. Dam. Ch. 3, pp. 63, 111, 112. 

Sixth—Probable cause is such a state of facts or circumstances as would create in the mind 
of a man of ordinary caution and prudence, an honest and reasonable belief of the guilt 
of the party charged. Probable cause does not depend on the actual state of the case in 
point of fact, but upon the honest and reasonable belief of the prosecutor. However 
innocent the plaintiff may have been of the crime charged, it is enough for this defendant 
to show that he had reasonable grounds of believing him guilty at the time the charge 
was made. 8 An. 12; 10 An. 537; 12 An. 333; 16 An.3; 13 An. 274; 2 Greenl. Ev. § 454 
and notes; Townsend, § 425; Starkie; Marg. p. 303, Sec. 357. 

Seventh—A judgment of acquittal is not proof of want of probable cause. Reason of the 
rule. 3R. 17; 5 R. 150; 8 R. 150; 10 An. 538; 8 Otto, 187; Greenl. Ev. § 455; Townsend, 
§ 426, 431; Starkie Marg. p. 473, Sec. 609. 

Eighth—Advice of counsel sought and followed in good faith is proof of probable cause. 9 R. 
421; 8 An. 12; 11 An. 290; 15 An. 422; 8 Otto, 187; 2 Greenl. Ev. § 459; 2 Starkie Ev. me 
p. 922; Starkie Slander, pp. 632, 637; Townsend, § 427. 

Ninth—If defendant shows probable cause, there must be judgment in his favor. 5 R. 151; 8 
An. 12; 12 An. 714; 11 An. 418; 13 An. 274; 15 An. 605; 16 An. 3, 252; 28 An. 325; 29 An. 
68; Starkie Slander, Marg. p. 480, Sec. 619. 

Tenth—Total want of probable cause is only a presumption of malice which may be rebutted. 
5 L. 319; 9 R. 387; 8 An. 12; 12 An. 333; 15 An. 422; 2 Greenl. Ev., § 454; Townsend, § 
88, 431; Starkie Marg. p. 299, Sec. 350; Marg. p. 451, Sec. 574. 
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Eleventh—This presumption may be rebutted by evidence of good faith or of probable cause; 
for, no amount of malice will render defendant liable if he had probable cause. Want of 
probable cause and malice must essentially concur. 3 R.17; 9 R. 421; 8 An. 12; 8 Otto, 
187; 2 Greenl. Ev. § 453; Townsend, § § 418, 426, 431; Starkie Marg. p. 301, Sec. 352; 
Marg. p. 469, Sec. 602; Marg. p. 34. 

Twelfth—Actions in damages for malicious prosecution are not favored by the law, and must 
be cautiously entertained. From motives of public policy, the prosecutor must be pro- 

tected. Reason of therule. 3 R. 20; 6 An. 375; 15 An. 605; 5 L. 319; 6 L. 271; 15 L. 278; 

Townsend, § 418; Folkard’s Starkie on Slander, Marg. p, 469, Sec. 602. 













The opinion of the Court was delivered by 

Pocué, J. Plaintiff brings this suit for damages in the sum of 
$18,500, alleged to have been caused him by a malicious criminal prose- 
cution brought against him by defendants; and he has appealed from 
an adverse verdict and judgment. 

Our attention is called to the refusal of a new trial by the district 
judge As prayed for, on the following alleged irregularities: 

1st. That the verdict was contrary to the law and the evidence. 

2d. Alleged improper conduct of the jury. 

First—As to the first ground, we think that the judge in the exer- 
cise of his sound discretion, prorerly overruled it. 

Second—The second ground contains two separate charges; first, 
that one of defendant’s attorneys, Mr. Claiborne, improperly communi- 
cated with one of the jurors, during the trial, by handing him a slip of 
paper. 

The district judge, after hearing the testimony of the isolated wit- 
ness who made the charge, and the denial of the same by several other — 
witnesses, refused to believe the slander, and we are happy to note that 
in his oral argument before this Court, counsel for plaintiff disclaimed 
any belief in the truth of this malicious and silly charge against an 
honorable and honored member of this Bar; second, it is next urged 
that, after the submission of the case to the jury, several members of 
that body were tampered with, and held conversation with an outside 
party. The district judge properly rejected the affidavit of one of the 
jurors in support of this charge, and correctly held that a juror cannot 
be heard as a witness of his own alleged turpitude. State vs. Beatty, 
30 An. 1266; State vs. Nelson, 32 An. 847. 

The testimony on this point showed that, with the permission of the 
presiding judge, the jury, in its deliberation, occupied the court room, to 
which the recorder of the parish had access by means of a key of his, 
which unlocked the entrance door of the room occupied by the jury; 
that, in search of some of his books, which he had left in the court room, 
that officer, in ignorance of the presence therein of the jury, had opened 
the door, which he immediately closed, on discovering the presence 
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of the jury, and that he had spoken to, or communicated with, none of 
the jurors. 

We fully concur with the judge a quo in refusing a new trial on such 
flimsy grounds. 





ON THE MERITS. 


Plaintiff charges that he has suffered the damages which he claims, 
in consequence of a malicious affidavit, made against him by Lucien 
Soniat, at the instigation of his father, Theodore Soniat, charging him 
with trespass on the latter’s lands, by cutting down or causing to be cut 
down, and taking away several trees on the lands of said T. Soniat, 
without his consent or permission, under which charge he was arrested, 
put under bond, tried and acquitted. 

The defendants filed separate answers. Lucien Soniat admitted to 
have made the affidavit, while Theodore Soniat denied any participa- 
tion therein, and claimed in reconvention fifteen hundred dollars as 
value of the trees illegally cut down on his land, and appropriated to 
his use, by plaintiff. 

Both defendants denied that the affidavit had been made with 
malice or without probable cause, and both alleged grounds to justify 
the charge made in the protection of private property. 

Counsel of both parties are in perfect accord as to the law governing 
the case, and both agree that the right of plaintiff's recovery depends 
upon the concurrence of the following elements of proof: 

1st. The prosecution and its termination in favor of plaintiff. 

2d. That the defendants were the prosecutors, directly or by au- 
thorizing the same. 

3d. That there was no probable cause for the prosecution. 

4th. That it was actuated by malice. 

5th. That plaintiff has suffered damage in consequence of the 
malicious and unfounded prosecution. 

A careful examination of the testimony has disclosed to our minds 
the following as the salient facts in the case: 

In June, 1877, Lucien Soniat, the manager of his father, Theodore 
Soniat’s plantation, was informed by several persons that plaintiff, the 
lessee of the “ Trudeau place,” an adjoining plantation, and on which he 
was engaged in cutting timber, to be converted into fuel and into rail- 
road cross-ties, was cutting down and using trees on the Soniat lands. 
Accompanied by two of his informants, who had themselves, as em- 
ployees of plaintiff, cut down trees on the Soniat lands, Lucien Soniat, 
who was familiar with the location and with the boundary lines between 
the two plantations, proceeded to investigate the matter. Having as- 
certained, by following the lines from the front to the rear or swamp, 
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that the information was correct, he then called on plaintiff, in an amica- 
ble manner, in company with a neighbor, notified him of the fact, and 
requested him to desist from further trespassing on his father’s lands, 
concluding by demanding compensation for the timber which had been 
cut down and used by Godfrey. 

At his request, an investigation was subsequently made by him and 
Godfrey, accompanied by several laborers and two of their neighbors. 
This investigation having resulted, in Soniat’s opinion, in fully proving 
that plaintiff had cut and used a great many trees on his father’s lands, 
he reiterated his previous request for a cessation of the trespass and for 
compensation for the timber taken from his father. After mutually 
considering several propositions and counter-propositions for a settle- 
ment of the difficulty, and all plans to that end having failed, and Lucien 
Soniat seeing that plaintiff, heedless of his amicable request, was per- 
sisting in chopping on his father’s swamps, then sought legal advice 
from two respectable counsel, to whom he made a faithful and correct. 
statement of the facts above recited. Following their advice and that 
of the parish judge, himself an attorney of vast experience, Soniat then 
made the affidavit which gave rise to this litigation. The trial re- 
sulted in the acquittal of the accused. The mere statement of the 
foregoing facts isin our opinion a solution of the case in favor of de- 
fendants, and shows that, far from being actuated by malice or ill-feeling 
towards the plaintiff, they acted throughout with a spirit of high-minded 
fairness and with marked moderation, seldom met in persons whose 
property is being devastated. 

The acquittal of the accused, whose conviction must rest upon evi- 
dence proving his guilt beyond a reasonable doubt, does not prove 
malice or want of probable cause in the prosecutor. If the acquittal 
of all persons accused of crimes or misdemeanors, should subject the 
complainants to actions in damages for malicious prosecution, it is easy 
to perceive that litigation of that character would absorb and monopolize 
the attention of courts of justice to the exclusion of all other business. 

We are more than satisfied from the evidence, that defendants had 
ample probable cause for the resort to the criminal prosecution which 
they instituted against plaintiff; and courts will not mulct them in dam- 
ages for pursuing such a course. 

On the plea in reconvention, which was not directly passed upon 
by the jury, we find that the evidence is not sufficiently clear in details 
as to the number and value of defendant’s trees, which were actually 
cut down and used by plaintiff, to enable us to give judgment in a 

definite amount in favor of plaintiff in reconvention. 

It is, therefore, ordered, adjudged and decreed that the verdict and 
judgment appealed from be affirmed at appellant’s costs. 
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No. 8148. 
Wipow AND HErrs oF JAMES BENTON BarrD vs. SEMPRONIUS Rvss. 


On Motion To Dismiss. 


Appellant not having asked that all the Defendants and Warrantors be cited as Appellees, 
the Appeal must be dismissed. 

The want of proper parties in this Court will be noticed at any time, in any form of sugges- 
tion and, even, ex mero motu. 


PPEAL from the Tenth Judicial District Court, parish of Red River. 
Pierson, J. 


Jas. H. Pierson for Defendant and Appellee. 
L, B. Watkins for Plaintiffs and Appellants. 
B. R. Forman on same side, on application for rehearing. 


On Motion To Dismiss. 


The opinion of the Court was delivered by 

FENNER, J. The ground of want of proper parties, assigned in the 
motion to dismiss, is fatal to this appeal. The suit is brought to recover 
immovable property now held by defendant, Russ, under a title running 
back through several successive conveyances recited in the petition. 
Not only Russ, but his several successive authors, were made parties 
defendant, and were cited; and judgment was prayed for “ against all 
of said defendants, each and severally, annulling and setting aside each 
and every of said sales,and * * * condemning Russ to deliver said 
property, ete.” 

Answers were filed by said several defendants, and after trial, judg- 
ment was rendered as follows: “In this case, by reason of the law and 
evidence being in favor of defendants, it is ordered, adjudged and de- 
creed, that plaintiffs’ demand be rejected and their suit be dismissed, 
ete.” 

The present appeal was taken by petition, which prayed for the cita- 
tion of Russ alone and his co-defendants were neither cited nor asked 
to be cited. 

The several deeds of sale, in evidence, show that the authors of 
Russ’ title assumed all the obligations of warrantors, They are, there- 
fore, directly interested in the maintenance of the judgment appealed 
from, in all its parts; and, in fact, the judgment in favor of Russ could 
not be disturbed without practically annulling the judgment in favor of 
his co-defendants. , 

It has passed into an axiom of our jurisprudence, too trite to justify 
even the citation of authorities in its support, that all parties to the 
record, interested in maintaining the judgment appealed from, must be 
made parties to the appeal, or, otherwise, it will be dismissed. 
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It seems hardly necessary to say that the point made by appellant’s 
counsel, to the effect that the want of citation is waived where the ap- 
pellee moves to dismiss on other grounds, applies only to the citation of 
the objecting appellee himself. It has no application to the objection of 
want of proper parties, which will be noticed by the court, at any time, 
and in any form of suggestion, and even ex mero mutu. Anxious as we 
are to favor the right of appeal, we can discover no possible ground on 
which the present appeal can be sustained. 

The appeal is dismissed at appellant’s costs. 

Rehearing refused. 








No. 8255. 


THE State oF Louisiana vs. THOMAS BRADFORD. 





The offence charged is sufficiently described in the indictment, when it is averred that the 
accused did wilfully and feloniously shoot and wound * * * with the intent * * * 
wilfully, feloniously and of his malice aforethought to kill, etc. The charge of malice in 
the shooting as well as in the intent to kill, is not indispensable. 


PPEAL from the Twentieth Judicial District Court, parish of As- 
sumption. Knoblock, J. 





R. M. McCulloh and Jno. H. Iisley, Jr., for Defendant and Appellant: 


An information under Sec. 791, Revised Statutes, charging the defendant with “ wilfully and 
feloniously” shooting, is deficient, and should have charged the shooting to have been done 
wilfully, feloniously and maliciously, or with malice aforethought, with the intent laid. 


J. C. Egan, Attorney General, for the State, Appellee. 





The opinion of the Court was delivered by 

Pocus, J. Appellant complains that the information under which he 
was tried and convicted of shooting with intent to commit murder, is 
defective, in not containing the words “ with malice aforethought” or 
“ maliciously,” in the description of the manner of shooting. 

The information charges that appellant and two others “ did wilfully 
and feloniously shoot and wound with a dangerous weapon, to wit, a pistol, 
with the intent then and there the said Alonzo Lacroix feloniously, wilfully 
and of their malice aforethought to kill and murder,” etc. 

The question is whether the crime charged is sufficiently described 
to justify the conviction and sentence. 

Under the statute, the offence eharged is composed of two ingredi- 
ents; one, the shooting, and the other, the intent to commit murder; 
and the gist or gravamen of the crime lies in the intention with which 
the act of shooting is done. 

The intention to commit murder, does not follow or qualify every 
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shooting, just as every homicide does not contain the element of murder. 
It is the animus or intention with which the blow inflicting death is 
dealt, which presents the test under which the homicide is to be qualified. 
or punished. 

It, therefore, follows that, if the intent with which the fatal blow is 
inflicted, is properly and sufficiently described in the indictment or in- 
formation, the end of the law is satisfied. 

As suggested by appellant’s counsel, the crucial test of the sufficiency 
of such an indictment, is whether, in case of death of the party shot and 
wounded, the description of the crime, as contained in this instrument, 
would be sufficient to warrant or justify a verdict for murder. We have 
no hesitation to assert that the description complained of would be suffi- 
cient. And in this opinion we are amply borne out both by reason and 
by authority. 

Under this test, the indictment would read in substance, as follows: 
“did wilfully and feloniously shoot * * * with a dangerous 
weapon, to wit, a pistol, * * and did then and there the said A. L. 
feloniously, wilfully and of their malice aforethought kill and murder.” 

The crime of murder is, beyond a doubt, sufficiently described in 
such language, and the indictment would be sufficient even if the words 
‘* wilfully ” and “ feloniously ” had been omitted before the word “ shoot.” 

An indictment strikingly similar to this information, in which the 
assault was not described by the words wilfully or with “malice afore- 
thought,” was held sufficient by the Supreme Court of Massachusetts in 
the case of Commonwealth vs. Chapman, 11 Cushing, 422; Bishop on 
Statutory Crimes, 3 506 ; same on Criminal Procedure, 2 547. 

Our own Supreme Court, in the case of State vs. Robertson, 30 An. 
342, held that “it shall be sufficient in any indictment for murder to 
charge that the defendant did feloniously, wilfully and of his malice 
aforethought kill and murder the deceased,” quoting the very language 
of the statute, R. S. Sec. 1048, prescribing the requisites of an indictment 
for murder. 

In the case quoted, the averment was that “A. R. did cut, stab and 
wound the said O. R.,” and the indictment further charges “ that the said 
A. R. did the said O. R. then and there wilfully, feloniously and of his. 
malice aforethought kill and murder.” 

In the case of State vs. Thomas, 29 An. 601, mainly relied upon as 
authority by appellant’s counsel, which was on an identical charge with 
the case at bar, neither the shooting nor the intent to commit murder, 
were described as “ malicious,” and hence, the decision quashing the in- 
dictment in that case is no authority in this. 

There is no error in the judgment appealed from, and it is, therefore, 
affirmed. 
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No. 8318. 


Tue State oF LOUISIANA, EX REL. JOSEPH HERNANDEZ, vs. F. A. MonRozE, 
JUDGE OF THE Cryit District CourRT FOR THE PARISH OF ORLEANS. 


This Court will not issue the writ of Prohibition where the evil complained of, may be reme- 
died by Appeal. 

The mere apprehension that two courts, trying cases between the same parties, may issue 
conflicting orders to the injury of the Relator, is not a sufficient cause for this Court to 
interfere, by anticipation of the conflict, in the proceedings of one of the two courts, and 
issue the writ of Prohibition against the judge thereof. 

The writ of Prohibition is not one of right, and should only issue in cases of usurpation of 
power or jurisdiction by the lower court. 32 An. 1186. 


—— for writs of Prohibition and Certiorari. 


F. A. Monroe, Judge; Respondent. 
Thos. J. Semmes and A, G. Brice for the Relator. 
W. S. Benedict and E. North Cullom for the Respondent. 


The opinion of the Court was delivered by 

Topp, J. The relator applies for a writ of prohibition, the object of 
which is to restrain F. A. Monroe, judge, from proceeding further in the. 
trial and determination of the case of Rosema D’Aunoy, wife, vs. Joseph 
Hernandez, husband, now pending before him, and of ail motions and 
exceptions relating to said case. 

The facts connected with this application are briefly as follows: 

On the 23d of May, 1881, Rosema D’Aunoy, wife of Joseph Hernan- 
dez, instituted suit against her husband for separation from bed and 
board, on the grounds of cruel treatment and defamation of character, 
in the Civil District Court of the parish of Orleans, which suit was 
assigned to the Hon. F. A. Monroe, presiding in Division “‘C” of said 
Court. 

The defendant, Hernandez, filed an exception to the jurisdiction of 
the Court, on the ground that the domicil of the plaintiff and himself 
was in the parish of St. Bernard. The exception was tried, evidence 
was heard on the issue raised by it; and on the 24th of June, 1881, the 
exception was overruled. Thereupon, the plaintiff in the suit took a 
rule on the defendant for an allowance of alimony, which rule was ex- 
cepted to on the ground that, on the 16th of May, 1881, the defendant 
in the rule, Hernandez, had brought a suit against his wife, plaintiff in 
the rule, for divorcee, in the parish of St. Bernard; that the wife in that 
suit had filed a plea to the jurisdiction of the court, alleging that she 
and her husband resided in the parish of Orleans, which plea was over- 
ruled, That by virtue of the decision thus rendered by the court in St. 
Bernard on the question of domicil, the judge of the Civil District Court 
of the parish of Orleans (Hon. F. A. Monroe) was precluded from enter- 
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taining the rule for alimory, and from proceeding any further in the case. 
The rule and exception thereto were fixed for trial on the 28th of June, and 
the relator, alleging that, notwithstanding the proceeding in the District 
Court of the parish of St. Bernard, and the decision of that Court on 
the question of domicil, the Hon. F. A. Monroe persists in trying the rule 
for alimony, and in entertaining jurisdiction of the case, asks that he 
be prohibited from doing so by the writ applied for. 

The judge against whom the writ is sought, in his answer, sets up 
substantially the following grounds of opposition to the same: 

1st. That the causes of action in the two suits were different; that 
the suit by the husband could not estop the wife from bringing her suit, 
nor in selecting the tribunal in which to bring the suit, subject to the 
judgment of such tribunal whether the suit was properly brought therein 
or not. 

2d. That the right of the wife to her suit was independent of and 
co-equal with that of the husband; that if sued by the husband, the 
wife could set up her claims by reconventional demand or resort to an 
independent action; and in the event that she pursues the latter course, 
the court in which such action is brought is bound, in the first instance, 
to determine the question of jurisdiction, if raised, subject to review by 
this Court alone; and that his authority or right to act, touching this 
question, is not affected or transmitted by the suit between the parties, 
before a different court, or the fact that such court had rendered a deci- 
sion on the question of the domicil of the parties, and maintained its 
jurisdiction of the case. 

We find that the suit mentioned in the proceedings and answer of 
the defendant judge, was brought by Hernandez against his wife in the 
District Court of the parish of St. Bernard, on the 16th of May, 1881. 
The suit was for a divorce on the ground of adultery. 

There is no question but that the Civil District Court of the parish 
of Orleans had jurisdiction ratione materie of the suit for separation 
from bed and board instituted by the plaintiff in the suit against Joseph 
Hernandez, her husband. The court, too, was certainly competent to 
pass on and decide the question of its jurisdiction of the case, raised by 
the exception of domicil. It had the same right and authority to determine 
this question, as the court of St. Bernard had to decide on the question of 
its jurisdiction of the suit between the same parties instituted before that 
court. The two courts are equal, as respects the question of their juris- 
diction, and are entitled equally to the legal presumption in favor of 
the correctness of their respective rulings, orders and proceedings. The 
parties, too, to these suits are equals before the law, and endowed with 
equal rights and privileges. The one, just as much as the other, if 
aggrieved, had the privilege of claiming judicially the redress of such 
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grievance, and the liberty of choosing the tribunal which, according to 


their judgment, was the proper one before which to make their respec- 
tive demands. They have both exercised this legal right—both brought 
suits before two different courts., As the parties are husband and wife, 
and as they can have but one domicil, and but one court—the court of 
that domicil—can legally entertain jurisdiction of a suit between them 
of the character mentioned, it is very evident that one suit or the other 
was brought before the wrong tribunal. Of course, it would be impos- 
sible for this Court to determine this question of jurisdiction and domi- 
cil without examining the evidence on the subject brought up in the 
records from both courts. This we do not feel authorized to do, since 
these rulings, of themselves, can work no irreparable injury; and relief 
from the effect of them can be afforded by appeal. It is, however, urged 
that these courts may, in the course of the proceedings, issue conflicting 
orders and decrees which may cause such injury, and that the Civil Dis- 
trict Court of the parish of Orleans has already issued a rule respecting 
the allowance of alimony to the wife, and the court of St. Bernard may 
do the same thing, and that such a conflict of authority and two judg- 
ments for alimony would work a great hardship to the relator. It is 
true that the rule mentioned has issued and has been fixed for trial. 
This may be sufficient to cause an apprehension of injury, admitting 
that the court was without authority in the premises, as alleged; but a 
mere apprehension of injury is not of itself sufficient to justify the in- 
terference of this Court with the proceedings of an inferior tribunal, 
acting within the general scope of its powers, and exercised in an ap- 
pealable case. 

There must be a plain usurpation of authority or an arbitrary exer- 
cise of power on the part of such tribunal, and the injury must be 
actual or immediately impending, to call for such interposition ‘by this 
Court. For instance, the action of the defendant judge complained of, 
so far has caused no such injury. ‘Non constat, that upon the trial of 
the rule, he would award any alimony to the wife; and even if he did, 
so long as the same thing is not dore by the judge of the St. Bernard 
court, no such injury would be sustained. The former judge would 
simply be granting that which the latter was asked by the relator him- 
self to do. If both courts had actually awarded alimony, and their de- 
crees were being enforced, it might present a case for our interference. 
But such a state of facts does not exist, and probably never will. 

It is true, that in the suit pending in New Orleans, the plaintiff in 
that suit, the wife, made application for alimony, and the judge granted 
a rule looking to the allowance of the same. And it is also true that, 
in the suit instituted by the’relator, the husband, in the parish of St. 
Bernard, he asked in his petition that the wife should be allowed 
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alimony. He asked also that the wife might be authorized to defend 
the suit; but while we find that the latter order was duly rendered by 
the judge, he has declined to grant, or at least has not granted the 
former request. Noris it probable that he ever will do so. The law 
authorizes a judge, upon a proper showing, to grant alimony during 
the pendency of the suit to a wife, demanding it, who “has left or de- 
clared her intention to leave the dwelling of her husband,” and who has 
sued her husband for separation from bed and board, or for a divorce, 
C. C. 147, 148; but there is no warrant or legal authority for a judge to 
grant such allowance on the application of the husband, especially in a 
suit charging the wife with adultery. Such an application on his part 
would be utterly inconsistent with the action he brings to brand his wife 
with a charge sufficient to cover her with infamy, and at the same 
time soliciting the court to aid her out of his means to relieve the dis- 
tress brought on by her offense, and at the same time, what adds to the 
irregularity of the application is, that the husband, if he desires to con- 
tribute to the pecuniary assistance of his wife, during this period of 
distress, is perfectly at liberty to do so without any action of the court 
looking to its compulsion. The whole theory of alimony is the presumed 
innocence and good faith of the wife, her actual need, the unwillingness 
of the husband to contribute to her support, and the necessity of the 
court’s interposition to compel him to do so. f 

Should the respondent judge try the rule pending and allow the 
alimony claimed, and should the judge of St. Bernard court, in a spirit 
of usurpation, grant the extraordinary request of relator, and the relator 
is thereby subject to the necessity or danger of paying a double allow- 
ance of alimony, in such an actual conflict of power and authority 
between the courts, of which the relator would be the victim, a condition 
of things might be presented, justifying or demanding our interference. 
As it is, we do not find that any thing has been done, or is likely to be 
done, that cannot be remedied by appeal. 

As said by us in case of State ex rel. vs. Rightor, Judge, 32 An. 
1186: “It is not in all cases in which a court may have no jurisdiction 
that a prohibition can issue from this Court. Itis not a writ of right. 
19 L. 167, 174; 27 An. 336; 29 An. 360. It is an extraordinary one, which 
can only issue where the court having no jurisdiction clearly usurps 
jurisdiction.” C. P. 846; 4 An. 11; 16 An. 186. See, also, 32 An. 549, 
553, 676. 

For these reasons, it is ordered that the preliminary restraining 
order herein made be rescinded, and that the application for a prohibition 
and certiorari be refused at relator’s costs. 
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No. 8292. 


‘THE STATE EX REL. Mrs. Farrex vs. JUDGE OF THE Crvin District Court 
FOR THE PARISH OF ORLEANS. 


Appellant having made no objection to try in the Court below a Rule to rescind the order of 
appeal, as improvidently granted because the judgment appealed from was rendered by 
consent, the District Judge did not exceed the bounds of his jurisdiction in making the 
Rule absolute and rescinding the order of appeal. This Court will not, therefore, control 
his action by Prohibition. The proper remedy, in such a case, is by appeal from the 

rescinding order. 










PPLICATION for the writ of Prohibition. 





W. T. Houston, Judge, Respondent. 
Chs. Louque for the Relatrix. 


E. T. Florance for the Respondent: 

First—The inferior court has power, ex proprio motu, and a fortiori, upon motion of parties, to 
rescind an order of appeal improvidently issued, either ‘‘ because the delay within which 
it should have been asked has elapsed, or because the case was unappealable.”’ 32 An. 816. 

Second—The inferior court is the one to try the issue of the appealableness of a case. 32 An. 
141; Ibid, p. 816. 

Third—A party cannot appeal if the judgment complained of was a consent judgment. C. 
P. Art. 567, No.1; 32 An. 141. 

Fourth—It is only where the consent does not appear of record, that the cause will be 
remanded to the inferior court, to ascertain whether the judgment was one by consent. 
32 An. 141, 

Fifth—An inferior court, after improvidently granting a suspensive appeal, where none should 
have been granted, may rescind the order and issue execution on the judgment appealed 
from. 32 An. 816; 21 An. 44, 55, 114; 12 An. 175; 5 An. 366; Ibid 518; 4 An. 3. 

Sixth—A judicial admission is complete in itself and is more solemn than a written instru- 

















ment. 

Seventh—The objection that the District Judge cannot take cognizance of an agreement 
entered into between parties litigant, until the same is reduced to writing in conformity 
with the rules of the District Court, is considered waived if not made either at the time 
of the rendition of the judgment or on the trial of the rule to rescind an order of 








appeal. 
Eighth—The prohibitive authority of the Supreme Court of Louisiana, will not be interposed 
to aid a person, who has an adequate remedy by appeal. 32 An. 1182; 26 An, 750; 21 An. 
124; 11 An. 696; 8 An. 92; 19th La. Rep. 478; 2d La. Rep. 88; 3 M. 42. 














The opinion of the Court was delivered by 

BermupeEz, C.J. This is an application for a prohibition. 

The relatrix charges that, after granting her a suspensive appeal 
from a judgment of one thousand dollars on a claim for a larger amount 
against her, under which she furnished bond and security, as the law 
requires, the Judge of the District Court entertained a rule to rescind 
the order of appeal and, although the surety was proved good and sol- 
‘vent, made the rule absolute; and that he exceeds his jurisdiction. 

* In his return, the judge says, that he rescinded the order, not 
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because the surety was not good and solvent, but because, on the trial 
of the rule it was shown that the judgment rendered and appealed from 
was one from which no appeal could be taken, for the reason, that it was 
rendered by consent of parties in open court, and that the order of ap- 
peal was improvidently granted. 

In justification of his conduct and in evidence of his statements, 
the judge appends to his answer the original judgment, the rule to 
rescind, the evidence under it, and his judgment upon it. 

We have no authority, in the present proceeding, to inquire into the 
correctness of the judgment rendered on the rule to rescind the order 
of appeal. The only question which can be considered by us, is whether, 
by rescinding the order of appeal, the judge has exceeded the bounds of 
his jurisdiction. 

The judgment appealed from, does not, on its face, show, that it 
was rendered by “consent” of parties. On the contrary, it reads: “In 
this case, the court, considering the law and evidence to be with plain- 
tiff, It is ordered,” ete. 

The rule to rescind alleges that it was rendered by consent. 

When the rule was called for trial, the defendant, or appellant, did 
not except to the form of the proceeding or to the jurisdiction of the 
court, and evidence was offered by both parties to the rule, without any 
objection, although, in the course of the trial, objections were made to 
the admissibility of certain evidence, or touching other matters and, 
upon adverse rulings, it is stated that “bills are reserved.” 

The fact sought to be established on one hand and disproved on the 
other, was one anterior to the rendition of the judgment, which did not 
appear of record in the proceedings in which the judgment complained 
of, and appealed from, was rendered. 

Clearly, after granting the suspensive appeal and receiving the bond, 
the judge was not divested of further jurisdiction to test the sufficiency 
of the bond and the qualifications of the surety. He would have had 
no right to go behind the face of the judgment, however it may have 
been at variance with the alleged consent and understanding of the 
parties, on a rule to rescind the order of appeal. He could surely have 
done so in a suit in nullity of the judgment or of the order, the object 
of which would have been, under a new state of facts, to provoke a relief 
which this Court could not have afforded, on the appeal taken from the 
judgment on the merits of the case. 

The issue involved in the case on appeal and in the rule to rescind, 
are entirely different. Lis pendens could not be pleaded. A judgment 
in the former would not constitute res judicata in the latter. Both 
remedies, under such circumstances, can well co-exist. 24 An. 168; 12 
An. 726; 30 An, 879. . 
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The moment, however, that the parties consented to try the question 
of fact raised by the motion to rescind, they not only waived all objec- 
tion to the form of the proceeding, but clearly acknowledged jurisdic- 
tion in the court. The judge was, therefore, perfectly authorized to. 
decide the question of fact as fully as if it had been presented in a 
regular proceeding by petition and answer joining issue. 

The power of an inquiry into and of a determination of the ques- 
tion of fact raised on the rule, like that of acquiescence, appertains 
peculiarly to the lower court, clothed as it is with original jurisdiction. 
Where questions of that character have been raised in this Court, the 
practice has been to refer the issue to the lower court. 32 An. 141, 816, 
663; 23 An. 37; 29 An. 576; 2 An. 430. Such a reference implies in the 
court a qua the power of inquiry and determination, but is not essential 
for the exercise of such power, where the parties consent to the pro- 
ceeding. 

The better practice is to bring the fact to the knowledge of this 
Court, by which the issue is referred to the lower court for investigation 
and adjudication, subject to review of the ruling on it by this Court, before 
passing on the merits of the main case on appeal. 

The judgment rendered by the District Judge is one from which 
the relatrix can take an appeal. 32 An. 475. 

When tke two judgments, that on the merits allowing the one thou- 
sand dollars, and that rescinding the order for a suspensive appeal, which 
practically would make final the judgment on the merits, as having been 
rendered on the consent of parties, will be before us for revision, we will 
have authority to determine their correctness, but we are powerless to 
do so until then. 

Under the circumstances, we do not find that the District Judge has 
exceeded the bounds of his jurisdiction. 

A suspensive appeal from the judgment rescinding the order of ap- 
peal, will necessarily maintain, in its integrity, the order of appeal. 

The case presented by the petition is not at all that disclosed by the 
judge and by the proceedings accompanying his return. The petition 
is, besides, deficient in not stating in what manner the judge exceeds 
the Lounds of his jurisdiction. It does not aver that he has allowed the 
plaintiff to have the judgment appealed from executed. 

The authorities referred to by both parties have no application to 
this case, which is entirely, sui generis, without precedent. 

It is ordered that the application for a prohibition be refused at the 
cost of relatrix. 

Rehearing refused. 

59 
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No. 7997. 


CRESCENT City LIvE Stock LANDING AND SLAUGHTER-HovusE CoMPANY VS. 
THE ButcHers’ UNION SLAUGHTER-HovusE AND LivE Stock LANDING 
CoMPANY. 

The sworn allegation of Plaintiff in injunction, that the act to be enjoined will cause irrep- 


arable injury, is not conclusive ot the fact and does not deprive the judge who granted 
the injunction, of all discretion in dissolving it on bond. 32 An. 1192. 


PPEAL from the Sixth District Court for the parish of Orleans. 
Rightor J. 





Mott & Kelly and Thos. J. Semmes for Plaintiff and Appellant: 


First—Injunction obtained on sworn allegation of irreparable injury cannot be dissolved on 
bond if the allegations were sufficient to obtain the injunction. 

Second—A suit cannot be dismissed on plea of lis pendens when no proof was offered of the 
existence of another suit involving the same issues. 

Third—The defendant had no right to slaughter, without the assent of the City of New Or- 
leans, and no right to erect a slaughter house, without having obtained an ordinance of 
the city designating the place for its location, concurred in by the Board of Health. 


B. R. Forman and F. C. Zacharie for Defendant and Appellee: 


First—Plaintiff’s exclusive privileges, with all others, were abolished. Constitution, Arts. 
248, 258. 

Second—And were granted only in exercise of police power. 22 An. 545; 16 Wallace, 36. 

Third—Which is not the subject of contract. 94 U.S. 645; 97 U. S. 25; 101 U.S. 814. 

Fourth—The State alone can sue to forfeit charter, and plaintiff has no interest in prevent- 
ing defendants from acting as a corporation, 28 An. 649; 2 An. 321; 4 An. 147, and cannot 
be injured by a dissolution of the injunction. 32 An. 1192. 





The opinion of the Court was delivered by 

Levy, J. Plaintiff has taken an appeal from the judgment of the 
lower court dissolving the injunction herein on defendants’ giving bond, 
and from the final judgment maintaining the plea of lis pendens and 
dismissing plaintiff’s suit. 

Plaintiff corporation in the petition represents that, under its char- 
ter, it has the exclusive right and privilege to erect and maintain, in the 
parishes of Orleans, Jefferson and St. Bernard, wharves, stables, sheds, 
yards and buildings necessary to land, stable, shelter, protect and pre- 
serve all kinds of animals, and to carry on the Live Stock Landing and 
Slaughter-House business, and all animals destined for sale or slaughter 
in the city of New Orleans or its environs, shall be landed at the land- 
ings and yards of said company; that, by the act of its incorporation, 
all persons are prohibited from establishing slaughter-houses above the 
limits set forth in said act, and all animals are required to be inspected 
by an Officer of the State before they can be slaughtered for human 
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food, and this inspection must be at the slaughter-house of plaintiff; 
that notwithstanding all this, the defendants, styling themselves “ The 
Butchers’ Union Slaughter-House and Live Stock Landing Company,” 
have pretended to form themselves into a corporation under and by 
virtue of the laws of the State of Louisiana, for the purpose of erecting 
landings, pens, buildings and slaughter-liouses and slaughtering animals 
for food in the parish of Orleans and elsewhere; that there is no author- 
ity in law for the formation of such corporation as set forth by defend- 
ants, and they have nv right to act as an incorporated body; that 
defendants have no right by law, without permission first had and ob- 
tained of the proper authorities, to erect or maintain any slaughter- 
house and the incidents thereof in the parish of Orleans, or elsewhere 
in the State of Louisiana; that the actings and doings of the aforesaid 
parties, as aforesaid, cause irreparable injury to petitioner, and cause a 
damage to petitioner of over one thousand dollars, as wrong-doers, for 
which they are liable in solido.” Plaintiff prayed for judgment against 
said parties in solido for $1500, “and that the pretended charter of said 
company be decreed to be null and void and of no effect, and that the 
parties named be severally, and the said Butchers’ Union and Slaughter- 
House and Live Stock Landing Company, through Orman Troscher, the 
pretended president thereof, be enjoined from exercising the powers, 
privileges and franchises of a corporation of the State of Louisiana for 
the purposes specified in their alleged charter, and that the injunction 
be made perpetual.” 

Defendants filed an exception of lis pendens, alleging “that the 
same suit and same issues, between the same parties, are now pending 
in this Court, being No. 10,940 on the docket thereof, and praying for the 
dismissal of this suit. Shortly thereafter, and before trial of the excep- 
tion, defendants took a rule for the dissolution of plaintiff’s injunction 
on bond. There was judgment on the rule, making it absolute and dis- 
solving the injunction on defendants’ giving bond in the sum of $500, 
There was also a final judgment, maintaining the plea of lis pendens and 
dismissing plaintiff’s action. 

Plaintiff seeks the reversal of the judgment dissolving the injunc- 
tion, on the grounds, that an injunction obtained on sworn allegations of 
irreparable injury cannot be dissolved on bond. 

In the case of Crescent City Live Stock Landing and Slaughter- 
House Company vs. Police Jury, 32 An. 1192, recently’decided by us, 
this question was presented, and we there held: “ Nor do we consider 
that the mere allegations in the petition, syorn to though they be by 
the plaintiff, that the act in question would cause such (irreparable) in- 
jury, are conclusive on the subject, and deprived the judge a quo of all 
the discretion in the matter touching the dissolution of the injunction.” 
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In this case, as in that, we think that discretion was legitimately exer- 
cised. , 

The plea of lis pendens was maintained, unsupported, as disclosed 
by the record, by any evidence whatever. The judgment in that respect 
cannot stand. 

It is, therefore, ordered, adjudged and decreed that the judgment 
ot the lower court dissolving the injunction on bond be affirmed; and: 
it is further ordered, that the judgment sustaining the plea of lis pen- 
dens and dismissing plaintiff’s suit, be annulled, avoided, and reversed, 
and that this case be remanded to the Civil District Court of the parish 
of Orleans, which has superseded the Sixth District Court for said par- 
ish, to be tried according to law; appellee to pay the costs of the lower 
court incurred in connection with said plea of lis pendens and the costs 
of this appeal. 








No. 8310. 
StaTE oF LOUISIANA vS. WALTER Rose. 


After the State has closed its case and the accused declined to offer any evidence, the Court 
may, Within its legal discretion, permit the State’s Counsel to call and examine other 
witnesses. 


PPEAL from the Twentieth Judicial District Court, parish of La- 
fourche. Knoblock, J. 


This case was submitted in New Orleans, and by consent of parties 
was decided at Monroe. 





J. 8. Billiu and Taylor Beattie for Defendant and Appellant: 


First—There can be no rebuttal where there has been no evidence for the accused. 
Second—When the State closes its case and the accused offers no evidence the State cannot 
call any other witness. 


E. A, O'Sullivan, District Attorney, for the State, Appellee: 


It is in the discretion of the judge to allow the State, having closed, to offer another witness. 
27 An. 694; 29 An. 716. 





The opinion of the Court was delivered by 

Levy, J. On an information for “ shooting at with intent to commit 
murder,” Walter Rose was tried, convicted and sentenced to imprison- 
ment at hard labor in the State Penitentiary for the term of eighteen 
months, and he has taken this appeal. 

On the trial of the case the District Attorney, for the prosecution, 
having examined several witnesses, stated to the court that he rested 
his case, whereupon the defendant declined to introduce any witnesses, 
and then the District Attorney caused other witnesses to be called and 
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sworn, on behalf of the State, although defendant had offered no testi- 
mony. Counsel of defendant objected thereto, for the reason, that the 
State had closed its case and was not entitled to swear other witnesses 
in the case, inasmuch as defendant had produced no testimony and 
there was no matter for rebuttal. This objection being overruled, 
defendant took and filed a bill of exceptions. 

The grounds upon which a reversal of the judgment is claimed are: 

1st. That there can be no rebuttal where there has been no evi- 
dence for the accused. 

2d. When the State closes its case, and the accused offers no evi- 
dence, the State cannot call any other witness. 

The authorities cited by the District Judge in his reasons for over- 
ruling the motion for a new trial, to our minds, sustain his ruling on the 
admissibility of the testimony which is complained of. 

An eminent writer and recognized authority on criminal law (Whar- 
ton) says: “The order of testimony is for counsel to arrange, subject 
to the discretion of the court. The general rules prescribed (e. g. that 
party must make out its case in its evidence in chief), are founded on 
right reason and will be usually maintained. But, it is within the dis- 
cretion of the court trying the case to permit these rules to be suspended 
for the purpose of justice; anda deviation in this respect from the usual 
practice is not the subject for revision by an appellate court.” Whar- 
ton’s Crim. Law, 3 3009. Also: “The judge, at the trial, has discretion 
as to the admission of evidence, out of the regular and usual course, 
and must exercise such discretion when necessary to promote justice.” 
Id. 3 3342. 

Adopting the principles thus enunciated, our own Supreme Court, 
has in several decisions acted in accordance therewith, and we think 
established our jurisprudence on this question. 

In State vs. Coleman, 27 An. 694, it was held: “ The objection that 
the court allowed the Attorney General, after announcing that the evi- 
dence in behalf of the State was closed, to offer another witness, is 
without weight. It was within the discretion of the judge.” And in 
State vs. Colbert, 29 An. 716: “It was a matter to be left to the sound 
discretion of the judge whether he would, after the State had announced 
that it had closed and before argument began, allow further evidence.” 
See, also, State vs. Woods, 31 An. 268. 

The rule in regard to confining testimony offered in rebuttal to the 
matters elicited in the examination in chief, has no application to the in- 
troduction of testimony not in rebuttal, offered under the circumstances 
of this case, justified by the authorities above cited. 

There was no error as complained of, and the judgment of the lower 
court is, therefore, affirmed with costs. 
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No. 7996 


Crescent City Live Stock LANDING AND SLAUGHTER-HovusE ComPaNy Vs, 
City or New OrLEans. Martin Wo tr, INTERVENOR. 


Act No. 118 of the Legislature of 1869, (incorporating the Crescent City Live Stock Landing 
and Slaughter-House Company), was clearly within the police powers of the State, and 
was a valid and legal enactment of the General Assembly. @8 An., 545; 16 Wallace, 36 

Bat such an Act of the Legislature cannot bind the State: the rights therein granted are re- 
vocable at the will of the sovereign, and the grantee holds nothing, indeed, but a license 
subject to abrogation by future constitutional and, even, legislative action. 101 U. S., 814. 

Such a Charter does not create a contract between the State and the grantee, protected from 
impairment by the Constitution of the United States. 

Article 258 of the Constitution of 1879 has clearly abrogated all the monopoly features or 

exclusive privileges created by said Act No. 118 of 1869. 


PPEAL from the Fifth District Court for the parish of Orleans. 
Rogers, J. 


Mott & Kelly for Plaintiff and Appellant: 


Firat—The grant by the State of Louisiana to the Crescent City Live Stock Landing and 
Slaughter-House Company, by act No. 118 of 1869, ot the exclusive right to carry on the 
businéss of live stock’ landing and slaughfering in the parishes of Orleans, Jefferson and 
St. Bernard, for a period of twenty-five years, is a valid grant, binding upon the State j 
and the citizens of the State. State ex rel. Belden vs. Fagan, 22 An. 545; ae House 


Cases, 16 Wallace, 36 

Second—The Act ciate’ a contract between the State and the Company the obligation of 

which is under the safeguard of Art. 1. Sec. 10, of the Constitution of the United States, 

_ which forbids a State.from passing any law impairing the obligation of contracts. Mont- 
pelier Academy vs. George, 14 L. 395; Williams vs. Mills, 11 Ired. 561 ; Boston and Lowell 
Rw. Co. vs. Salem and Lowell, Boston and Maine, and Lowell and Lawrence R. R. Cos., 
2 Gray, 1; Fletcher vs. Peck, 6 Cranch, 135; People vs. Jackson and Mich. Plank Road 
Co., 9 Mich. 307; Cooley Constitutional Lim. 574-6. 

Third—<Articles 258 and 248, of the Constitution of 1879, so far as they may be eunstancd to 
abrogate the contract between the State and the Company embodied in the Act of 1869, 
cannot be sustained on the assumption that they were adopted in the exercise of the 
police power for the promotion of the health of the City of New Orleans and vicinity. So 
far as those articles may be construed to impair the obligation of the contract embodied 
in the Act of 1869, they are to be held inoperative and void. 94 U.S. 645; 97 U. S. 25,501; 
101 U. S. 816 ; Cooley Constit. Lim, 574, 576; 9 Mich., 307. P 


B. R. Forman and F. C. Zacharie for Defendant and Appellee: 


First—Monopolies are abolished and prohibited. Constitution 1879, Arts. 46, 248, 258. 
Second—The exclusive privileges granted to Crescent City Slaughter-House Company by Act 
118, 1869, were not within the contracting power of the Legislature but an exercise of the 
Police Power: 22 A. 345; 16 Wallace, 36, and may be abolished at the will of the people 
‘-of the State. Boyd vs. Ala., 94 U. S. 645; Beer Co. vs, Mass., 97 U. S, 25; Stone vs. Miss. 
101 U. 8. 814. 


E. K. Washington for Intervenors and Appellees: : 


First—That the title of Act No. 119 of 1869, under which plaintiff was incorporated, being “An 
act to protect the health of the City of New Orleans,” etc., necessarily causes its charter to- 
fall within the purview of health regulations, ordinances, or police statutes, and that a 
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claim of a company to have a “ vested right’ or “contract” to protect the health of the 
City of New Orleans is ridiculous. ; 

Second—That the Supreme Court of the State of Louisiana, see 22 An. 545, and the Supreme 
Court of the United States, see 16 Wallace, p. 36, have expressly decided in reference to 
the avt incorporating the plaintiff, that the granting of it was an exercise of the police: 
power of the State. 

Third—That no State can divest itself irrevocably, or entirely part with, to an agent corpora- 
tion, or company, of its duty and function of caring for the health and well-being of its 
citizens, and that the nature and subject-matter of such rights are resumable by the 
State at pleasure, and no corporation can claim a “ vested right” therein. See Otto, 11th 
vol. (U. S.) Reports 101, p. 829. 

Fourth—By articles 248, 234, and 258 of the Constitution of 1879, the State has conferred “ on 
the police jury of each parish and the municipal authorities alone, the power of regulat- 
ing the slaughtering of animals for food,” and announced this power “shall not be re- 
stricted to the lands or houses of any individual or corporation.” By this it does not 
take away from plaintiff the right to pursue its business, but it resumes and exercises its. 
police power by creating other agencies through which it is to be exercised. 

Fitth—It is shown, see Cooley's Constitutional Limitations, pp. 282, et seq., and cases there 
cited, ‘that the police power of the State cannot be alienated even by express grant ;’” 
“that the State cannot barter away or abridge any of its essential powers, the existence: 
of which is essential in full vigor to the well-being of organized society,’’ and that if a 
State should afterwards annul any such grant, it is not ebnoxious to so much of the 
Federal Constitution as imposes a vested right in the obligations of a contract. 

Sixth—By recent decisions of the Supreme Court of the United States, see 7th Otto, page 33 
(97th U. S. Reports, and also 98th vol.), it is declared it is no longer an open question that. 
the police power of a State is inherent in it and that it cannot irrevocably part with it, 
and that the resumption of its powers in this regard does not conflict with the Federal: 
Constitution. 

Seventh—In the United States Supreme Court Reports, vol. 101, 11th Otto, page 829, we find 
that the Darmouth College case, 4th Wheaton, page 518, strangely and strongly relied on 
by plaintiff in the lower court, is quoted as authority in support of these views, and Chief 
Justice Waite says: ‘All agree that the Legislature cannot bargain away the police 
power of the State.” It is shown in 22 An, 545, the statute creating this plaintiff is a 
“public statute.” The Dartmouth College case was that of a private corporation. Hence, _ 
it has no reference to thfs case, and “ the engineer is hoisted by his own petard.” 


The opinion of the Court was delivered by 

Levy, J. Plaintiff, an incorporated company, instituted this suit, im 
which it prayed for a writ of injunction “ restraining the City of New 
Orleans from entertaining any petitions for, and from ever designating a. 
place or places for the landing, yarding, sheltering or slaughtering any 
animal or animals intended for human food, in the parishes of Orleans, 
Jefferson and St. Bernard, other than at the slaughter-houses and prem- 
ises of petitioner, and above the United States Barracks, on the east or 
left bank of the Mississippi river, and above the depot of Morgan’s 
Louisiana and Texas Railroad, on the west or right bank of said Missis- 
sippi river, and that the injunction be made perpetual, and that said City 
of New Orleans be condemned to pay to petitioner twelve hundred dollars 
damages.” The injunction prayed for was granted by the lower court. 

Martin Wolf intervened, by petition, alleging that he was largely 
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engaged in the slaughtering of animals and sale of meats in the upper 
portion of the City of New Orleans, and is largely interested in the result 
of this suit; that plaintiff has no exclusive right, under the law, or ex- 
clusive privilege of slaughtering animals at its yards, as claimed in its 
petition, ete. 

The City of New Orleans, in her answer, makes a general denial of 
all the allegations in the petition, so far as thesame may have a tendency 
to give plaintiff any cause of action against her; alleges that the statute 
creating the plaintiff corporation, approved March 8th, 1869, is a public 
statute, and the powers therein were delegated under the general police 
power of the State; that plaintiff gave no bonus and paid no considera- 
tion whatever either to the State or city for the exclusive rights, privi- 
leges and benefits thereby conferred; that there is no contract thereby 
or thereunder between plaintiff and the State; that the General Assem- 
bly of 1869 could not irrevocably, or for a limited time, divest the State 
of its police power, or prevent subsequent Legislatures from revoking 
and enlarging the privileges granted; that, by Art. 248 of the Constitution 
of 1879, itis provided “that, the constituted authorities of all incorpo- 
rated municipalities of the State shall, alone, have the power of regulat- 
ing the slaughtering of cattle and other live stock within their respective 
limits; provided, no monopoly or exclusive privilege shall exist in this 
State, nor such business be restricted to the lands or houses of any 
individual or incorporation; provided, the ordinances designating the 
places for slaughtering shall obtain the approval of the Board of Health 
or other sanitary organization;” that the aforesaid article of the Con- 
stitution is valid and obligatory upon all the inhabitants of this State, 
both individuals and bodies corporate, and amounts to a revocation of 
the powers granted plaintiff under the act of 1869, and repeals the 
monopoly or exclusive privilege created by said statute in plaintiff’s 
favor; that, in accordance with said constitutional provision, the city, 
through its Council, was about passing an ordinance, with the concur- 
rence of the Board of Health, regulating the slaughtering of cattle and 
other live stock, within her limits, and designating the places for slaugh- 
tering, when arrested and prevented by the injunction herein issued; 
that no court has a right to enjoin the execution of the Constitution or 
auy portion thereof. Respondent denies that the said provision of the 
Constitution violates, in any manner, the Constitution of the United 
States; claims damages to the extent of one thousand dollars, and prays 
for the dissolution of the injunction. 

There was judgment dismissing plaintiff's suit and dissolving the 
injunction with costs. Plaintiff has appealed. 

The intervenor, in his answer to the appeal, prays for an amendment 
of the judgment so as to decree “that the plaintiff has no exclusive 
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privilege to keep slaughter-houses, abattoirs or stock landings, in the 
parishes of Orleans, Jefferson and St. Bernard, or houses for the slaugh- — 
tering of animals intended for human food; and that plaintiff has no 
right to restrict such business to its property, lands or houses.” 

The grounds on which plaintiff relies to obtain the relief sought in 
this suit, are the following: 

Ist. “The grant by the State to the company by Act No. 118 of 
1869, of the exclusive right to carry on the business of live stock landing 
and slaughtering in the parishes named, for a period of twenty-five 
years, is a valid grant, binding upon the State and the citizens of the 
State. 

2d. “The act embodied a contract between the State and the com- 
pany, the obligation of which is under the safeguard of Art. 1, section 
10, of the Constitution of the United States, which forbids a State from 
passing any law impairing the obligation of contracts. 

3d. “ Articles 258 and 248 of the Constitution of 1879, so far as they 
may be construed to abrogate the contract between the State and the 
company, embodied in the act of 1869, cannot be sustained on the as- 
sumption that they were adopted in the exercise of the police power for 
the promotion of the health of the City of New Orleans and vicinity. So 
far as those articles may be construed to impair the obligation of the con- 
tract embodied in the act of 1869, they are held to be inoperative and 
void.” 

The defendants and the intervenor, on their part, contend: That, by 
Arts. 46, 248 and 258, monopolies are abolished and prohibited; that 
the exclusive privileges granted to the Crescent City Slaughter-House 
Company by Act 118, of 1869, were not within the contracting power of 
the Legislature, but an exercise of the police power, and may be abolished 
at. the will of the people of the State. 

The controlling questions for decision are then: 

Does the Act No. 118 of 1869, creating this corporation, constitute a 
contract between the State and the company ? 

Was that act an exercise of the police power of the State, and, if so, 
could it legally become the subject of a contract, irrevocable during the 
‘term fixed therein ? 

Do the exclusive rights and privileges accorded by the act, create a 
monopoly, and, if so, are the monopoly features in the charter of the 
corporation abolished by article 258 of the Constitution of 1879? 

Are articles 248 and 258, so far as they may apply to the features in 
the act 118 of 1869, obnoxious to the objection that, and inoperative and 
void because they violate section 10, Art. 1, of the Constitution of the 
United States ? 

Act No. 118 of 1869 is entitled “ An act to protect the health of the 
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City of New Orleans, to locate the stock landings and slaughter-houses: 
and to incorporate the Crescent City Live Stock Landing and Slaughter- 
House Company.” It embraces the following main provisions: Pro- 
hibiting the landing, keeping or slaughtering of animals except at the 
landing of and by the Slaughter-House Company, incorporating the- 
members of the company; defining the limits within which the landings, 
pens, slaughter-houses, etc., shall or may be constructed or erected;: 
fixing the fees and charges; imposing penalties for violation of the act or 
interfering with the privileges granted therein; closing all other stock 
landings and slaughter-houses within the parishes of Orleans, Jefferson 
and St. Bernard; requiring all animals, the meat whereof is to be for 
sale in the parishes of Orleans and Jefferson, to be slaughtered in the: 
slaughter-houses thus erected by the company, under the penalties pre-. 
scribed; requiring the appointment by the Governor of the State of an 
inspector, clothed with police powers, to inspect all stock that is to be- 
slaughtered; fixing the fees of the inspector and the bond to be given: 
by him to the State; fixing the fees for slaughtering; requiring that all: 
fines and penalties recovered for violation of, or interference’ with, the: 
privileges granted the company, to be paid, one-half to the company or 
corporation, in consideration of their prosecution for violation of the 
act, and the other half to the Auditor of Public Accounts, to the credit 
of the educational fund; limiting the continuance of the privileges. 
granted to the term of twenty-five years from the passage of the act. 

The act of the Legislature, the provisions of which we have just. 
enumerated, constitutes, under the legal definition of the term, prima 
facie, a contract. Parsons in his work on Contracts, vol. 1, p. 6, defines. 
@ contract as “an agreement between two or more parties for the doing 
or not doing of some particular thing.” 4 Wheaton, 197; 2 Blackstone- 
Com. 446. It must, therefore, be conceded that, on the face of the act,. 
the incorporation or charter of the company forms a contract, and if it. 
is not liable to the legal objections, that the subject-matter or object. 
contemplated, was beyond the power or right of the contracting parties, 
is entitled to the protection afforded by the Federal Constitution, which 
inhibits the impairment of contracts by any legislative, or even constitu-- 
tional, enactment of a State. 

In 23 An. 545, State ex rel. Belden, Attorney General, vs. Wm. 
Fagan et al., the Supreme Court of this State held that Act No. 118 of 
1869, the object of which was “ to protect the health of the City of New 
Orleans,” etc., was “clearly within the police powers of a State.” The- 
Court further said: “ Does the act of 1869 cease to be a police regulation. 
because it locates the stock landing and slaughter-houses elsewhere and 
creates a corporation as a means to carry out the legislative will? We- 
think not. The members of the General Assembly were the sole judges 
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as to the instruments by which they should enforce their police regula- 
tions. What the State can do itself, it can do through a corporation. 
11 An. 371.” 

The Supreme Court of the United States, passing upon this ques- 
tion in the Slaughter-House Cases, 16 Wallace, 36, also held in plain and 
forcible expressions that this act was the exercise of the police power of 
the State, and was within the power of the Legislature of Louisiana. 
That distinguished tribunal declared in the case cited: “ The authority 
of the Legislature of Louisiana to pass the present statute is ample, 
unless some restraint in the exercise of that power be found in the con- 
stitution of that State or in the amendments to the Constitution of the 
United States. 

Hence, we are of the opinion that, so far as the restrictions in re- 
gard to the landing and slaughtering of stock are concerned, within the 
limits defined in the act, and the prevention of these beyond their limits, 
the State exercised the police power as she was competent to do, and the 
delegation of these powers, to that extent, to the corporation was vested 
in her discretion and within her authority. In Stone vs. Mississippi, 101 
U. S. 814, it was held, Chief Justice Waite being the organ of the Court: 
* All agree that the Legislature cannot bargain away the police power 
of a State. Irrevocable grants of property and franchises may be made, 
if they do not impair the supreme authorities to make laws for the right 
government of the State; but no legislature can curtail the power of its 
successors to make such laws as they deem proper in matters of police. 
34 N. Y. 657; 94 U. S. 615. Many attempts have been made in this Court. 
and elsewhere to define the police power, but never with entire success. 
* * * WNo one denies, however, that it extends to all matters affect- 
ing the public health or the public morals.” 97 U.S. 25; Id.501. We 
think the reasoning of the Court in regard to the right of the State to 
withdraw the privilege granted to the lottery company, which was under 
consideration in the case of Stone vs. Mississippi, is strictly applicable 
to the withdrawal of the particular police power granted or delegated 
by the Act No. 118 of 1869 of this State. The Court said: “ All that one 
can get by such a charter, is a suspension of certain governmental 
rights in his favor, subject to withdrawal at will. He has in legal effect 
nothing more than a license to enjoy the privilege on the terms named 
for the specified time, unless it be sooner abrogated by the sovereign 
power of the State. It is a permit good as against existing laws, but 
subject to future legislative and constitutional control or withdrawal.” 

In so far as the provisions of Act No. 118 of 1869 conflict with or 
are repuguant and in opposition to the provisions of article 218 of the 
Constitution of 1879, such provisions are abrogated, and the police 
powers necessary to carry them out, which were delegated to the cor- 
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poration or company, are withdrawn, and by that article are, to the 
extent covered by its terms and incident thereto, conferred on the police 
juries of the several parishes and the constituted authorities of all in- 
corporated municipalities of the State. Article 248 of the Constitution 
is as follows: ‘The police juries of the several parishes and the con- 
stituted authorities of all incorporated municipalities of the State shall 
alone have the power of regulating the slaughtering of cattle and other 
live stock within their respective limits; provided, no monopoly or ex- 
clusive privilege shall exist in this State, nor such business be restricted 
to the land or houses of any individual or corporation ; provided, the 
ordinances designating the places for slaughtering shall obtain the con- 
current approval of the board of health or other sanitary organization.” 

We think that, so far as the police regulations touching the subject- 
matter of the limits within which the landing, keeping and slaughter- 
ing of animals, prescribed by the Act 118, are involved, article 248 of 
the Constitution of 1879 does not repeal them. The selection and indi- 
cation of the limits and localities are fixed by the act; they do not fall 
within the objections to irrevocable grant of police powers discussed 
above and considered in the decisions quoted. Until amended or re- 
pealed, as regards the mere limits prescribed, they continue in force and 
effect. The act becomes inoperative only so far as it is abrogated by 
the constitutional provisions mentioned. It is needless to waste words 
in any discussion of the question as to the existence of monopoly fea- 
tures in the Act 118. Such features stand forth in the boldest relief. 
Article 258 of the present Constitution addresses itself directly to them, 
and they are deprived of force, vitality, and even existence. 

Art. 258, reads: “All rights, actions, prosecutions, claims and con- 
tracts, as well of individuals as of bodies corporate, and all laws in 
force at the time of the adoption of this constitution, and not inconsist- 
ent therewith, shall continue as if the said constitution had not been 
adopted. But the monopoly features in the charter of any corporation 
now existing in the State, save such as may be contained in the charters 
of railroad companies, are hereby abolished.” Holding, then, the views 
which we have hereinbefore expressed, and considering that the act 
does not create such contract as is protected by the 10th section of Art. 
1 of the Constitution of the United States, we are of opinion that the 
exclusive rights and privileges conferred upon and granted to the com- 
pany plaintiff, no longer exist, but by operation of the Constitution are 
abolished. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be affirmed with costs. 

Rehearing refused. 
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W. J. Hopason vs. Mrs. Etta Rota anp HuvussBanp. 






Defendant in executory process is not entitled to an injunction without bond under Article 
739, C. P., on the ground that the obligation sued upon was null and without consideration 
ab initio. 

On the trial of the suit, in which an injunction was issued without bond, no evidence is ad- 
missible in support of allegations other than those containing any of the reasons for the 
injunction as are enumerated in Article 739, C. P. 

The rule, in computing certain legal delays, that neither the day of notice nor that on which 
the act is to be done are included, does not apply to Article 361, C. C., which provides that 
agreements between tutors and their wards arrived at the age uf majority are null, unless 
preceded by a full account and vouchers rendered ten days previous to the agreement. 

Damages cannot be allowed in the same judgment which dissolves an injunction in a case of 

executory process. Affirming Decision in Testard vs, Belot, 33 An., (not reported), which 

re-aflirmed 31 An., 729, and 32 An., 932 and 1296. 













PPEAL from the Twenty-third Judicial District Court, parish of 
Iberville. Cole, J. 










Barrow & Pope for Plaintiff and Appellee; 


First—The amended petition was improperly allowed. Being offered on the day of trial it was 
too late, The injunction having issued without bond, no ground requiring a bond could 
be considered. 31 An. 112; 30 An. 1164. Amendments to petitions for injunction not 
allowed. Rhodes vs. Union Bank, 7 R. 63; Bayley vs. late, 10 R. 45. 

The pendency of a suit to evict which was the averment of the amended petition, requires a 
bond. C. P. 298-309. 

The amended petition filed May 18, 1880, has never been allowed or served. H. D. vol. 2, p. 
1182, 1, 19, 2. 

The objection to all evidence to sustain any grounds for injunction, whether in the original or 
amended petitions, being sustained, the objector did not require to take a bill of exception, 
and did not waive the objection. 

Second—The injunction issued without bond, but the original petition set forth no facts sufii- 
cient to authorize an injunction under Art. C. P. 739. 1st, The notes are held by a bona 
jide transferee before maturity and no equitable defense can be set up against him. 18 
An. 229; 19 An. 597; 12 An. 126; 20 An. 282. 2d. Ella Roth knew of the agreement between 
Dardenne and Mrs. Marionneaux. 3d. The purchase being that of succession rights there 
was no warranty against eviction in any particular thing. C. C. 2513 (2487.) 

Third—The grounds of the original and amended petitions are not sustained by the facts. 

Fourth—Damages are properly allowed. ist. The injunction was evidently for delay. 2d. 

The judgment enjoined is a monied judgment and one on which damages should be 

allowed. 15 An. 328; 3 L. 219; 13 La. 44; 31 An. 678. 



















A, & E. B. Talbot for Defendants and Appellants: 


Amendments to the petition, which do not change the issue are left to the sound discretion of 
the court, and may be allowed at any stage of the cause to further justice. 

Second—A want of consideration in a contract or note entitles the debtor to an injunction un- 
der Art. 739 C. P. 

Third—An amendment to a petition for injunction, though questionable, is allowable for the 
promotion of justice, when properly sworn to, and setting forth the causes that make it 









necessary. 
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Fourth —An original petition for injunction, alleging gross error in a settlement in which a 
ward purchased the interest of a tutor in an estate on the basis and faith of an account of 
tutorship as to the assets and condition of said estate, and praying that a seizure on mort- 
gage notes given as the purchase price by the ward may be suspended until an action of 
nullity of said settlement is determined, may be amended upon affidavit under Art. 739 C. 
P. of a want of consideration in said settlement in consequence of the debtor of said estate, 
in a suit against him by the ward, plead a private agreement with the tutor, releasing him 
from one-half of the assets sold to the ward, and such an amendment praying that no judg- 
ment or only a conditional judgment in the injunction suit be rendered until the suit is 
determined, is admissible for the promotion of justice between the parties. 

Fifth—Gross error, want of consideration, or the pendency of a suit to annul a contract on 
which mortgage notes were given, are sufficient grounds to enjoin an order of seizure on 
said notes as between the parties, or third persons acquiring the notes after maturity. 

Sixth—Damages can be allowed in the decree dissolving an injunction, in only those cases in 
which the execution of a money judgment has been suspended by the writ. 29 An. p. 634. 

Seventh—As a matter of practice, a bill of exceptions to an amendment to a petition of injunc- 
tion will be considered as waived where another amendment, in substance the same, is 
allowed to be filed without opposition several months afterwards, and no bill of exceptions 
is reser ved to the admission of evidence thereon. , 


E. T. Florance for Executor, on same side: 


First— Where a contract has been made between a tutrix and minor, less than ten days after 
the rendition of the account and delivery of vouchers, and the minor was in error of fact 
as to matters of fact in said contract, that an injunction without security will lie to pre- 
vent the enforcement of such contract against such minor. C. C.361; 15 An. 480; 2 La. 523; 
C. P. 739, No. 6-40; 7 La. 65. 

Second—The ten days referred to in C. C. 361, are exclusive of the dies aqguo and the dies ad 
quem. 12 Robinson, 421; 6 Robinson, 17; C. P. 180, 318; 2 Marcadé, p. 270. 

Third—That the pendency of suits whereby the consideration of a sale is put in jeopardy, and 
whereby a reconventional demand will arise in compensation of said consideration, author- 
izes the issuing of an injunction without bond, under C. P. 739, No. 7; 4 La. 293. 

Fourth—Damages cannot be granted in the judgment dissolving a writ of injunction, other 
than of the execution of a money judgment. 17 La. 266; 19 La. 361; 12 Annual, 587. 

Fifth—An order of seizure and sale is not a “‘money judgment.” 19 La. 361; C. P. 744; Ib. 
743; 15 Peters S. C. U. S. 167; 16 La. 254; 13 Annual, 256; 2 Aunual, p. 490; 3 N.S. 498; 
Ibid. 655; 8 N.S. 96; 19 La. 372; 16 La. 101. 

Sixth—Damages cannot be granted on dissolving injunction of executory process, where no 
security has been given. 15 La. 101; 19 Annual, 182. 


The opinion of the Court was delivered by 

Pocué, J. A statement of the main facts underlying this litigation 
is necessary to a proper understanding of the issues presented by the 
pleadings. 

By an authentic act, under date of July 31, 1877, which was ratified 
in another authentic act on the 24th of August, 1877, Mrs. Ella Roth, the 
defendant, purchased from Widow Norbert Marionneaux, her mother and 
former natural tutrix, all the rights, titles, interest and claims of the latter 
in the property belonging to the succession of her deceased husband 
(defendant’s father), accruing to her as surviving partner in community, 
as usufructuary, or in any manner whatsoever. 
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In payment of said purchase, the defendant executed three promis- 
‘sory notes, amounting together to $4000, to be secured by mortgage on 
the property which has been seized in this case at the instance of plain- 
tiff, Hodgson, as the holder of said notes, which matured on the 20th of 
March. of the years 1878, 1879 and 1880. 

His executory proceedings were enjoined by the defendant, who ob- 
tained an injunction without bond, on the following grounds: 

1st. That the mortgage and indebtedness on which the order of 
seizure and sale issued were null and void, because they were given to 
Mrs. Eugenie Marionneaux, her former tutrix, in settlement of the tutor- 
ship, in less than ten days after rendition of her account and the delivery 
-of the vouchers. 

2d. The account which served as a basis for the notes, was grossly 
erroneous to petitioner’s prejudice. That she would not have given the 
notes if she had known of the errors which only came to her knowledge 
on 26th July, 1878. 

8d. That she had instituted a suit against Mrs. Eugenie Marionneaux 
to have annulled said acts on which the executory process issued. 

4th. That Hodgson was a holder after maturity. 

5th. That said notes and mortgage were obtained from her unlaw- 
fully, and Hodgson was aware of the fact when he acquired the notes. 

Subsequently, after her death, her executor having been made a 
party, filed a supplemental petition of injunction, alleging want of con- 
sideration of the notes sued on, on the ground that among the items of 
property transferred to defendant, were seven notes of J. A. Dardenne, 
amounting together to $9000, represented as community property be- 
tween her deceased father and her mother, and that suit having been 
brought against Dardenne on said notes, the latter had set up as defence, 
a reduction of the same by agreement between defendant’s mother and 
himself ; thus reducing the value of the property transferred to her, and 
making part of the consideration of the notes executed by her in favor 
of her mother. 

Plaintiff objected to the filing of this amended petition, on the ground 
that the averments therein set forth would not entitle the petitioner to 
an injunction without bond, and reserved a bill of exception to the ruling 
of the judge in allowing the petition to be filed. 

The case was tried on the merits by a different judge, who had suc- 
ceeded the judge who had overruled plaintiff’s objection, and the latter 
judge, considering the ruling of his predecessor as erroneous, refused to 
consider the amended petition; and on the merits dissolved the injunction, 
with damages. 

As we understand the case, the appeal taken by defendant presents 
for solution the following questions: 
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1st. Whether the last judge in the lower court erred in refusing to 
consider her amended petition for injunction. 

2d. Whether her injunction was properly granted without bond. 

3d. Whether the judge erred in dissolving the injunction on its 
merits. 

4th. Whether damages were properly allowed in dissolving an in- 
junction in a case of executory process. 

First—Under Arts. 739 and 740 of our Code of Practice, the defend- 
ant in executory process can arrest the proceeding without bond, by al- 
leging some of the following reasons: 1st. That he has paid the debt for 
which he is sued; 2d. That he has been remitted by the creditor; 3d. 
That it has been extinguished by transaction, novation, or some other 
legal manner; 4th. That time has been granted to him for paying the 
debt, although this circumstance be not mentioned in the contract; 5th. 
That the act containing the privilege or mortgage is forged; 6th. That it 
was obtained by fraud, violence, fear, or some other unlawful means; 7th. 
That he has a liquidated account to plead in compensation of the debt 
claimed; 8th. And, finally, that the action for the recovery of the debt is 
barred by prescription. 

Defendant’s counsel contend that the averments of the amended 
petition are covered by the third reason enumerated in the article under 
consideration; but we cannot sanction their reasoning. 

Their averment means that the obligation was null ab initio, for 
reason of the want of consideration, or, in other words, that it never 
has had legal existence. If that be the case, counsel have failed to in- 
form us how an obligation which has never sprung into existence can 
be extinguished. Destruction presupposes existence or being. It is im- 
possible to destroy or extinguish nothing. 

The most liberal construction of the article fails to show under which 
of its eight wings the averments of defendant’s amended petition could 
be sheltered, and forces the conclusion that the supplemental petition 
should have been excluded, and that the judge who tried the case did not 
err in refusing to consider the reasons therein advanced. 

Second—A careful examination of the five grounds of injunction 
averred in the original petition, fails to satisfy us that any one of them 
is covered by the provisions of the article providing an injunction with- 
out bond. 

Counsel for defendants seem to lose sight of the very material differ- 
ence between a ground sufficient to maintain an injunction of an execu- 
tory process in general, and the averments which can, in the exceptional 
cases enumerated in the Code, justify the issuance of an injunction with- 


out bond. 
Admitting, for the sake of argument, that the account which served 
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as a basis of the contract between the defendant and her mother, was 
grossly erroneous to the daughter’s prejudice, that she has instituted a 
suit for the nullity of the contract, that Hodgson acquired the notes after 
maturity, we fail to perceive by what process of reasoning any of these 
averments can be assimilated to any of the eight reasons enumerated in 
the article of the Code. 

If the fifth ground, charging that the notes and mortgage had been 
obtained from her unlawfully, had been more specific, so as to allow the 
introduction of evidence as to the illegal means resorted to, that ground 
would have approached the sixth reason contained in the article, but in 
its vagueness it was not susceptible of proof, and was properly con- 
sidered as not complying with Art. 739. 

Plaintiff’s counsel properly objected to the introduction of any testi- 
mony in support of allegations, other than those containing any of the 
reasons enumerated in Art. 739. 

As a doubt might exist touching the first ground in defendant’s peti- 
tion for injunction, wherein she charges the nullity of the contract with 
her mother, for the reason that said contract was executed in less than 
ten days after rendition of her account and the delivery of the vouchers, 
we have considered this ground as a probably sufficient averment under 
the sixth ground of Art. 739, and have, therefore, examined the evidence 
on that point. 

The account was presented and the vouchers were delivered on the 
14th of August, and the authentic act of ratification was executed on the 
24th of the same month. Defendant’s counsel contend that the day on 
which the receipt was given and the day on which the contract was exe- 
cuted, should not have been counted in the computation of the ten days 
contemplated by Art. 361 of the Civil Code; and he relies upon several 
decisions of the Supreme Court expounding Arts. 180 and 318 of the Code 
of Practice. 

The article of the Civil Code strikes with nullity all agreements 
entered into between minors, arriving at the age of majority, and their 
tutors, unless the same are preceded by an account rendered and vouch- 
ers delivered, “the whole being made to appear by the receipt of the 
person to whom the account was rendered ten days previous to the agree- 
ment.” ; 

The articles of the Code of Practice relied upon have reference to 
the delay granted for the performance of certain judicial acts, Art. 318 
containing the following language: “In the delay given to the defend- 
ant for answering, Sunday is included like other days, but in all cases 
where delay is given either to do something or to answer, neither the day 
of serving the notice, nor that on which the act is to be done, or the answer 
to be filed, are included.” ‘ 

60 
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The mere reading of the articles affords an easy solution of the 
difficulty suggested by counsel, and shows that the question raised is not 
a legal but a mere arithmetical proposition. 

To ascertain whether an event which occurred on the 14th of a 
month happened ten days previous to an occurrence happening on the 
24th of the same month, does not, in our opinion, require a recourse to 
the Code of Practice or its provisions for the computation of days in 
special cases provided for. 

The article of the Civil Code does not provide that the day on which 
the receipt is given and the day on which the agreement is entered into 
are not to be included in the ten days contemplated, and we cannot legis- 
late the rule to suit this case. The evidence, therefore, fails to sustain 
that element of nullity relied upon by defendant. 

In conclusion, we think that the judge a quo did not err in ruling 
out an amended petition, the grounds of which were not covered by Art. 
739, and in refusing to consider any testimony to sustain allegations, 
under which no injunction could be legally issued without bond: Wil- 
liamson vs. Richardson, 30 An. 1164; Berens vs. Exs, of Boutté, 31 An. 112; 
and his judgment dissolving the injunction has our unqualified sanction. 

Fourth—But he erred in allowing damages. The vexed question, as 
to whether damages could be allowed by the same judgment dissolving 
an injunction in the case of an executory process, was recently reviewed 
at length by this Court, and finally settled in the case of Testard vs. 
Belot, recently decided by us on rehearing; in which we held that in such 
cases the provisions of the act of 1831, embodied in Art. 304, Code of 
Practice, did not apply. Hence, we must amend the judgment of the 
lower court in this particular. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be amended so as to reject the claim for damages on the 
dissolution of the injuaction, which damages are hereby refused, and 
that, as thus amended, said judgment be affirmed; appellee paying the 
costs of this appeal. 








No. 7946. 


INSURANCE Orn TANK CoMPANY vs. JOHN H. Scort. 


A suit brought in the name of a corporation without designation of any officer, will stand 
when, on trial of the Exception taken on that point, it is shown that the action was 
instituted by the President with the approval of the Board of Directers. 

A corporation is entitled to have its trade-mark as well as a private individual, and may sue 
for its infringement. 

‘The infringer cannot justify his wrongful act by showing that the plaintiff has violated some 
general law of the State, not affeeting his right to have a trade-mark, but on a different 
subject. 
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In the United States, trade-marks may be patented, and when the word patented is put on the 
label of the article sold, though the merchandise itself is not patented, but the word is 
used in reference to the trade-mark and not for the purpose of deceiving the public, the 
owner of the trade-mark will not be disentitled, 

The words “Insurance Oil” are a legal trade-mark. 

» A trade-mark is not necessarily defective because it does not indicate the origin or ownership 
of the article. 

The seller is as much entitled to protection in his trade-mark when his goods are manufac- 
tured by others under his orders and directions, as when he is himself the manufacturer. 


PPEAL from the Fourth District Court for the parish of Orleans. 
Houston, J. ; 


Leovy & Krutischnitt for Plaintiff and Appellant: 


First—“The leading principle of the law of trade-marks is, that the manufacturer or merchant 
who has produced or brought into market an article of use or consumption that has found 
favor with the public. and who, by attixing to it some name, device or symbol, which serves 
to distinguish it as his, and to distinguish it from all others, has furnished his individual 
guaranty,of its value, shall receive the reward of his skill, and shall not be deprived thereof 
by infringement or imitation.” 24 An. p. 96; Upton on Trade-Marks, p. 97; 6 Otto, p. 245; 
1st Cooley on Torts, 359; American Trade-Mark Cases, pp. 479, 539 and 624. 

Second—Any purely arbitrary or fanciful name, device or designation may be used, provided 
the name selected is not a word in common use, to designate or describe the quality or na- 
ture of the article. Such words cannot be exclusively appropriated by any one, as ‘ nour- 
ishing” applied to a drink; nor can the name of a place be applied as a trade-mark, because 
others may see fit to do the same business at the same place. But such names as “‘ Charter 
Oak Stoves,” ‘‘Congress Water,” “‘ Bethesda Water,” Ethiopian” Stockings, ‘‘Grenade 
Syrup,” ‘Excelsior Soap,” ‘‘ Sunlight Oil,” ‘Daylight Oil,” ‘“‘Insurance Oil,” are purely 
fanciful and arbitrary names, and are good trade-marks. ist Cooley on Torts, p. 362; 
Browne, Trade-Marks, Sects. 236, 274; American Trade-Mark Cases, pp. 530, 624, 479 ; Cod- 
dington’s Digest, Trade-Marks, Sec. 680 et seq., 1039; 10 Reporter, 809. 

Third—The trade-mark protects the merchant or seller ot an article, as well as the manufac- 
turer. 6 Otto, 245; 24 An. 297; Am. Trade-Mark Cases, pp. 45, 166, 573, 627; Browne on 
Trade-Marks, Sects. 35, 62; Upton, Trade-Marks, p. 97; Coddington’s Digest, Sects. 7, 10, 
11, 14. 

Fourth—Mere symbols or devices, or fancy and unmeaning words, by use and association, in- 
dicate origin, and thereby become legal trade-marks. Such words as ‘“ Excelsior,” ‘ Cli- 
max,” “Empire,” ‘Charter Oak,” have been decided to be good words for this purpose. 
Browne, Trade-Marks, Sec. 150; American Trade Mark Cases, p. 736; 13 Wall. 322; 101 U. 
8.8. C. p. 51. 

Fifth—Complainant will be protected even where there is technically no trade-mark. 6th Otto, 
245; 96 U. S. 245; 9th Reporter, 603; 33 Md. 252; 10 Reporter, 154; 11 Reporter, 241; 45 
Cal. 467. 

Sixth—Though a fraudulent trade-mark will not be protected, an innocent mistake will deprive 
no one of remedy under the law, Where there is no motive for fraud in the owner of the 
trade-mark, and ‘no intention to deceive,” an injunction will issue. High on Injunctions, 
Sec. 674; Coddington’s Digest, Trade-Mark Cases, Secs, 548, 561, 565, 570, 571; American 
Trade-Mark Cases, pp. 282, 559; 39 Conn. 450. 

And when the record shows the objection is removed, and another writ of injunction could be 
issued, the injunction will not be set aside. 18 An. 111; 21 An. 324; 22 An, 207, 464; 23 
An. 171; 25 An, 222; Louque’s Dig. 315. 

venth—The admissions and the testimony show that the plaintiffs were legally incorporated 
under the Acts of 1855, No. 131, and of 1868, No. 73, amending the same, and are properly 
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in court. Besides, the existence of a corporation de facto cannot be inquired into collater- 
ally. 11 Reporter, 110, and authorities there cited ; 4 Otto, 104; 2 W. & S. 190. 


Eighth—While exemplary or punitory damages are not given for violations of trade-marks, a 
sufficient sum will be allowed to cover all losses ;—that, by injury to the reputation of the 
article sold under counterfeit trade-marks; that, for depreciation in price, caused by com, 
petition, and loss to complainant of the money made by defendant by his illegal traffic— 
“not smart money or vindictive damages, but full atonement for the wrong.’’ Browne on 
Trade-Marks, Secs. 503, 505; Coddington's Digest, Trade-Mark Cases, Secs. 246, 1051. 1052; 
4 McLean, 520. 


Chs. S. Rice for Defendant and Appellee : 


First—Bodies corporate act judicially through representatives mentioned in their charter. 
The manager of plaintiff's company had no lawful authority to bring this suit, sign the 
affidavit to petition and the bond of injunction, See Act of Incorporation, p. 369; C. P. 
112; C. C. 438. 

Second—The plaintiff's corporation has no showing in court to prosecute a suit for the pro- 
tection of its mercantile or commercial business. Corporations in Louisiana are, by law, 
prohibited from such business. Sec. 60, 9th Ed. Angel & Ames on Corporations, C. C. 
427, 432, 446; 4 Wheaton, 636; 3 Wendell, 583 ; Green's Brice’s ‘‘ Ultra Vires,” 79; Acts 
of 1855, pp. 182 and 183; Acts of 1868, pp. 84 and 85; Rev. Stat. of 1870, Art. 683; Act of 
1880, p. 169; 22 An. 524; Vredenburgh vs. Behan et als., 33 An. (not yet reported) ; 
Browne on Trade-Marks, Sec. 370. 


Third— The alleged trade-mark is not a valid trade-mark. 

Words descriptive merely, and not indicating origin or ownership, cannot constitute a 
valid trade-mark. 

Words descriptive, or adopted because of, or to indicate a certain state of facts, cannot 
constitute a trade-mark. 

A person must be the inventor or have the exclusive right from the inventor to sell the 
goods of such manufacture to entitle such seller to a valid trade-mark on the manufacture 
in question. 

Words are descriptive in one combination when not necessarily so in another. 

Taylor vs. Gillies, 59 N. Y. 331 (affirming same case) ; 5 Daly, 285; 101 U. S. Sup. Court, 51; 
13 Wal. 320; 16 Pat. Off. Gaz. 680; Same, 136; 2 Sand (N. Y.) S. C. Am. Trade Mark 
Cases 103; 14 Am. Law Rev. 419; 45 Cal. 467; 7 Lans. (N. Y.) 151; 18 How. Pr. Rep. 64; 
S. C. Am. Trade-Mark Cases, 226. 

Fourth—The misrepresentation by plaintiff, in‘connection with or as a part of his pretended 
trade-mark, that the article sold by him was patented, forfeited his right to protection, even 
if such mark were otherwise valid. Rev. Stat. U. S. 4900, 4901; Browne on Trade-Marks, 
sec. 72, p. 254; Coddington’s Dig. of Trade-Mark Cases, Secs. 548, 561 and 562; 5 Law 
Rep. [1877], Ch. Div. 850, Cheavin vs. Walker; Am. Trade-Mark Cases, 688, The Leather 
Cloth Co. vs. The American Leather Cloth Co. 

Fifth—Even if a lawful trade-mark, its protection is forfeited by misuse, e. g., by selling goods 
not manufactured exclusively by plaintiff for plaintiff by the Standard Oil Company ; by 
selling as Insurance Oil, oils manufactured by and for other persons; and by doing so 
knowingly and repeatedly,—this on the principle that plaintiff must come into the Equity 
Court with clean hands, and the aid ef the Ceurt will not be given to assist in perpetra- 
ting a fraud on the public. Browne on Trade-Marks, sections 327, 374 ; Coddington’s Dig., 
Sec. 530 to 572; Am. Trade-Mark Cases, 180; Pidding vs. How, Ibid, 640; Perry vs. True- 
fitt, Ibid, 644. 

Sixth—A®Court of Equity will not protect the exclusive use of a trade-mark, to enable a 
party to sell an ordinary article of commerce at a much higher price than the regpjar 
market rate of the same article, to a public so induced to pay such rate by the mistaken 
belief that the article is patented or has some peculiarly and special valuable qualities. 
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The opinion of the Court was delivered by 

FEnneER, J. The evidence establishes that, prior to 1873, most of the 
illuminating oils produced from petroleum, then in the market, were of 
low fire-test, and consequently inflammable, and also generated vapors 
which, in certain combinations with atmospheric air, liable to take place, 
became explosive and frequently caused destruction to life and prop- 
erty. Other oils, then in use, not inflammable or explosive, were defi- 
cient in illuminating or other qualities requisite to fit them for domestic 
use in ordinary lamps. 

There existed an urgent public demand for an illuminating oil of 
this character, combining, with perfect safety, the other necessary quali- 
ties for family use. 

With the view of supplying this demand, plaintiff instituted nego- 
tiations with certain oil refiners in Cleveland, Ohio, for the purpose of 
securing the production of an illuminating oil, having certain desider- 
ated qualities as to color, specific gravity, flashing point, and fire-test. 

Plaintiff succeeded, in 1873, in procuring an oil, manufactured for it 
and under its orders, possessing the required qualities, which, after 
examination, secured the public approval and recommendation of the 
Board of Health of this State and of the insurance companies of New 
Orleans and of other cities. To this of] plaintiff gave the name “ Insur- 
ance Oil,” and adopted that name as its “trade-mark,” under which it 
sold this particular oil, to distinguish it, not only from other different 
oils, but also from all oils sold by others than itself. Application was 
made, under the act of Congress, to the U. S. Patent Office for the regis- 
try of this trade-mark and, after due examination, the Commissioner 
made the registry and issued the certificate. Plaintiff had made, and 
used, a stencil-plate containing the words: “'Trade-mark Insurance Oil, 
Pat. Jan. 5, 1875,” cut in letters of peculiar form and character and 
accompanied with certain distinctive scroll-work, with which it branded 
the packages containing this oil and sold by it. 

Owing to the character of the oil and aided by active and expensive 
canvassing and advertising, plaintiff succeeded in establishing an exten- 
sive trade in this and contiguous States, profitable to itself and advan- 
tageous to the public—the evidence showing that no accidem has ever 
occurred from the use of this “ insurance oil.” 

The defendant, a rival dealer in oils in this city, after the reputation 
of plaintiff’s oil had been thus established, commenced putting up and 
selling oils dealt in by him, as “Insurance Oil,” and had made a stencil- 
plate, the fac-simile of that used by plaintiff, with which he caused his 
own packages to be branded and put upon the market. 

Plaintiff brought the present suit to restrain, by injunction, the in- 
fringement of its trade-mark and to recover damages. 
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The defenses, interposed by exceptions and answer, are manifold, 
and will be considered in order. 

1st. It was excepted that the plaintiff corporation did not, in its 
petition, appear by its proper officer, as required by law. The petition 
was in the name of the corporation without the designation of any 
officer. The exception was cumulated with the merits, and, on trial, it 
was proved that the action had been brought by the President with the 
approval of the Board of Directors. This cures the defect. 

2nd. The objection raised to the validity of plaintiff's act of incor- 
poration, was not properly presented :by the pleadings, and was waived 
by the express admission found in the record, viz.: “It is admitted that 
the company is legally incorporated, and its name is the Insurance Oil 
Tank Company.” 

The further objection that plaintiff is violating the law by carrying 
on a mercantile business, is not presented by the pleadings, nor was it 
considered in the lower court. It does not properly arise in this case. 
The sole question involved is plaintiff’s right to protection in the exclu- 
sive use of its trade-mark. A corporation is entitled to have its trade- 
mark as well as a private individual, and may sue for its infringement. 
Defendant cannot justify his wrongful act, by accusing the plaintiff of 
violating some general law of the State, not affecting plaintiff's right to 
have a trade-mark, but on a different subject. We express no opinion 
as to the legality of plaintiff’s business, in support of which much might, 
however, be said. We simply overrule the objection, because (1st) not 
presented by the pleadings, (2d) not relevant to the issues in this case, 
(3d) as being a question which defendant is without interest to raise. 

3d. Defendant urges that the use of the abbreviation “ Pat.,” mean- 
ing patented, in the trade-mark, is a fraud on the public and a violation 
of law, which deprives plaintiff of the right to redress. 

It is undoubtedly true that the affixing of the word “ patent” to an 
unpatented articte, “for the purpose of deceiving the public,” is pro- 
hibited, under penalties, by the laws of the United States. U.S. R.S. 
#4901; and that a representation in a trade-mark that an unpatented 
article is protected by a patent “ prima facie amounts to a misrepresen- 
tation of an important fact, which would disentitle the owner of the 
mark to relief in a court of equity, as against a pirate.” Browne on 
Trade-Marks, 3572; Coddington’s Dig. Tr. M. Cases, 3 548; 39 Conn. 450. 

But, to have such effect, the use of the word “ patented” must be 
“with the purpose of deceiving the public,” and if such fraudulent in- 
tention does not exist, and the use of the word may be explained in any 
reasonable sense consistent with truth and honesty, the party will not 
be prejudiced. High-on Injunctions, 3674; Coddington’s Dig. 3 570, 571. 

The plaintiff avers that the use of the word “ patented” in its label 
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or brand was intended to refer, not to the article, Insurance Oil, but to 
the word Trade-mark placed on the top of the label. Had the words 
“ Registered in Patent Office” been used, no question could have arisen; 
but the use of the word patented, as applied to a trade-mark so registered, 
is so common, that we are referred to an example where so learned a 
jurist as Judge Cooley uses the language: “In the United States, trude- 
marks may be patented, etc.” Cooley on Torts, p. 361, note. Under 
such circumstances, we consider the explanation of plaintiff as sufficient 
to maintain its honesty of intention. 

4th. Objection is made that the words “ Insurance Oil” are nota 
_ legal trade-mark, because the word “insurance” merely denotes the 
description or quality of the article, without, in any manner, indicating 
origin or ownership. 

The law on this subject is tersely expounded by Judge Cooley: “In 
general, a man may adopt for a trade-mark whatever he chooses; but 
when he asserts, and seeks to enforce, exclusive right therein, it becomes 
necessary to ascertain whether it is just to others that this be permitted. 
If the name, device or designation is purely arbitrary or fanciful, and 
has been first brought into use by him, his right to the exclusive use of 
it is unquestionable. But the mere designation of a quality, as ‘ nourish- 
ing’ applied to an article of drink, cannot be appropriated as a trade- 
mark; neither can any general description, by words in common use, of 
a kind of article, or of its nature or qualities.” The defendant contends 
that the trade-mark is defective, (Ist) because the word insurance as ap- 
plied to an illuminating oil, merely denotes the quality of safety, and 
may, therefore, be used by a vendor of any safe oil; (2d) that it indicates 
that the oil has been approved by insurance companies, and so may be 
employed as applicable to any oil having such approval. The learned 
judge of the court a qua sustained the defendant on these points and re- 
jected plaintiff's demand. 

We cannot agree with our brother of the District Court. While the 
word insurance may, by some process of association of ideas, suggest 
the notion of safety, it is not synonymous with safe, nor can it be said 
to describe any possible quality of oil. The word is a noun substantive, 
not grammatically applicable to the description of the qualities of things. 
The dictionary furnishes several examples of its use as part of compound 
words, such as insurance-broker, insurance-clerk, insurance-company, 
insurance-office, insurance-policy—all of which have well-understood 
meanings; but insurance-oil is, in itself, meaningless, conveying no 
rational idea, any more than would the words, insurance-house, or in- 
surance-tree, 

Equally untenable is the idea that these words signify that the oil 
has been recommended by insurance-companies. That the selection of 
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this name was suggested by the fact that it had received such approval, 
is admitted; but that the words express such a fact cannot be main- 
tained. 

We are strengthened in our conclusion by the decision of the Com- 
missioner of patents in admitting this trade-mark to registry. The 
authorities of the patent office, from long experience, are familiar with 
the law of trade-marks, and their decisions, though not conclusive, afe 
entitled to great consideration by courts in the determination of such 
questions. 

5th. Itis urged that the trade-mark is defective because not indica- 
ting the origin or ownership of the article. 

There are authorities holding that it is essential to the validity of a 
trade-mark that it should indicate the name or address of the manu- 
facturer or seller of the articles, in such manner as to distinguish them 
as the goods made or sold by the parties claiming the benefit thereof. 

We consider, however, that the latest and best authorities establish 
that such particular designation is not essential; but that when a parti- 
cular form of words or device, otherwise valid as a trade-mark, has been 
first employed bya particular maker or seller, and has been used by him 
upon his goods, so long and so exclusively as to have acquired, by asso- 
ciation, an understood reference to such maker or seller as the originator 
or seller of articles so marked—this will be a sufficient compliance with 
the law, and will entitle the party to protection. 

Browne, Trade-Marks, # 150, 151; Charter Oak Case, 44 Mo. 173; 57 
Barb. 526; 35 Conn. 402; 13 Wall. 322; 101 U. S. 620; 3 Keyes, 594. 

The evidence brings the case of plaintiff within the principle of these 
authorities. 

6th. The objection that the oil is not directly manufactured by plain- 
tiff, but only manufactured by others under plaintiff’s orders and diree- 
tions, is of no force. The authorities are clear that, in such case, the 
seller is as much entitled to protection in his trade-mark as if he were 
the manufacturer. The ground of relief is stated by the Supreme Court 
of the United States to be that “ complainant has a valuable interest in 
the good will of his trade or business, and having adopted a particular 
label, sign, or trade-mark indicating to his custcmers that the article 
bearing it is made or sold by him or by his authority, he is entitled to 
protection against one who attempts to deprive him of his trade or cus- 
tomers, by using such label, signs, or trade-mark without his knowledge 
or consent.” 

McLean vs. Flemming, 6 Otto, 252; Citing 2 Sandf. N, Y., Ch. 586; 2 
Barbour, N. Y., Ch. 101; Wolfe vs. Barnett, 24 An. 97; Amozkeag vs. Spear, 
2 Sandf. Sup. Ct. 599; Colladay vs. Baird, 4 Phila. 139; Browne on T. M. 
2 35. 
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7th. Attack is made upon plaintiff’s right to equitable protection 
upon the ground that it has debauched its own trade-mark by selling 
thereunder, as insurance oil, oils which were not such. The occasional 
instances of such sales established by the testimony, are not sufficient, 
under any authority to which we have been referred, to maintain such 
forfeiture. 

It is true that, on a few occasions, when by detention of its shipments, 
plaintiff has run short of insurance oil, it has temporarily supplied the 
trade, with different oil under that name; but the instances are few and 
the amount so sold inconsiderable, and care has been taken that the sub- 
stituted article should equal the genuine, in safety, if not in all other 
qualities. We think this conduct, though reprehensible, was not carried 
to such extent as to destroy the value of the trade-mark or to deprive 
plaintiff of his right to protection. 

In conclusion, we consider that the interest of the public, which is an 
important motive for the protection of trade-marks, is peculiarly involved 
in a case of this character. If,’as the record establishes, the plaintiff has 
so conducted its business as to“inspire the public with confidence that 
the insurance oil manufactured for, and sold by it under its trade-mark, 
is not only useful and convenient, but also absolutely safe, for use for 
illuminating purposes, and, thereby, to secure a large and valuable trade 
based on such confidence—we think both the plaintiff and the public are 
entitled to protection in their mutual relations of confidence on the one 
hand and patronage on the other. 

It may be, as contended by defendant, that the oil sold by him under 
plaintiff's trade-mark is equal, in all respects, to the oil of plaintiff. But, 
if defendant may use this mark, other less conscientious dealers may 
employ it for inferior and dangerous oils; and the public would thereby 
be deprived of the security now enjoyed in the purchase of oil so marked, 
and the business of plaintiff would be destroyed. 

Defendant has no right, in justice or law, to trade upon the reputa- 
tion and business sagacity and enterprise of plaintiff, which are repre- 
sented by and embodied in its trade-mark. 

We find in the record no sufficient proof upon which to base any 
estimate of damages. 

It is, therefore, ordered, adjudged and decreed that the judgment 
appealed from be avoided and reversed; and it is now adjudged and 
decreed that the original injunction herein issued be reinstated and made 
perpetual, and that plaintiff's demand in damages be dismissed as in 
case of nonsuit, defendant and appellee to pay costs in both courts. 

Rehearing refused. 
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No. 8270. 


Tue State oF LOUISIANA EX REL. MorGan’s Louistana & Texas RAILRoaD 
& STEAMSHIP COMPANY VS. THE JUDGE OF THE TWENTY-SIXTH JUDICIAL 
District Court ET AL. 


Under the provisions of the Relator’s Charter, as well as of the Code of Practice, this Corpo- 
ration can be sued for trespass, out of its domicil and in the Parish in which the tres- 
pass has taken place. 

The word trespass, used in the Charter of the Company, was employed by the Legislature in 
its broadest sense, so as to comprehend a variety of wrongs, whether direct or indirect, 
in which force was used, and not in the technical sense of the Common Law term. 

The legal distinction between trespass and trespass on the case cannot be made in the premises. 

The Company may be sued for damages for the killing of a mule, in any Parish in which the 
act was done. 


| for writ of Prohibition. 


Hahn, Judge, Respondent. 
Leovy & Kruttschnitt for the Relator : 

First—The single point under discussion in this suit is to determine the particular class of 
acts which our law intended to denote by the term “ trespass.” 

Second—The term “‘ trespass’’ is derived from the Common Law of England: it must then be 
taken in some one of the meanings it had in that system. R. C. C. Art. 15. 

Third—In the Common Law the term ‘‘ trespass’’ was applied to three distinct classes of acts: 
a. All violations whatsoever of legal duty, causing pecuniary damage; b. Those acts of 
violent injury to person or property, the appropriate remedy for which was by an action 
of trespass vi etarmis; c. Unlawful encroachments upon or injuries to real estate. 

Fourth—It is certain that our law does not use the term “ trespass’’ in the wide sense it had 
in the Common Law as a general name for all infraction whatsoever of legal duty; Mont- 
gomery vs. La. Levee Co. 30 An. 607; Construction of language of Art. 165, §9, Code of 
Practice. 

Fifth—The term “trespass’’ must, then, have been adopted to designate either that class of 
violent wrongs which were redressed by the action of trespass vi et armis, or that class of 
wrongs which consisted in unlawfal entries upon or injuries to real estate. 

Sixth—If the term ‘“ trespass"’ were taken in any other sense, it would not be taken in any 
defined sense that it had in the Common Law, and there would be no principle in that 
system, nor any certain meaning in its popular use, that would enable us to define the 
particular acts which should be designated as “ trespasses.” 

Seventh—The term “ trespass" is an enactment which establishes an exception to a general 
principle of law: the enactment must be strictly construed and the terms in it taken in 
their narrower signification. Montgomery vs. La. Levee Co., 30 An. 607. 

Eighth—It has been shown in our first brief that the act which was the subject of the suit in 
the lower vourt was not one of those acts on which trespass vi et armis lay at Common 
Law. See, also, 24 Conn. 40; Green's Pleading and Practice, § 86. 


L. De Poorter, for the Respondents: 


First—There are other exceptions to the general rule which require one to be sued before his 
own judge, and these exceptions are in the different paragraphs of Article C. P. 165. By 
§ 8, one can be sued outside of the parish of his domicil, “in actions of trespass on real 
estate, and in all matters relating to real servitudes,” etc. By § 9, “in all cases where 
any corporation shall commit trespass, or do anything for which an action for damages 
lies,” etc. 
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Second—And by section 12 of Act 37 of 1877 of Acts of General Assembly, page 42 of Acts 
of 1877, “relator can be sued, in actions of trespass, in the parish in which the trespass 
has taken place.” 

Third—Act of 1855 page 485; R. S. sect. 725. 


Fourth—Gross negligence in the killing of respondents’ mule implies wilful injury, even if res- 
pondents were in fault, and the killing was a trespass. 


Fifth—Laws in pari materia should be construed together ; and so with the articles of the 
Codes, C. C. 17; and the common interpretation of Statutes which has existed for a length 
of time will be considered, as it generally is, the correct interpretation. ‘‘ Communis 
error facit jus.” 7A.1; 6 A. 496; 13 A. 329. 





The opinion of the Court was delivered by 

BermupeEz, C.J. This is an application for a prohibition. 

The petitioner complains that a suit was brought against it for two 
hundred dollars, with interest from judicial demand, before the Twenty- 
sixth Judicial District Court; that, under its charter, Act 37 of 1877, p. 
37, its domicil is fixed in the City of New Orleans, and that it is thereby 
provided that it shall be sued only at its domicil, except in actions of 
trespass, when it may be sued in the parish in which the trespass has 
taken place, Sec. 12 of said Act; that an exception to the jurisdiction of 
the court was filed, the action not being one of trespass; that the excep- 
tion was overruled, the case was tried, and judgment was rendered on 
the merits thereof for the plaintiff therein, and that, unless restrained, 
said court will proceed to execute the judgment. 

The gravamen of the suit in question is, that the plaintiffs therein 
were damaged through the carelessness and negligence of the employees 
of defendants, in charge of a locomotive and of a train of cars, whereby 
a mule, their property, was struck and killed. The return made by the 
defendants in this proceeding is, that the cause of action arose from a 
trespass, over which the Twenty-sixth Judicial District Court has juris- 
diction, as against the defendant, in the case, both under the charter of 
the company and under article 165 C. P. #% 8 and 9. 

The issue raised is, therefore, simply, whether the cause of action 
set forth was one of trespass or not. We cannot, of course, inquire into 
the correctness of the judgment on the merits. 

The petitioner admits that, but for the provision of its charter, the 
court would have had jurisdiction, under the provisions of the article 
cited, which provides that “in all cases where any corporation shall 
commit trespass, or do any thing for which any action for damages lies, 
it shall be liable to be sued in the parish where such damage is done, or 
trespass committed.” 

The theory upon which this application is based, seems to be that 
the provision of the charter of the company already mentioned is incon- 
sistent with the article of the Code of Practice, and supersedes it, 
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because it is the latest expression of the legislative will, and because it 
is a special, which derogates from the general, law. 

Assuming next, that the provision of the charter rules, the petitioner 
argues that the cause of action set forth is not one of trespass, but one 
of trespass on the case, and quotes numerous authorities in support of 
that position. 

We do not consider the charter of the relator as a special law. It 
is a private statute, requiring plea and proof to be noticed judicially. In 
the present instance, its existence is established, not only by the sworn 
averments of the petition, but by the admissions of the defendants. 

Even, were it otherwise, it would not be inconsistent with the general 
law, the main provision of which it reiterates, without negativing any of 
its parts. Both the Code and the charter authorize a suit against a 
corporation in the parish in which it may commit a trespass. So far, 
then, harmony and not discordance prevails. The charter is silent as to 
the liability of the company, of being likewise sued, were it to “do any 
thing for which an action for damages lies.” Hence, it is argued that 
the inclusion of the one is the exclusion of the other. 

We do not so view the matter. We think that when the Legislature 
uttered the charter in question it did not intend to emancipate the com- 
‘pany from the liability of being sued in the parish in which it would do 
acts for which actions for damages would lie. There exists no conflict 
between the charter and the Code. The word “ trespass” used in the 
charter was employed in its broadest sense, so as to comprehend a variety 
of wrongs having the common element of a use of force, whether direct 
or indirect. Cooley on Torts, p. 436 et seq.; Hilliard on Torts, v. 2, p. 1, 
21; 3 Blackstone, 208; Greenleaf 2, p. 201. 

“One of the most valuable features of our system of jurisprudence, 
is the simplicity with which parties are permitted to bring their rights - 
before the tribunals of justice. The technicalities which, in other coun- 
tries, embarrass and obstruct the progress of justice, are unknown to it. 
All it requires is that each party shall so state his grounds of attack 
and defense, that the adversary shall not be taken unawares, and that 
the judgment which may be rendered will enable him, for or against 
whom it has been given, to protect himself by the plea of res judicata.” 
23 An. 676. 

Conceding that the case presented is one of trespass on the case, we 
consider that it comes within the purview of both the Code and the 
charter. Were it not so, there never would arise an instance, in which 
the defendant company could be sued at all for trespass, it being a ficti- 
tious, juridical being, which never could commit such, acting necessarily 
by the agency of others. 

We cannot admit that the legislative use of common law terms has 
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introduced in our system the practice in relation tothem. 3 M. 186; 7 
N.S. 164;°16 L. 389. 

It is manifest that, if the company were to satisfy the judgment 
rendered against it and complained of, the claim in the case being for 
damages sustained in consequence of a trespass committed under its 
responsibility, such payment could be successfully pleaded in bar of 
another suit, for the same damages, if alleged to have resulted from a 
trespass on the case. 

We think the District Court had jurisdiction, the cause of action set 
forth being one of trespass within the proper intendment of the charter 
of the relator. 

It is, therefore, decreed that the preliminary restraining order herein 
made be rescinded, and that the application for a prohibition be refused 
with costs. 

Rehearing refused. 
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Tue STATE OF LOUISIANA, EX REL. C, E. GrrarDEy, vs. THE SOUTHERN Bank. 
THe Bank OF COMMERCE, OPPONENT. 







The Bank of Commerce sent to the Southern Bank for collection three checks on other banks 
in New Orleans. They were collected and the proceeds passed to the credit of the Bank 
of Commerce in its general account, as it had given no instructions for any special 
disposition of the money, but, on the contrary, drew against the proceeds of those checks, 
as an ordinary depositor. On the same day that the checks were collected, the assets of 
the Southern Bank were seized by the sheriff, and Receivers were appointed. The Bank 
of Commerce claims in this case the restitutio ad integrum of the proceeds of its three checks. 
Held that this bank was an ordinary depositor of the Southern Bank ; that the proceeds 
of the three checks were mixed with its general funds, and the Bank of Commerce is no 











more than an ordinary oreditor. 






PPEAL from the Fourth District Court for the parish of Orleans. 
Houston, J. 






T. Gilmore & Sons for the Bank of Commerce, Opponent and Ap- 
pellant: , 


First—The Bank of Commerce, of St. Louis, having remitted to the Southern Bank, of New 
Orleans, three checks, aggregating €21,000, to,be applied with the balance of its account in 
paying a check drawn by the remitting bank upon the collecting bank of $35,000: and the 
Southern Bank having collected the money on the checks on the morning of its suspen- 
sion, and after it had ceased operations, but failed to apply the proceeds as advised, the 
remitting bank is entitled to the avails of the three checks in the hands of the liquidators. 
Succession of De Boisblanc, 32 An. p. 109, and other authorities cited in the body of this 
brief. 

Second— The relation between the two banks was that of principal and agent, and not that of 

depositor and depositary. 
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Third—When the agent mixes the funds of his principal with his own, so that they cannot be 
distinguished, the whole becomes trust property, and the demand of the principal upon 
the fund must be first satisfied. 


J. O. Nixon, E. D. White and E. J. Bermudez, for the Receivers, Ap- 


pellees: 

First—A judgment of homologation constitutes res adjudicata. 14 L. 241. 

Second—Where a check is collected by a monied institution, a restitutio in integrum of the 
assets realized therefrom, when no instruction to set them apart to be used in a particular 
way has been given, is impossible, the money having been, the moment it was received, 
placed in the general fund of the bank. 2 Wall. 256, 257. 

Third— Where a party for whose benefit a check is collected by the bank ay which it is given 
for collection, subsequently draws against the amount so realized, the relations existing 
between him and the bank are those of depositor and banker, and no other. 10 An. 342. 


The opinion of the Court was delivered by 

Levy, J. On the 18th of March, 1879, the Southern Bank was, by 
decree of the Fourth District Court of the parish of Orleans, dissolved 
and commissioners were appointed to liquidate its affairs. On June 17th, 
1879, the liquidators filed an account, known as “first provisional ac- 
count,” showing assets of the bank to be distributed to its ordinary 
creditors, being balance on hand, difference between total of privileged 
charges and claims to be paid in full and cash on hand, to wit: balance 
of $55,708 70. Among these creditors, the Bank of Commerce of St. 
Louis appears on the schedule accompanying the account, for the sum of 
$34,668 20. To this “first account ” a number of oppositions was filed, 
but none by the Bank of Commerce. On the 28th of June, 1879, this ac- 
count, after being in some items amended, was homologated as far as 
not opposed, and the funds on hand, as per the account, ordered to be 
distributed accordingly. A second provisional account was filed on the 
20th of November, 1879, showing another balance for distribution among 
the creditors named, in addition to amount remaining on hand, as per 
first account, of $83,829 94. To thissccond account, among others there 
was filed on November 27th, 1879, an opposition of the Bank of Com- 
merce. This opposition was made to the accounts and tableaux, in which, 
after setting forth that the Southern Bank had, on the 17th of March, 
1879, received three several checks on other banks of New Orleans, for 
collection for said Bank of Commerce, the opponent avers that, when 
these checks were thus received, the directors of the Southern Bank, in 
charge thereof, “ being aware of its insolvent condition, had determined 
upon the closing of said bank and the winding up of its affuirs, and had 
passed a resolution transferring the drafts remitted to them for eollec- 
tion to the New Orleans Canal and Banking Company, and ought to have 
delivered said checks to the said Banking Company for collection, or re- 
turned them to petitioner;” that this was not done, but that, on the 
contrary, on the morning of the 18th of March, 1879, at or about the time 
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the sheriff took possession of the assets and property of said Southern 
Bank, under a writ of sequestration herein, the officers of said bank 
collected said checks, to the said amount of $21,000, belonging to peti- 
tioner, which went into the hands of said sheriff and is now in the hands 
of the liquidators, and which they propose to distribute among the cred- 
itors of said Southern Bank, as money belonging to said bank, whilst the 
same is the property of petitioner. Petitioner prays that the liquidators 
be ordered to pay to him the said sum of $21,000, by preference and privi- 
lege over all the creditors of said bank. 

During the trial, the Bank of Commerce filed an amendment to its 
original petition, as follows: “And now comes the Bank of Commerce, . 
of St. Louis, opponent herein, and to prevent any misapprehension as to 
the relief which it seeks, by its opposition herein, prays that, before any 
distribution of funds belonging to said Southern Bank, be made by the 
commissioners of liquidation of said bank, it be paid the said sum of 
twenty-one thousand dollars, as its own money and funds and not as the 
funds of said Southern Bank.” 

The liquidators representing the Southern Bank excepted to the op- 
position of the Bank of Commerce on the grounds: Ist. That the judg- 
ment homologating the first account, so far as not opposed, which is now 
final, is res adjudicata to the claim now made by said bank for the money 
as theirs; 2d. That said account, as homologated, is an estoppel and 
prevents the bank from claiming an ownership. 

There was judgment dismissing the opposition of the Bank of Com- 
merce, thus refusing its claim to be recognized either as privileged cred- 
itor or as the owner of the proceeds of the checks referred to, $21,000. 
From this judgment the Bank of Commerce has taken this appeal. 

The grounds upon which the Bank of Commerce relies in support of 
its claim are these: The Southern Bank (is alleged to have) collected 
the money on the checks on the morning of its suspension, and after it 
had ceased operations, but failed to apply the proceeds as advised, and, 
therefore, the remitting bank is entitled to the avails of the checks in 
the hands of the liquidators. 

The relation between the two banks was that of principal and agent, 
and not that of depositor and depositary. 

When the agent mixes the funds of his principal with his own, so 
that they cannot be distinguished, the whole becomes trust property, 
and the demand of the principal upon the fund must be first satisfied. 

The defendant, Southern Bank, on the other hand, contends: That 
the homologation of the first account, unopposed by the Bank of Com- 
merce, in which said Bank of Commerce was recognized as an ordinary 


creditor, constitutes res adjudicata and estops it from maintaining this . 


proceeding; that, where a check is collected by a monied institution, a 
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restitutio ad integrum of the assets realized therefrom, when no instruc- 
tion to set them apart to be used in a particular way, has been given, is 
impossible, the money, having been, the moment it was received, placed 
in the general fund of the bank. 

Where a party for whose benefit a check is collected by a bank to 
which itis given for collection, subsequently draws against the amount 
so realized, the relations existing between him and the bank, are those 
of depositor and banker, and no other, or, in other words, of debtor and 
creditor. 

Defendant also contends that the Bank of Commerce has entirely 
failed to identify any specific money as that with which the checks were 
paid. 

The facts which control the decision of this case are substantially 
these: The Southern Bank had been doing business with the Bank of 
Commerce and, on the 17th of March, 1879, the former received three 
checks from the latter, amounting to $21,000, for collection. At that 
time, there was to the credit of the Bank of Commerce in the hands of 
the Southern Bank a balance on deposit account of about $13,000. On 
the morning of the 18th of March, these checks were collected by the 
runner of the bank, in the usual way, i. e. by striking balances with the 
banks upon which the checks were drawn, by deducting the amount of 
checks held by them on the Southern Bank, and receiving the balances. 
The balances thus collected by the runner were turned into the bank in 
gross and then became mixed and confounded with the other funds of 
the Southern Bank. It appears from the record, that these balances 
were received from the runner between ten and eleven o’clock on the 
morning of the 18th of March and that the sheriff, under the sequestra- 
tion proceedings, took possession of the bank and its assets shortly after 
twelve o’clock on that morning. The Bank of Commerce had drawn a 
check on the Southern Bank for $35,000 (being several hundred dollars 
in excess of the balance on deposit and the checks for $21,000), which was 
presented for payment shortly after nine o’clock on the morning of the 
18th of March and left with the paying-teller on his suggestion. In the 
meantime the seizure having been made by the sheriff, on demand made 
later in the morning, payment was refused. 

On the checks being remitted for collection, no special instructions 
were given by the Bank of Commerce as to the disposition of their pro- 
ceeds. The relations which had theretofore existed between the two 
banks, were those of banker and depositor; the check drawn for $35,000 
had no particular identification with those remitted and received on the 
17th March. The amount did not even correspond with the aggregate 
of the remitted checks and the balance in hands of Southern Bank; in- 
deed, it exceeded this aggregate. The busiress relation continued, so 
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far as the record discloses, the same as had previously existed, and we 
can perceive nothing which changed the relations so far as even the 
$21,000 collected on the checks, were concerned; nothing to constitute 
the proceeds of the three checks a special deposit; nothing to take this 
transaction out of the rules governing the liabilities and responsibilities 
as to ordinary depositors in banks, or which takes it out of those general 
rules and subjects it to the operation of those in regard to principal and 
agent, or gives to the Southern Bank the character of cestui que trust. 

“The relation of the depositor to the bank being that of a simple 
creditor, if the bank goes into insolvency the depositor has no right to 
any preference, but shall come in like any other creditor.” Morse on 
Banks and Banking, 45; 1 Paige, 249. 

The record does not show that, on forwarding the checks for collec- 
tion, the Bank of Commerce instructed the Southern Bank to remit the 
proceeds; on the contrary, the Bank of Commerce drew against those 
proceeds, as well as for other amounts, before the checks had been col- 
lected. 5 Biss, 515; 10 La. 342. 

The admixtion of the proceeds of the checks with the other funds of 
the bank is established by the proof, and this admixtion took place be- 
fore the seizure by the sheriff. Although the bank was embarrassed in 
its financial affairs, we cannot say, that its failure or going into liquida- 
tion took place anterior to its receipt, in the manner hereinbefore men- 
tioned, of the proceeds of the checks, 

In the case of Reeves vs, State Bank, 8 Ohio, 56, 465, it was held that 
a note deposited for collection, if passed to the credit of the depositor in 
his general account, becomes the property of the bank, which becomes 
indebted unto him for the proceeds, If the bank becomes bankrupt, the 
proceeds are assets available to the general creditors. This rule, in our 
opinion, is equally applicable to a check deposited for collection. In this 
* ease, it is clear that there was an account current between those two 
banks just as between any other depositor and the bank. 

In Marine Bank vs, Fulton Bank, 2 Wallace, 252, it was decided that 
money collected by one bank for another, placed by the collecting bank 
with the bulk of its ordinary banking funds and credited to the trans- 
mitting bank in account, becomes the money of the former. We think it 
would be otherwise if, when the checks or note were transmitted for col- 
lection, there were instructions, either to remit their proceeds or to hold 
them for special deposit, or for some special purpose; but here there 
were no such instructions, and the drawing upon the Southern Bank for 
an amount which, it is true, included the amount of the proceeds of the 
checks, cannot be construed by us as giving a character to the transac- 
tion other than that attaching to a mere depositor and banker, as des- 
cribed in the opinion in the case just cited. 
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There being no obligation resting upon the Southern Bank to keep 
the funds arising from these checks separate and apart from its other 
funds, and not even a fairly deducible intimation of such intention or 
desire on the part of the Bank of Commerce, no claim could be legally 
urged for the recovery of the identical funds collected, and the admix- 
tion of these funds with the general funds of the collecting bank, having 
taken place in the usual course of business and justified by the character 
and relations of the parties, we cannot recognize any right in the Bank 
of Commerce to be paid by preference over other ordinary depositors, 
creditors of the Southern Bank. “ Where endorsed bills of exchange are 
deposited by a customer with a banker, the latter has the absolute power 
of disposing of them; and, in the event of his bankruptcy, though the 
customer might recover such bills, as remained in specie, subject to 
the banker’s lien for the balance of his account, yet he cannot follow the 
proceeds if they have been converted.” Evwell’s Evans on Agency, 128. 

We do not think the plea of res adjudicata well taken. 

It is urged, however, that there was mala fides on the part of the 
Southern Bank in receiving the proceeds of these checks and mixing 
them with its general assets, as it was on the eve of failure and declared 
bankruptcy. This is not shown to our satisfaction. It is true, a seizure 
of its assets was made on the very day of the collection, but it is not 
shown that this was within the knowledge of the bank, and it is not 
unusual that such disasters come suddenly upon banks as well as indi- 
viduals, who are disappointed in getting available means which they 
reasonably expected and which would avert the disaster, or that the 
failure of others on whom they rely, suddenly precipitates their own 
failure to meet their engagements and liabilities. 

Appellant contends that “when the agent mingles the funds of his 
principal with his own, so that they cannot be distinguished, the whole 
becomes trust property, and the demand of the principal upon the fund 
must be first satisfied.”” This proposition is entitled to no weight and its 
discussion and consideration are unnecessary, because it is based upon 
the assumption that the relation of principal and agent existed, and we 
hold that, in this case, there was no such relation. 

In regard to the time at which the runner and the bank itself received 
the proceeds of the checks, our opinion heretofore expressed is deduced 
from the testimony in the transcript, and we are further satisfied from 
the evidence and all the circumstances and facts therein, that payments 
were made by the bank subsequent to the receipt by the bank of the 
funds collected by the runner. 

We cannot perceive how the Bank of Commerce can, on legal princi- 
ples, be entitled to any greater consideration, or have any preference to 
be paid over other depositors whose position, we think, is similar in legal 
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right to its own, and, to the extent of the losses sustained, equally un- 
fortunate. It is entitled to no greater relief on account of its non-resi- 
dence than the home creditors of the bankrupt depositary. 

The judgment appealed from is affirmed with costs. 

Rehearing refused. 

The Chief Justice recuses himself, in this case, having been of counsel. 








No. 7205. 
WorKINGMEN’s Bank vs. GEo. T. CONVERSE ET AL. 


A private statute should be offered in evidence on the trial of a suit, and cannot be judicially 
noticed. Affirming Decision in 23 An. 415. 

A written act, purporting to be a transfer of all the rights of an association and signed by 
parties, whotherein pretend to be the sole members of such association, will not enable the 
assignee to stand in judgment, in default of accompanying proof that the assignors were 
really members and sole members of the said association. 


PPEAL from the Fifth District Court for the parish of Orleans. 
Rogers, J. 


W. S. Benedict and Jos. P. Hornor for Plaintiff and Appellant: 


First—On an allegation of ownership, any person or corporation may prove such allegation by 
any species of evidence not prohibited by law, 

Second—On a merger of a de facto, into a de jure corporation, all rights being transferred, the 
new company can judicially assert its claims in court. 

Third— When, in addition thereto, all the old stockholders approve, ratify and sanction such 
action, a defendant sued, who cannot be injured, and has no defense, cannot be heard to 
question such right of transter. 


Percy Roberts and E. E. Moise for Defendants and Appellees: 


First—That peremptory exceptions must stand or fall according to the facts as alleged in the 
petition. They cannot be affected by evidence subsequently introduced tending to alter, 
contradict, or modify the allegations of the petition. 

Second—Evidence to show a different source of title from the one declared on, is not admis- 
sible. 

Third—Evidence is not admissible to prove a ground of action not alleged. 2 N.S. 358; 1 La, 
24; 9 L. 107; 4 R. 465; 5 An. 424: 9 An. 119; 14 An. 355; 22 An. 89 and 538. 

Fourth—Property owned in common by certain individuals does not become the property of a 
corporation subsequently formed by those individuals, in the absence of a specific assign- 
ment by them in favor of the corporation. 5 Iowa, 366; 8 Pickering, 455. 

Fifth —An association of persoi$ not a corporation cannot, as a corporation, convey property 
or rights which the persons of the association individually own. 


The opinion of the Court was delivered by 

Fenner, J. In the case of Workingmen’s Accommodation Bank vs. 
Geo. T. Converse et al., decided by this Court and reported in 29 An. 369, 
the then plaintiff, as a corporation, brought suit against the defendants 
as principal and surety on the bond of a defaulting paying-teller. The 
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Court there decided that the then plaintiff was not a corporation and 
could not maintain the suit as such, which was, therefore, dismissed, re- 
serving the rights of the individual members of the association to sue, 
in their own names, on the bond. 

The present plaintiff brings this action, on the same bond, against 
the same defendants, alleging that it had become the legal proprietor of 
the rights and claims arising upon said bond, by reason of a certain 
notarial act passed before Andrew Hero, Jr., notary, on January 13, 1874, 
and by reason of its own incorporation by a legislative act passed on 
March 28th, 1874. 

By express and proper pleadings the defendants put at issue (1st) 
the corporate capacity of the plaintiff, and (2d) its — to stand in judg- 
ment on the bond sued on. 

It became necessary for plaintiff to establish, by affirmative proof, 
as an essential part of its case, both its corporate capacity, and its right 
to sue on the bond. 

Counsel for defendants, in his oral argument, called our attention to 
the entire absence of evidence upon these essential points, and demanded 
the affirmance of the judgment appealed from on that ground. 

Neither the plaintiff’s charter nor the act before Hero, notary, were 
offered in evidence. 

The charter of plaintiff, although a legislative act, is a private stat- 
ute, which requires to be offered in evidence in order to have effect in 
judicial proceedings. Such was the express decision of this Court in the 
case of Mandére vs. N. O. Savings Institution, 28 An. 415, which is in 
‘harmony with sound jurisprudence. ist Greenleaf on Ev.; Dwarris on 
Statutes. 

There is thus no proof whatever of plaintiff’s corporate capacity, 
which would be sufficient to abate the present action. 

There results an equal absence of evidence in support of the allega- 
tions of its petition touching its proprietorship of the claim sued on. 
This last defect was sought to be remedied by the offer of an act pur- 
porting to be signed by the members of the original association, after 
the institution of this suit, maintaining and confirming the right of the 
present plaintiff to stand in judgment. This act is signed by a number 
of persons, but is accompanied by no proof to show that the persons 
signing were really members of the original association, or that they 
were all of said members, or what proportion of said members they were. 

It could, therefore, form no basis for a judgment in favor of plaintiff 
for the whole or any fixed proportion of the claim asserted by it under 
the bond. 

The judgment appealed from was one of nonsuit, and, for these 
reasons, it is affirmed at appellant’s costs. 
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No. 6880. 


Mr. AND Mrs. J. M. Conté vs. L. B. Carn ET AL. 


A subsequent mortgagee has no interest in the question whether an antecedent mortgage was 
or not properly re-inscribed, when the property upon which said antecedent mortgage 
rested, was sold and the purchaser assumed the mortgage as part of the price of sale, and 
the act of sale was recorded before the alleged peremption of the said antecedent mort- 
gage. The holder of such vendor's privilege will necessarily outrank the subsequent 
mortgagee, whether the said assumed mortgage is or is not perempted. 

Plaintiff's demand comes within the purview of the Revocatory action, to which, under the 
facts of the case, the prescription of one year applies. 


| or from the Fifth District Court, parish of Orleans. Rogers, 
J. 


Geo. L. Bright for Plaintiffs and Appellants. 
J. McConnell for Defendants and Appellees: 


First— Mortgages, under the hypothecary system of Louisiana, may be given to secure debts 
having no legal existence at the date of the mortgage, and to secure loans to be obtained 
in the future on the faith of its security. C. C. 3292 (3259.) 

Such mortgage shall be realized, in so far as the promise shall be carried into effect, by the 
person making it. C.C. 3293 (3260.) ; 

Second—It is not essential in such a mortgage, even with respect to third persons, that it 
should express on its face, that it was executed to secure future debts. 7 An. 297. 

Third—Such a mortgage may be described as a security for existing debts, and yet used to 
protect those which, in the contemplation of the parties, were to be created. 22 An. 285; 
7 An. 297, 

Fourth—The action en declaration de simulation cannot properly or legally be joined, in the 
same petition, with the action for revocation of real but fraudulent contracts, as the alle- 
gations of reality, which are essential to support the latter, are inconsistent with, and 
contradictory of, those of unreality necessary to maintain the former. 24 An. 123, 125; 24 
An. 35; 1 An. 133; 31 An. 863. 

Fifth—Subsequent mortgagees have the right to ascertain by action whether apparent con- 
tracts, made between their debtors and other persons, are real, or mere fraudulent simu- 
lations. e 

Sixth—Subsequent mortgagees have also a right, subject to the limitation which the law has 
prescribed, to an action for the avoidance of contracts, which, although they are real, were 
made in fraud of their rights as creditors. 

Seventh— Where property on which a mortgage exists is sold, and the purchaser assumes the 
payment of the mortgage note as a part of the purchase price, this stipulation gives to the 
holder of such mortgage note, from the date of such assumption, the additional security of 
vendor's privilege. 17 An. 255-257; 17 La. 67. 

Eighth—The object of pleading is to notify the adverse party of the nature of the claim or de- 
fense, that he may be prepared to rebut it, and not be surprised on the trial; and if the 
record discloses notice, previously brought home to the party, so that it was impossible for 
him to have been surprised, the lack of more full and explicit pleadings will not compel 
the rejection of pertinent evidence. 12 An. 786; 23 An. 675; 4 An.534; 5 An. 531; ib. 673; 
6 An. 531. 

Ninth—Where the validity of a mortgage is attacked by a subsequent mortgagee, the party 
holding the mortgage thus attacked, must be permitted to show by evidence its real char- 
acter and consideration. Where the plaintiff provokes the inquiry, he cannot object to its 
being pushed to the extent of finding out the real truth. 22 An. 286. 
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Tenth—Where the evidence, as in this case, shows that the contract assailed is not a mere 
simulation, but, on the contrary, establishes it to be a real and veritable contract, the 
prescription ot one year applies to the action for its revocation. C.C. 1987 (1982), 1989 
(1984), 1994 (1989); 24 An. 123; ib. 246; ib. 552; 7 Am. 297; 6 An. 87; 6 R. 142; 3 La, 29; 8 
N.S, 675; 1 An. 133. 





The opinion of the Court was delivered by 

Bermupez, C. J. This is a suit for the cancellation of mortgage 
inscriptions. 

The plaintiff avers that she has obtained a judgment against Antonio 
Palacio for $9314 with interest, which was duly recorded on the 21st of 
June, 1875, in the mortgage office of this parish; that she issued execu- 
tion under it and seized real estate belonging to the defendant; but that, 
owing to three inscriptions, made in said office, anterior to her own, ap- 
parently affecting the property to the extent of $53,000 with interest, 
etc., which by far exceeds the value of the real estate, she was and still is 
obstructed in the collection of her claim. 

She charges that the first inscription made on the 16th February, 
1866, of an act of mortgage executed by one Randall in favor of James 
McConnell, to secure $3000, was not renewed until the 16th of March, 
1876, more than ten years afterwards; that the property then mortgaged 
was subsequently, viz: the 21st February, 1867, acquired by Palacio and 
forms part of the real estate seized as aforesaid; that the inscription 
within the ten years, viz: on the 27th of February, 1867, of the act of sale 
by Randall to Palacio, although it contained an assumption of the debt 
and a reversion of the mortgage in favor of McConnell, did not operate 
as a reinscription, and the original inscription of 1866 having perempted 
should be canceled. She charges that the second inscription of an act of 
mortgage, executed on the 8th of May, 1874, by Palacio, in favor of Jose 
San Roman for $25,006, with interest, etc., is a simulation, and should be 
erased from book 128, fol. 266. She charges that the third inscription of 
an act of mortgage executed on the 15th January, 1874, by Palacio, in 
favor of L. B. Cain, for $25,000, with interest, is a fraud, and should be 
canceled. She avers that McConnell claims to be the owner of the pre- 
tended notes secured by the $3000 mortgage; that L. B. Cain claims to 
represent the notes said to be secured by the $25,000 mortgage, last- 
mentioned. And she prays for a cancellation of all said inscriptions, five 
in number, and for a money judgment for damages sustained, in the 
shape of attorneys’ fees, etc. 

Cain filed exceptions and an answer. His defence was adopted by 
his co-defendants. The exceptions were referred to the merits, to be 
disposed of therewith. 

The exception filed by the defendants set up the prescription of one 
year to plaintiffs’ action, as, in character, revocatory of the mortgage of 
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May 15th, 1874, by Palacio to Cain, said to have been made in fraud of 
plaintiffs’ rights and to her injury. 

The lower court passed upon the merits and upon the exceptions 
simultaneously, and rendered judgment in favor of the defendants. The 
plaintiff appeals. 

We propose to consider the charges made against the validity of the 
inscriptions, in the order in which they have been above chronologically 
announced. 

I. The evidence shows that on 21st February, 1867, Randall sold the 
property mortgaged to James McConnell to Palacio who, as part of the 
purchase price, assumed payment of the notes and the reversion of the 
mortgage. The act by which this was done, was recorded in the mort- 
gage office, on the 27th of February, 1867, the assumption and reversion 
being fully set forth in the registry; that is, within the ten years follow- 
ing the inscription of the act of mortgage by Randall to McConnell. 
The notes, together with the mortgage securing them, were afterwards 
transferred by McConnell to Cain, who was a subsequent mortgage 
creditor. 

Plaintiff’s judgment against Palacio was recorded more than eight 
years afler this assumption and reversion, viz: on the 21st June, 1875. 

t is indifferent to plaintiff, whether the act of mortgage in favor of 
McConnell was or not reinscribed within the ten years following its 
original inscription ; nay, whether it ever was recorded at all. It is 
sufficient, in order to strip plaintiff of all interest to question the valid- 
ity of the inscription and reinscription, that the debt of $3000 was 
assumed and made part of the purchase price, and that the act men- 
tioning the same was properly recorded before the judgment was put 
on the mortgage books. That registry was notice to the world of the 
encumbrance existing on the property to secure the payment of the 
$3000 notes with vendor’s privilege. 

Had plaintiff’s judgment been recorded previous to the registry of 
the assumption and sale, and had the original inscription not been 
seasonably and regularly renewed, a question quite different would be 
presented. 

What is it to the plaintiff that part of the purchase price was a debt 
due to McConnell, or an original indebtedness to Randall, the vendor, 
arising directly and merely from the sale of the property to Palacio? 
32 An. 283; 17 An. 255; 20 An. 385; 21 An. 521, 523; 12 R. 399; O. B. 
47, fol. 190-5; R. C. C. 1890 ; 1902 ; 3249. 

MeConnell’s transfer and conventional subrogation was, at the time, 
unnecessary. Cain, himself a mortgage creditor, subsequent in rank, 
had an interest in paying, with an intention to purchase, that preferred 
debt and, by such payment or purchase, was subrogated of right, by 
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operation of law, to McConnell’s titles to the claim and mortgage. R. 
©. C. 2161 (1) 9 An. 247; 20 An. 359; 31 An. 859. 

As transferree and subrogee of McConnell, Cain, who had been re- 
ceiving interest from Palacio from 1867 up to August 1875, does not rely 
so much on the original act of mortgage and inscription in 1866, as he 
does upon the sale by Randall to Palacio, as an independent act, whereby 
payment of the debt was assumed and secured by vendor’s privilege, on 
the property sold. It was lawful for Randall to make the stipulations 
in favor of McConnell, as the holder of the $3000 claim, as a condition 
of the sale. The moment they were accepted by McConnell they con- 
stituted a binding and irrevokable contract, as to him, the terms of 
which enured to the benefit both of Randall and himself. R. C. C. 1890, 
1902, 1903, 3249, 3271. 19 An. 125; 17 L. 66; 12 R. 279;3 L. 112; 3 R. 
216; 17 An. 256; 5 An. 225; 6 R. 407; 23 An. 757; 20 An. 223; 12 R. 
399, 152; 5 M. 322; 5 R. 240; 6 R. 607; 5 An. 228. See, also, Scionneaux 
vs. Waguespack, 32 An. 283. 

There can be no doubt that the inscription of the McConnell mort- 
gage, made on February 27th, 1866, not having been renewed until 
March 16th, 1876, has perempted ; but its peremption does not affect 
the security resulting from the act of sale by Randall to Palacio, on Feb- 
ruary 21st, 1867, recorded on the 27th following, for the payment of the 
purchase price, which, as a legal concomitant, was secured by vendor’s 
privilege, without the requirement of any stipulation at all. Adheret 
visceribus rei. R.C. C. 3249, 3271, 3251; 3 An. 600; 4 An. 313; 32 An. 
822, 828; Troplong, Vte. II, No. 592, 596; Laurent Cours Elém. vol. 4, 
No. 400. 

That principle springs into existence from the mere fact of a sale on 
credit and continues in force as long asthe price remains due, contingent 
on proper registry to bind third parties. It extends, not only to such 
portion of the price as may be due to the vendor, but aiso to all other 
portions which may be represented by others and which form a consid- 
eration for the sale. They are all protected by law, with this distinction, 
however, that where part cf the price is a debt of the vendor, the cred- 
itor holding that debt would outrank the vendor; as for instance, where 
there are successive sales on which the price is due, wholly or in part, 
the first vendor is preferred to the second, the second to the third, and 
so throughout. 

If. The second inscription, charged with simulation, is proved to 
have been canceled at the time of the mortgage to Cain. The certifi- 
cate annexed to the act shows the cancellation. It was not, therefore, a 
stumbling-block in the way of plaintiff. 

IIf. The transactions between Palacio and Cain, which resulted in 
the issue of the notes of the former for $25,000, secured by the act of 
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mortgage of May the 15th, 1874, which was duly recorded on the next 
day, took place nearly three years previous to the institution of this 
suit, which was brought onthe 10th of April,1877. Plaintiff’s judgment 
was rendered on the 18th of June, 1875, more than one year after the 
mortgage in question was consented. 

The action given by law to creditors to cause to be revoked, con- 
tracts made by their debtors in fraud of their rights, with a view to 
deprive them of their recourse against their property, and coming within 
the purview of the provisions of the Code on the subject, is limited to 
one year, from the time the creditor has obtained judgment against the 
debtor, and then only when his debt, or claim, accrued before the con- 
tract was formed. R. C. C. 1987, 1989, 1994, 1993. 


This suit was brought nearly three years after the date of the 
contract sought to be revoked. The exception of prescription of one 
year was well taken and properly sustained. 6 N.S. 675;6 R.142;9 R. 
275 ; 3 La. 29; 2 R. 277; 24 An. 123; 4 L. 260; 24 An. 246, 522; 8 La. 
106; 4 R. 408, 438; 11 L. 424, 532; 2 An. 483, 659; 14 L. 308; 4 An. 65; 
3 An. 248; 16 La. 103, 370; 6 An. 439; 19 La. 594; 7 An. 298 ; 12 An. 889. 


This view of the case renders it unnecessary for us to consider the 
bill of exception taken by the plaintiff to the admission of the evidence 
introduced by the defendant under his answer, and which plaintiff claims 
should not have been received under the averments in the answer, 
which are charged as being fatally vague and indefinite. 


Were plaintift’s exception sustained and the evidence rejected, and 
had the suit been brought in time on the charge of fraud, we would not 
hesitate to say, the burden being on plaintiff to establish the charge, 
that she has failed in her assaults. 

We find no error in the judgment appealed from. 

It is, therefore, affirmed with costs. 








No. 8156. 


THE Strate oF LOUISIANA, EX REL. Em1te Ecvyer, vs. E. A. Burke, State 
TREASURER. 


In a suit to compel the Treasurer of the State by Mandamus to stamp six bonds of the State 
of Louisiana, for $1000 each, reducing the interest thereon, under the provisions of the 
Ordinance of the Constitutional Convention of 1879, this Court has jurisdiction, because 
the amount in dispute is the interest on $6000, at the rate of two per cent per annum for 
tive years, three per cent for fifteen years, and four per cent thereafter until the year 1914, 
making an aggregate sum of $6660. 

Act No 121 of 188, Sec. 6, providing that ‘“‘ * * * no bond shall be stamped until the said 
January coupon shall have been surrendered to the Treasurer or Agent,” is violative of 
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the Constitutional Ordinance, in imposing additional requirements for the stamping of 
the bonds, and, to that extent, it is inoperative. 

The duty of the Treasurer to stamp said bonds, as required by the Ordinance, is purely minis- 
terial, and he should be compelled by Mandamus to perform it. 


oo from the Civil District Court for the parish of Orleans. 
Tissot, J. 


D. C. & L. L. Labatt and Chs. S. Rice for the Relator and Appellant: 


First—A mandamus will lie to enforce the performance of a mere ministerial duty against the 
State Treasurer. C. P., Art. —, and 2 Otto, McComb. 

Second—The State debt ordinance in the second article is not conditional on the creditor's 
acquiescence in the third article, and any legislation to produce that result is unconstitu- 
tional and void. ~ 

Third— The refusal of the Treasurer to stamp the bonds at the reduced interest is based on 
an unconstitutional statute of the Legislature requiring surrender of the coupon due 
January 1, 1880, without payment, which effectually violates the Federal Constitution, 
Art. 1, Sec. 10, by impairing the obligation of a contract. 

Fourth—The State judges are personally and officially bound to administer the Federal con- 
stitution as the ‘‘supreme law of the land.” 1 Wheaton, Hunter vs. Martin; 1 Wh., 340. 

Fifth—This proceeding by mandamus is in no sense a suit against the State, but, on the con- 
trary, is authorized by the State to enforce her will, as expressed in the organic law, 
according to justice and equity. 

Sixth—The State is not presumed to have authorized its officer to resist obedience to her 
behests, based on an iniquitous condition in a statute, which amounts to confiscation, spo- 
liation or repudiation, because she was powerless under her Federal relations to do so if 
this were attempted. 


J. C Egan, Attorney General, for the Respondent and Appellee: 


First—This Court has no jurisdiction in this case, as the amount involved is under one thou- 
sand dollars. 

Second—The State Treasurer is prohibited from stamping these bonds by Act No. 121 of 
1880, unless the January coupons should be surrendered. 

Third—The relator cannot accept one portion of the debt ordinance and reject another. 


The opinion of the Court was delivered by 

Levy, J. The relator represents that he is the holder and owner 
of six bonds of $1000 each issued by the State of Louisiana, under 
authority of an act of the General Assembly of January 24, 1874, No. 3, 
payable in 1914, with interest at seven per cent per annum, making $35, 
due semi-annually, on Ist July and 1st J anuary of each year from 1874; 
that the payment of principal and interest is provided for by a levy of 
an annual tax, fixed and guaranteed by an amendment of the Constitu- 
tion of 1868; that, by an ordinance passed by the Constitutional Conven- 
tion of 1879, which was submitted to and adopted by the people, relator 
was entitled to present said bonds to the Treasurer of the State, for the 
purpose of reducing the interest as set forth therein, and it is madea 
mere ministerial duty of said Treasurer to stamp thereon the following 
words, to wit: 
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“Interest reduced to two per cent per annum from January 1, 1880, 
three per cent per annum for fifteen years, and four per cent per annum 
thereafter.” 

He alleges that he has presented said bonds and informed him of 
the acceptance of the terms and conditions in said ordinance, and re- 
quired him to perform the duties imposed on him by law, which he 
refuses and neglects to perform, to relator’s injury and detriment and 
without warrant of law. He avers that the duty of said Treasurer is 
merely ministerial, and the law has lodged with him no discretion in the 
premises. He further alleges that he has a valid contract with the State, 
which is protected by the Federal Constitution, Art. 1, Sec. 10, and by 
the Constitution of the State of Louisiana, Arts. 155 and 110 of 1868, 
and that no law can be legally passed to impair its obligation. He prays 
for a mandamus to said State Treasurer, commanding him to perform 
said duties, and that the said mandamus be made peremptory, after due 
proceedings ha. A provisional writ of mandamus was issued. 

The Treasurer answers, that the law authorizing the stamping of 
the bonds of plaintiff makes it conditional on the bondholder’s surren- 
dering his interest-coupons, due January Ist, 1880, and all the coupons 
falling due subsequently, and denies that relator has offered to surren- 
der these coupons. He alleges that he has no authority to stamp said 
bonds until said coupons have been delivered up as the law requires. 
He further alleges that the service required of him by plaintiff is not a 
ministerial duty, and that the judiciary has no control over the execu- 
tive and co-ordinate branch of the State government except as regards 
purely ministerial duties of executive officers. He prays that the per- 
emptory mandamus be refused, ete. 

There was judgment of the lower court refusing the peremptory 
mandamus prayed for, and relator has appealed. 

In his brief, defendant suggests that this Court is without jurisdic- 
tion as to the appeal, because the amount in dispute is the January cou- 
pons on six bonds of $1000 each, amounting to $210. We think this 
objection is not well taken. In our opinion the amount in dispute is the 
interest on the bonds of $6000, at the rate of two per cent per annum 
for five years from January Ist, 1880, three per cent for fifteen years, 
and four per cent thereafter unt.l the year 1914, making an aggregate 
sum of $6660. 

Relator’s right to have the bonds stamped is given by ordinance of 
the Constitutional Convention of 1879, known as the “ Debt Ordinance,” 
which was adopted by the voters of the State. This ordinance, so far 
as it relates to this case, is as follows: 

Art. I. Be it ordained by the people of the State of Louisiana in 
Convention assembled, That the interest to be paid on the consolidated 
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bonds of the State of Louisiana, be and is hereby fixed at two per 
centum per annum for five years, from the first of January, 1880, three 
per centum per annum for fifteen years, and four per centum per annum 
thereafter, payable semi-annually. * * * * * 

Art. 2. The holders of the consolidated bonds may at any time pre- 
sent their bonds to the Treasurer of the State, or to an agent to be 
appointed by the Governor,—one in the City of New York and the other 
in the City of London,—and the said Treasurer or agent, as the case 
may be, shall indorse or stamp thereon the words “interest reduced to 
two per cent per annum for five years from January Ist, 1880, three per 
cent per annum for fifteen years, and four per cent per annum there- 
after;” provided, the holder or holders of said bonds may apply to the 
Treasurer for an exchange of bonds, as provided in the preceding 
article. 

Art. 3. Be it further ordained, That the coupon of said consolidated 
bonds falling due the first of January, 1880, be and the same is hereby 
remitted, and any interest taxes collected to meet said coupon are hereby 
transferred to defray the expenses of the Etate government. 

The proviso in the second article refers to the right of the holders of 
consolidated bonds to exchange them for other bonds to be issued at 
the rate of seventy-five cents on the dollar of bonds held and to be 
surrendered by such holders as fixed by first article, the said new issue 
to bear four per cent per annum interest, payable semi-annually. 

The terms, conditions and requirements of this ordinance are plain, 
unmistakable and mandatory. In order to enable the holders of the 
bonds to avail themselves of the provisions of Art. 2, they “ may at any 
time present their bonds to the Treasurer of the State, and the said 
Treasurer shall indorse or stamp the words” prescribed in the article. 
The ordinance, which by its adoption by the people, “forms a part of 
the Constitution ” requires this and"nothing more. Sec. 6, Act No. 121, 
of 1880, reads: “ That any holder of said consolidated bond or bonds 
may at any time present his bond or bonds to the State Treasurer, or to 
either of said bond agents, and the said Treasurer or the said agent to 
whom presented, as the case may be, shall stamp such consolidated 
bond with the stamp furnished him by the Governor, after first detach- 
ing from said bond the coupon which fell due on the first day of Janu- 
ary, 1880. No bond shall be stamped until the said January coupon 
shall have been surrendered to the Treasurer or agent.” 

We do not think the Legislature has the right either to enlarge or 
detract from the plain provisions and enactments of the Constitution. 
That instrument defines with precision what may be done by the bond- 
holder, and what shall be done by the Treasurer, and, therefore, without 
a special grant of power, the Legislature can no more impose additional 
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requirements in the matter, than it can by statute abrogate or repeal, or 
set at naught the expressed requirements. 


The relator has the right to demand and the Treasurer has the duty 
imposed upon him to comply with the provisions of article two of the 
ordinance in the manner therein directed; and the requirement of the 
surrender of the couron, as a condition precedent to the stamping of the 
bond, is violative of the Constitution itself, in conflict therewith, and the 
act 121, therefore, inoperative to that extent. 


In his answer, defendant, alleges that, the service required of him 
by relator is not a ministerial duty, and that the judiciary has no 
control over the executive and co-ordinate branch of the government 
except as regards purely ministerial duties of executive officers. As 
regards the first proposition, we decide that the service required in this 
case is the performance of a purely ministerial duty, and this is too 
plain to require argument. As to the second proposition, it is elemen- 
tary; but while fully recognizing the independence and all the rights of 
the co-ordinate branches of the government, it is only necessary to say 
that it is the province and duty of the judiciary, whenever the question 
is properly brought before it in judicial proceedings, to decide whether 
duties sought to be enforced at the hands of officers, are or are not 
ministerial, and that it is of the essence of the judiciary to adjudge 
such questions, as otherwise these officers would themselves by their 
own decision be judges of their legal and constitutional powers. 


It is, therefore, ordered, adjudged and decreed that the judgment 
of the lower court be annulled, avoided and reversed, and proceeding to _ 
render such judgment as should have been rendered by said court, it is 
now ordered, adjudged and decreed that the mandamus prayed for be 
made peremptory and the same is perpetuated; appellee to pay the 
costs of both courts. 





No. 7828. 


Joun C. WEEms, Jonn S. Raney, SuBROGATED, vs. THE DettTa Moss 
CoMPANY. 


An agent employed to solicit sales of the goods of a manufacturer, with a monthly salary and 
a commission on all sales effected by him, is not a clerk within the meaning of the law, in 
respect to the privilege for the payment of salaries. 

A judgment. recognizing the privilege of a creditor, does not conclude other creditors in a 
coneurso and only makes a prima facie case against them. 

The pledgee may have possession through a third person, chosen by him and the pledgor. 


| ¥ from the Sixth District Court, parish of Orleans. Rightor, 
J. 
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J. O. Nixon, Jr., for Plaintiff and Appellant: 


First—Reichard’s pledge is invalid because there was no actual delivery. 17 L. 185-428; 18 
L. 453; 6 A. 516; 19 A. 368; 26 A. 185; C. C. 3162. 

Second—He has no seizure because the description of the property is too vague to give any 
information as to what was seized. 





Third—He lost any privilege under his fi. fa. by the failure to obtain a copy within twenty- 


four hours, C. P. 642. 
Fourth—The privilege of defendant or a clerk is established by the judgment and concludes 
all parties 19 A. 143; 5 A. 401; 4 A. 135; 17 L. 205; 15 L. 59; 14 L. 459. 
Fifth—That privilege is superior to that of a seizing creditor. 1 R. 443. 
The validity and regularity of our ji. fa. cannot be attacked by Reichard who claims the 
proceeds of property sold under it. 2 A. 648; 3 A. 454; 16 A. 287; 21 A. 262-495; 22 A. 
135; 23 A. 245; 24 A. 289-597; 28 A. T11; 29 A. 274, 


Leovy & Kruttschnitt for Defendant Reichard, Appellee : 


First—Defendant in rule is entitled to payment by preference over plaintiff in rule out of the 
fund in the sheriff's hands: (a) Because he was pledgee of the property sold to realize 
the fund. (b) Because, at the date of the sale, said property was held by the sheriff under 
a writ of fieri facias issued by said defendant in rule, and enjoying priority over the writ 
of plaintiff in rule. 

Second-—Plaintiff in rule is not entitled to a clerk’s privilege on the fund in dispute for two 
reasons: (a) Because his judgment is not based upon a debt for salary as clerk. (b) Be- 
cause the evidence of the alleged privilege was never recorded, as required by the laws 
in existence at the time when the rights of the various parties to the fund in dispute 
were fixed. . 

Third— Under said laws, a judgment was not even prima facie proof, inter alios, of the exist- 
ence of a privilege recognized by it, because the question of privilege vel non as between 
debtor and creditor was then an entirely different one from the same question as between 
conflicting creditors. 

Fourth—Under said laws, the question of privilege vel non, as between debtor and creditor, 
depended upon the nature of the debt; as between conflicting creditors it depended upon 
registry. 

Fifth—Plaintiff in rule claims that defendant in rule has no claim under his fi. fa., because 
that fi. fa. was returned by the sheriff at its expiration, and because the clerk failed to 
send acopy to the sheriff within twenty-four hours as required by C. P. 642. To this 
claim, defendant in rule answers: (a) The premises upon which it is based are not true. 
(b) Even if they be true, defendant’s rights are not affected, because the sale out of which 
the fund in dispute was realized took place during the seventy days when the original writs 
of both plaintift in rule and defendant in rule were in full force. The rights of all parties 
to the proceeds of sale were fixed by that sale, and the action ot the sheriff, in demand- 
ing and obtaining a copy of the writ, was wholly unnecessary. Paul Pont Traité des 

* Hypothéques, p. 979, and numerous authcrities cited. 13 An. 559; 8 An. 505; 32 An. 352, 
(ce) The return of a fi. fa. upon its return day, does not operate a release of any seizure 
thereunder, unless the seizure be released by order of the party in whose favor it was 
made, or by order of court. 24 An. 164; R.S. 3416. 





The opinion of the Court was delivered by 

Pocus, J. In execution of a judgment in favor of plaintiff, all the 
property belonging to the Delta Moss Company, an insolvent corpora- 
tion, was sold and realized the sum of $1465. 

Plaintiff's claim to be paid from said proceeds the full amount of his 
judgment of $456 is resisted by Augustus Reichard, another judgment 
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creditor of the same defendant for $1500, who claims a preference over 
the proceeds, by reason of a pledge made to him by the defendant, of all 
the property, subsequently seized and sold, and by further reason of a . 
priority of seizure of said property under a writ issued on his judgment, 
which writ had been enjoined by third parties, who had intervened in his 
suit for the purpose of arresting the execution of his judgment. * 

A. Mercier, the owner of the land on which the defendant’s factory 
had been erected and on which the property seized was situated, also in- 
tervened, and set up the lessor’s privilege for an unpaid balance of rent 
of $75. 

The judgment of the lower court distributed the proceeds as follows: 

1st. Allowing to A. Mercier, under the lessor’s privilege, seventy-five 
dollars. 

2d. Allowing to plaintiff the sum of sixty-eight dollars, realized by 
property seized under his writ only, and not covered by Reichard’s 
seizure. 

3d. Allowing the balance to Augustus Reichard under his judgment 
and pledge. 

Plaintiff appeals and urges the reversal of the judgment on several 
grounds, which we shall consider seriatim: 

1st. He relies on his judgment, which recognized his privilege on the 
defendant’s property for the unpaid balance of his wages as clerk in the 
employ of the company, and contends that this judgment concludes all 
parties. The authorities which he quotes in support of this position, con- 
tain nothing more than the recognition of a familiar principle, under 
which such a judgment in the case of a concursus, is prima facie evidence 
in favor of the party holding it, and throws the burden of proof on the 
party contesting the validity and binding force of the judgment. 

The privilege claimed by plaintiff, when tested by his own admission 
and by an extract from defendant’s books, cannot be recognized by us, 
and was properly enjoined by the District Judge. 

We find from that evidence that plaintiff was employed by defend- 
ant as a salesman, or agent to solicit sales of its moss, and that his com- 
pensation was a monthly salary of fifty dollars, and a commission on all 
sales effected by him, and that he was rot a clerk within thé meaning of 
the law, which secures by privilege the payment of the wages of that 
class of employees. ’ 

It follows, therefore, that the presumption of a privilege in his favor, 
as clerk, flowing from his judgment, is fully met and overcome by the 
evidence, and that he had no privileges as such on defendant’s property. 

He urges in the second place that Reichard had no privilege under 
the pledge which he set up, for want of delivery to him of the things 
pledged, as required by Art. 3162 of our Code, 
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The act of pledge, which was under the authentic form, recites that 
the property of the Moss Company, consisting of a building or factory, 
and numerous movable effects, fully enumerated, were putin the posses- 
sion of Reichard by the president of the company, thereto fully author- 
ized, and that by common consent, the property was placed in the pos- 
session of one G. D. Luce, who was constituted as the agent of Reichard, 
which trust was formally accepted by said Luce, who intervened in the 
act for such purpose. 

It further appears that subsequently, this trustee having abandoned 
his position, the President and Reichard, after making a second list of 
the things pledged, selected another party, as the keeper or custodian of 
the property, and that the possession of the latter continued until the 
seizure of the property by the sheriff. Under the provision of Art. 3162, 
which allows the possession of the pledgee to be vested in a third person, 
agreed upon by the parties, we find that these transactions show such a 
possession in the pledgee as the law requires, even under a vigorous 
construction of its provisions. 

The objection that the two custodians of the property pledged were 
employees of the company, has no force, and cannot destroy the effect 
of the delivery made to Reichard. 

By its own act the company had lost the custody and control of its 
property, and any attempt on its part to dispose of the property thus 
pledged, to the prejudice of the act of pledge, could have been success- 
fully and legally resisted by Reichard, the pledgee. Conger, Executor, 
vs. City of New Orleans, 32 An. 1250. 

The pledge of Reichard was, therefore, properly recognized and en- 
forced by the lower court. 

We find no error in the judgment appealed from, and it is, therefore, 
affirmed with costs. 








No. 7201. 


Tue Citizens’ Bank oF Loorsrana vs. L. GRAND, AND GLOVER & ODENDAHL. 


This is a suit against the payees of two checks, in the body of which it was declared by the 
maker, that they were given in payment of corn bought from said payees and that the 
money to be paid by the bank was an advance on exchange sold to it. Held that the 
payees of the checks were not privy to the declarations contained therein and were not 
bound by them. 


PPEAL from the Sixth District Court for the parish of Orleans, 
Rightor, J. 





Armand Pitot for Plaintiff and Appellant: 
First—Parties to a check for advances on a contract mentioned in the body of the check, 
commit themselves by their signatures on the check, and cannot afterwards contradict 
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the conditions torming the basis of the advance made, in order to exonerate themselves 
of the misapplication of the money to a contract different from that mentioned in the 
check. 

Second—The endorser of a check to his own order, upon which advances are made for his 
own benefit, cannot avoid his responsibility by saying that he did not read the check. 
The legal presumption is to the contrary. 

Third—The testimony of a party interested cannot be admitted by the Court to contradict 
the written conditions certified by his signature. 

Fourth—The testimony of a party interested cannot, even when it does not contradict writ- 
ten evidence, outweigh the testimony of two disinterested persons; a fortiori when the 
testimony of said disinterested witnesses is corroborated by the contract signed by the 
party interested. 


Miller, Finney & Miller on the same side. 


Singleton & Browne for Defendants and Appellees: 


First— That L. Grand was a necessary party to this suit, and, in his absence, as a party, the 
judgment of the lower court must be confirmed. 

Second—The writ of sequestration should be set aside, because the security on the sequestra- 
tion bond was not good and solvent, which is a condition precedent. And because plain- 
tiff had no lien on the corn, sold by Glover & Odendahl to Grand. 17 La. 437; 2 An. 415; 
4 An. 425; 12 An. 41; 13 An. 52; 9 Rob. 476; R. C. C. 2162. 

Third—We have shown that the checks sued on impose no contract upon Glover & Odendahl 
towards the bank. That the checks, so far as Glover & Odendahl are concerned, contains 
a statement that L. Grand had purchased from them corn generally, and that they were 
drawn to pay the balance of the price, the correctness of which is admitted by both the 
bank and L. Grand. 

Fourth—That if the bank intended to make Glover & Odendahl liable on L. Grand’s contracts 
with the bank, it was as security, and this cannot be done, because the checks are vague 
and unintelligible and do not clearly define any contract or contracts existing between L. 
Grand and the bank, ‘‘Suretyship cannot be presumed; it ought to be expressed, and is 
to be restrained within the limits intended by the contract.” R. C. C. 3039. 

Fitth—There is no written evidence to establish a contract on the part of Glover & Odendahl, 
to make themselves liable for the obligations of L. Grand; and hence, they cannot be 
made liable for Grand’s contract or contracts with the bank. R. C. C. 2278. 

Sixth—The bank intended by the checks to make Glover & Odendahl (without interest or 
remuneration) perform duties which belonged only to the officers of the bank, which is 
unusual and unjust, and should not be enforced by this Court. 6 An, 611. 


The opinion of the Court was delivered by 

Levy, J. The Citizens’ Bank of Louisiana brought suit against L. 
Grand, drawer, and Glover & Odendahl, payees and endorsers of two 
checks, one for $10,000, dated June 2d, 1877, and the other for $5000, 
dated June 4th, 1877, which checks (with the difference in date and 
amounts) read as follows: « 
* New Orleans, June 2d, 1877. 


“The Cashier of the Citizens’ Bank of Louisiana will please pay 
Messrs. Glover & Odendahl or order, ten thousand 7% dollars, in part 
payment of corn bought from them, the same being an advance on ex- 
change, for 40,000 bus. of corn, sold to your bank.” 
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“The bill of exchange to be furnished complete within five days 
from date of: sale.” 
** $10,000. (Signed) L. GRanp. 
“(Endorsed and signed) GLoveR & ODENDAHL, 
per N. E. Battey.” 
Plaintiff seeks judgment against all said defendants in solido for 
the amount of these two drafts, on the ground that these checks were 
given for exchange to be delivered to them as stipulated in the checks, 
this exchange being for corn sold by Glover & Odendahl to Grand, to 
the extent of 40,000 bushels, and that the corn was other than that 
which had been sold to Grand, shipped on the vessel “ Arno”; that 
Glover & Odendahl, knowing that the exchange thus to be furnished was 
given for payment of other corn (on which the bank would have a ven- 
dor’s lien), applied these checks to the payment of the corn shipped on 
the Arno, and by endorsing the checks, bound themselves to apply their 
proceeds as the bank and Grand had contracted in the check. The de- 
fendant Grand, although duly cited, filed no answer and put in no ap- 
pearance in the suit; and no proceedings beyond citation appear to have 
been had against him. ; 
The defendants, Glover & Odendahl, admitted the receipt of the 
two checks and the collection of the amount thereof from plaintiffs. 
They aver that the two checks were given to them by Grand, in pay- 
ment of about thirty-one thousand bushels of corn, sold to him by them, 
and shipped and placed on board the bark Arno and delivered to Grand, 
after the corn had been laden on board the said bark by these defend- 
ants in their own names and for their own account. They denied that 
at the time said checks were delivered to them, in part payment of the 
corn laden on said bark or since, they had in their possession or under 
their control, any corn or other property belonging to said Grand, in 
whole or in part, in which he (Grand) was interested, either directly’or 
indirectly; they aver that the corn shipped by them on board the bark 
Alpha and the steamer Vanguard belongs to them, and Grand never had 
any interest in the same, and the same had never in whole or in ‘part 
‘been delivered to said Grand, and the plaintiff well knew this fact, be- 
cause the plaintiff had been previously so informed in answer to a direct 
interrogatory propounded by its clerk or agent to these defendants; 
that, the corn for which said checks were given in part payment of the 
price thereof, was the corn shipped on the bark Arno as above stated. 
They reserved the right to sue the plaintiff in a separate action for dam- 
ages caused them by the illegal seizure of the corn shipped by them on 
the Alpha and Vanguard, under the attachment and sequestration issued 
herein, at plaintiff's suit. 
We think the action of the lower court in allowing the substitute of 
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‘a solvent for an insolvent surety on the sequestration bond is sustained 
by the authorities relied on by him in his reasons for discharging the 
rule to dissolve the writ of sequestration. 

We can perceive no grounds on which plaintiff’s claim against Glover 
& Odendahl can be maintained. There is nothing on the face of the 
checks, nothing in the statements, or so-called stipulations therein, which 
connect them with any contract or agreement with Grand, that these 
checks were to be applied to the payment of corn sold, delivered or to 
be shipped on any particular ship, or which goes to show that Glover & 
Odendahl knew anything of Grand’s transactions with the bank in re- 
gard to bills of exchange previously purchased by the bank and drawn 
against the shipment on the Arno. Odendahl testifies positively that 
these checks were received by his firm “in part payment of the price of 
the corn shipped on the bark Arno.” In point of fact, the testimony 
shows that they had sold or delivered, or shipped no corn on the Alpha 
or Vanguard to, or for account of Grand. We are at a loss to perceive 
how the liability sought to be imposed on Glover & Odendahl can, 
under all the facts of this case and by application of any legal rules or 
principles, attach to them. The clause in regard to the furnishing the 
bill of exchange has, we think, been properly construed by counsel of 
defendants in their brief, as referring and applying to the understanding 
between Grand and the bank, and as being a “reference to the exchange 
and nothing more than a postscript or memorandum for the information 
or instruction of the bank.” The bank seem to have put this construc- 
tion upon it, or if they regarded the furnishing of the exchange as a 
condition precedent or necessary to be complied with, why did they pay 
the check before it had been done ? 

We find no error in the judgment appealed from, and it is, therefore, 
affirmed with costs. 





THE StaTE oF LOUISIANA VS. VICOMTE WALSH DE SERRANT. 


It is enough that the minutes of the court show that the Information was filed with the 
consent of the court; it needs not appear on the face of the Information itself. 

When the accused has not requested the court to assign Counsel to defend him, under the 
statute, he cannot complain that none was assigned to him, and make it the ground of a 
new trial. 


PPEAL from the Criminal District Court for the parish of Orleans. 
Luzenburg, J. 


J. C. Egan, Attorney General, for the State, Appellee. 
H. N. Ogden, by appointment of the Supreme Court, for Defendant 
and Appellant. 
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The opinion of the Court was delivered by 

Topp, J. The defendant was tried on an information against him 
for grand larceny, was convicted and sentenced to five years’ imprison- 
ment at hard labor in the State penitentiary, and has appealed from 
such sentence. 

His counsel has filed in this Court an assignment of errors, upon 
which he relies for a reversal of the sentence. The assignment is as 
follows : 

1. That the information does not appear on its face to have been 
filed with leave of the court. 

The information on the face of it shows and states: “That the 
District Attorney for the parish of Orleans * * * * in proper 
person comes into the Criminal District Court for the parish of Orleans, 
and gives the said court here to understand and be informed,” &c. 
The information was, thereupon, filed, on the same day as presented, 
10th January. 

On the next day (11th) the following appears from the minutes ; 

“ Information for grand larceny having been filed in this case by 
the assistant district attorney with the consent of the court, and the said 
case having been apportioned by lot to section “ B” of this court,” &c. 
This was sufficient to show that it was filed with leave of the court. It 
is not sacramental that this leave should appear totidem verbis on the 
face of the information itself. 

2. * That said information does not charge any crime, as it fails to 
state that the articles charged to have been taken and carried away 
were so taken with the felonious intent to convert to his (the taker’s) 
own use, and make them his own property, without the consent of the 
owner.” 

The information, after describing the property and setting forth the 
ownership thereof, proceeds to charge that the same “then and there 
being found, the defendant feloniously did take, steal and carry away, 
contrary to the form of the statute,” &c. 

This was sufficient, and the other averments mentioned in the as- 
signment were wholly unnecessary. 

3. The assignment further avers: “ That the accused was a for- 
eigner, unable to speak or understand the language in which his trial 
was conducted, and that the court below failed and neglected to provide 
counsel to assist in his defence ; that, therefore, he had no proper trial.” 

Upon this point, we find from the record that the accused at one 
stage of the proceedings was represented by counsel, and that the case 
was assigned for trial on a day stated, on motion of such counsel, 
though it does not appear he was defended by such counsel on the trial. 
It is, however, shown that, on the day fixed for trial, the accused an- 
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nounced himself ready ; that, when the information and plea were read, 
an interpreter was assigned to him, and that the witnesses called by the 
State were cross-examined by the accused. It does not appear that 
any request was made by the accused, of the court, for the appointment 
of counsel to him, and it is only upon such request that the judge is 
required to make the appointment. The statute on this subject (Sec. 
992 R. S.) reads: “‘ Every person shall be allowed to make his full 
defence by counsel learned in the law, and the court before whom he 
shall be tried shall immediately, on his request, assign to him such 
counsel as he shall desire.” 

We have closely scrutinized the proceedings pertaining to this pros- 
ecution, and we cannot find that a single right or privilege guaranteed 
to an accused by law was denied the defendant, but, on the contrary, 
that every means of defence in the power of the court was afforded 
him, and we find no error or irregularity in any part of the proceedings. 

It is, therefore, ordered that the sentence and judgment appealed 
from be affirmed. 








No. 8267. 
Tue STATE oF LOUISIANA vs. Mrs. Susan Baum. 


Act No. 84 of the Legislature of 1878, (authorizing police juries to prohibit the sale of liquors 
on Sundays, in the various parishes of the State), is violative of Article 114 of the Con- 
stitution of 1868, because all the objects of the law are not expressed in its title. Said 
Act is, therefore, unconstitutional, null and void. Decision in 31 An., 663, overruled. 

The same law is alsoinvalid and null, for delegating to the police juries, in the manner and 
form resorted to, the authority of the General Assembly to legislate, and that of the State 
to prosecute for the commission of the offence so provided for. 


4 PPEAL from the Seventeenth Judicial District Court, parish of East 
f\ Baton Rouge. Sherburne, J. 


G. W. Buckner, District Attorney, and J. C. Egan, Attorney General, 
for the State, Plaintiff and Appellee. : 


J. H. Lamon and Herron & Beale, for Defendant and Appellant : 


First—The Act No. 84, of 1878, undertaking to regulate the observance of the Christian 
Sabbath, is violative of the Constitutions of Louisiana of 1868 and 1879, and of the treaty 
of cession of Louisiana. Constitution 1868, Art. 12; 1879, Art. 4; Cooley, Constitutional 
Limitations, 476. 

Second—The title of the Act No. 84, Acts of 1878, does not express the objects embraced in 
the body of the act, and is, consequently, unconstitutional. Cons. 1868, Art. 114; Cons. 
1879, Art. 29. 

Third—The Act of 1878, No. 84, the Sunday law, if a general law, does not repeal Sec. 9, Act 
of 1878, incorporation of Baton Rouge, a special law. The inconsistent provisions of a 
general law do not repeal the provisions of a special law. 13 An. 458; 12 An. 492, 805. 
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Fourth—The General Assembly is without power to delegate its legislative power to a police 
jury in the manner in which it is done in the Act of 1878, No. 84. Cons. 1879, Arts. 14 
and 15; Cooley, Cons. Lim. 141. 

Fifth—The Legislature being prohibited from enacting local laws, cannot indirectly do so, 
as done in the Act of 1878, No. 84. Cons. 1879, Arts. 46 and 48. 

Sixth—Where an Act is unconstitutional under the Constitution of 1879, it is destroyed 
thereby, although not unconstitutional under the Constitution of 1868. Constitution 1879, 
Art. 258. 

Seventh—The ordinance of the pelice jury of East Baton Rouge, prohibiting the ‘‘ keeping 
open establishments on Sunday, for the purpose of selling,” is not authorized by, nor 
responsive to, the enabling Act of 1878, No. 84, which authorizes police juries “to make 
such regulations as they may deem proper in regard to the sale, barter, or exchange of 
intoxicating liquors or merchandise on Sunday, and to totally prohibit the same on Sun- 
day, if in their judgment necessary.” 

Eighth—An indictment for statutory offence must describe the offence in the words of the 
statute, or words certain and equivalent. 5 An. 324. Nothing can be taken by intend- 
ment. 10 An. 191. 

Ninth—An attempt to commit an offence is not punishable, unless there is a statute making 
it penal. Under our system, we have no offences except those so declared by statutes. 
7 Rob. 252, and many others. 


The opinion of the Court was delivered by 

Pocué, J. This is a prosecution, in the name of the State, and by 
indictment, for the violation of an ordinance of the police jury of East 
Baton Rouge, prohibiting the opening on Sundays of places of business 
for the sale, barter or exchange of intoxicating liquors and all kinds of 
merchandise. 

In a motion to quash the indictment, and in a motion in arrest of 
, judgment, the defendant brings to our consideration numerous de- 
fences, but, under the view which we take of the case, we shall notice 
only the following:, 

1st. That Act No. 84, approved March 13, 1878, under the sanction 
of which the ordinance of the police jury was framed, was violative of 
Art. 114 of the Constitution of 1868, then in force, in this, that said act 
did not express all its objects in its title, which reads as follows: 

* An act to authorize police juries to make such regulations as 
they may deem proper to prohibit or regulate the sale, barter or ex- 
change of intoxicating liquors or merchandise on Sundays.” 

After conferring the powers enumerated in the title, the act contains 
the following provision: 

* Violations of all ordinances, duly passed and promulgated, accord- 
ing to the provisions of this act, shall be considered misdemeanors, and 
the penalties fixed in said ordinances for violations thereof, shall be 
enforced by indictment or information in any court of competent juris- 
diction.” 

The inquiry suggested by the objection is, therefore, which or how 
many objects are expressed in the title of the act, and, in the second 
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place, whether more objects are contained in the body of the act than 
are expressed in its title? 

The language of the title is very plain and unambiguous, and clearly 
indicates but one object, which is to authorize police juries to make all 
regulations which they may think proper to regulate or prohibit the 
sale, barter or exchange of intoxicating liquors or merchandise on Sun- 
days. Nothing in the title indicates in the slightest degree the remotest 
intention in the law-maker’s mind to provide for a special or a new mode 
of enforcing obedience to such ordinances as might be adopted by the 
several police juries, in the State, under the powers conferred by the 
act. No one, reading the title of this act, could infer or imagine from 
its language that the body of the act contained any provision for the 
prosecution of violators of the ordinances which, in its title, the act 
purports to authorize and to sanction, and which may, in the future, be 
drafted by police juries under its authority. 

We take it as an undeniable proposition, that any one, familiar with 
the peculiar system of our laws in this State, would conclude, on read- 
ing the title of this act, and seeing therein no expression indicating an 
intention to enact a mode of enforcing the ordinances which the title 
contemplates, that the power of police juries to enforce obedience to 
such ordinances would be derived from their general powers as con- 
ferred under the then existing laws, and notably, from Sec. 2743 of the 
Revised Statutes of 1870, granting to police juries (paragraph 7) the 
power “to determine the quantum of fines against all such as shall 
transgress their regulations ;” which power has been continuously exer- 
cised since the year 1813, by suits instituted by police juries in their 
own name, through the proper officer, either of their own selection, or, 
as the case is at present, by a State officer, the District Attorney, to 
whom that duty is specially and exclusively entrusted under the law. 

But, keeping in view the object as expressed in the title of this act, 
would not such a reader be utterly surprised, on reading through the 
act, to find ip its body an enactment making the violation of any such 
future ordinance of a police jury a misdemeanor under the State laws, 
and providing for a mode of prosecution by information or indictment, 
or, in other words, in the name and under the authority of the State? 
Does not such provision contain an entirely separate and distinct object 
from that which is expressed in the title ? 

The object, as thus expressed, is to authorize and empower police 
juries to do certain things. The provision quoted defines the violation 
of the ordinance, the adoption of which is thus authorized, as a penal 
offence, and authorizes prosecution therefor, in the name and under the 
authority of the State. 

It is conceded that no law of the State prohibits the sale, barter or 
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exchange of intoxicating liquors or merchandise'on Sundays; the only 
reference to this subject, to be found either in the Constitution or laws 
of the State, is in the act now under consideration, and all that the act 
purports in its title to do, is to authorize police juries to act in the sub- 
ject matter. And, yet, in the body of the act, we find the power of the 
State pledged to the enforcement, by prosecution in its name and under 
its authority, of any and all ordinances, which may be enacted by police 
juries, either to regulate or to prohibit the sale, barter or exchange of 
intoxicating liquors or merchandise on Sundays, and this latter object 
is not expressed in the title. It would, indeed, be difficult to conceive 
or frame a statute more flagrantly violative of the constitutional re- 
quirement, under which every law must express its object or objects in 
its title. 

In a recent case, the Succession of Patrick Irwin, 33 An. 63, we had 
occasion to examine and review thoroughly, and at great length, the 
practical application of the constitutional requirement embodied in Art. 
114 of the Constitution of 1868; and to expound the reason and the 
philosophy of the rule, which has been the subject of study, comment 
and encomium of many distinguished writers on law. And we showed, 
in that opinion, how easy it was to violate with impunity this constitu- 
tional restriction, and that, consequently, our reports teemed with cases 
growing out of legislative encroachments on those constitutionally for- 
bidden grounds. 

A reference to those reported cases, fails to show a more glaring 
violation of the constitutional inhibitiun than is presented in the statute 
now under consideration. 

A case somewhat similar is found in 26 An. 142, John I. Adams vs. 
Asa Webster. In that case, the Court unhesitatingly struck with nul- 
lity section 8, of Act No. 47 of 1873, which was entitled “An act to 
enforce the payment of taxes due the State, providing for the seizure 
and sale of the property of delinquent taxpayers, and regulating the 
proceedings against them and against their property and tenants.” 
Among other astounding remedies for the enforcement of the collection 
of taxes, section 8 contained a provision under which the delinquent tax- 
payer forfeited his right to be a witness in his own behalf. The Court 
properly held that this was establishing a new rule of evidence, the ob- 
ject of which was not expressed in the title of the act, and that the 
provision should, therefore, be considered as unwritten or unconstitu- 
tional. In the statute now under consideration, the title of which pur- 
ports to authorize the police juries to adopt Sunday laws, we find in 
the act two other distinct and separate objects not expressed in the 
title, to wit: one defining a new penal statute, and the other providing for 
a new mode of prosecuting violators of certain police jury ordinances, 
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We must conclude that those two provisions of Act 84 of 1878, 
being not expressed in the title of the act, are unconstitutional, null 
and void, and could not be the lawful authority for the indictment in 
this case, and that the prosecution for such an offence in the name of 
the State was illegal. 

We are aware that in the case of the State vs. Bott, 31 An. 663, our 
immediate predecessors, disposing of a similar objection to the identical 
ordinance out of which this case sprung, reached a different conclusion, 
and maintained the constitutionality of the very provision which we feel 
compelled to annihilate. But with all the respect which we entertain, 
and the deference which we have never failed to show, for the opinions 
of our learned brothers of that distinguished Bench, we are reluctantly 
constrained to differ with them on this point, and to refuse to follow 
them, in the disposition they made of this important constitutional 
question, in the following language, which we quote from their decision: 
“The title of the act is sufficiently comprehensive. It indicates very 
clearly its whole purpose. No one after reading it could fail to be 
informed of the object of the legislation, and that is the intent of the 
constitutional provision upon that subject.” 

It is evident to our minds that the point had not been pressed by 
counsel, and did not receive the very serious consideration of the Court. 

In our researches and study on this question, we were mainly 
guided by a wise and salutary principle universally recognized, that 
laws in derogation of common right must be strictly construed and can- 
not be extended beyond their clear and precise import. 

Of this character, are, in our opinion, all laws seeking to restrain 
persons in their inherent and constitutional right to pursue, on any day, 
avocations or trades which are not wrong in themselves, or not forbid- 
den on other days; and of that class we consider all laws tending in 
the least, in their import, to infringe upon the salutary doctrine of the 
complete separation of church and:state; a doctrine which has dictated 
the brightest page of American history, and has always been the dis- 
tinguishing feature of American freedom. . 

We do not wish to be understood as saying that the State Legisla- 
ture is powerless to enact a general ‘State Sunday law, which has not 
yet been. attempted in this State, and on which, therefore, we are not 
called upon, and would not be justified, to express an opinion. 

2d. Another objection to this act, urged by defendant, in charging 
that the General Assembly is without power to delegate its legislation to 
a police jury, in the manner and form resorted to therein, is entitled to 
serious consideration, and would of itself be fatal to the validity of that 
statute, 

While the Legislature fails to prohibit, in the name of the State, 
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the sale, ete, of liquors or merchandise on Sundays, it grants full 
power so to do to police juries in their parishes; and proffers the power 
of the State to champion the ordinances to that end, which may be 
adopted by any police jury. In other words, the Legislature engrafts 
& penal statute with a suspensive condition, to wit: the passage of cer- 
tain ordinances by the various police juries of the State, and thus, under 
its practical operation, the State in its name, at the bidding of the police 
jury of East Baton Rouge, prosecutes a resident of that parish for the 
performance of an act which is not forbidden in the parish of St. James, . 
wherein the identical resident of East Baton Rouge can do the same 
act with perfect freedom and with absolute immunity from any criminal 
prosecution in the premises. Cooley, Const. Lim., p. 141. 

We might multiply reasons in support of that point, but we consider 
that we have already given sufficient reasons to justify our conclusion. 

It is, therefore, ordered, adjudged and decreed that the judgment 
of the lower court be annulled, avoided and reversed, and that the 
indictment found against the defendant be quashed and set aside, and 
that the defendant be discharged, at plaintiff’s costs. 


DISSENTING OPINION. 


Topp, J. I cannot concur in the decree rendered in this case} and, 
as briefly as the subject will admit, I will give the reasons for my dissent 
therefrom. In doing so,I shall confine myself to the consideration of 
that feature of the act in question which relates to the sale of intoxi- 
cating liquors on Sunday, as that presents the sole issue in this case. 

The reasoning of the majority opinion, marked as it is by ingenuity, 
force and vigor, has failed to convince me that the statute in question 
contravenes the provision of the Constitution of 1868 bearing on the 
title to the act, and which the opinion, at the outset, proposed only to 
consider as alone sufficient to justify the decree rendered. 

Another objection to the act was, however, found and discussed and 
declared equally fatal to its validity; and this second objection I will 
also notice in its turn. 

1, The title of the act in question, by its terms authorized and 
covered the absolute prohibition of the sale of intoxicating liquors on 
Sunday, provided by a section of the act. The constitutional objection 
urged, is to that part of the act which declares the penalty and provides 
for the punishment of violations of the ordinances to enforce this pro- 
hibition, by indictment or information in the name of the State, con- 
tending that such mode of enforcing the penalty is not expressed in the 
title of the act, in conformity to the constitutional requirement that 
* all the objects of an act must be expressed in the title.” 
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To my mind, it seems clear that the act had but one object, and 
that was to regulate or prohibit the sale of intoxicating liquors on 
Sunday, in such parishes or communities as might desire the restriction. 
In other words, it was designed to stop the sale of whisky, etc., on 
Sunday, in any parishes where public sentiment demanded it. To con- 
found the object of a law with the measures for attaining or securing 
that objeet, seems to me a confusion of terms, confounding the law 
itself, its spirit and essence, with the mere sanction of the law. It is to 
argue that the intent of the Legislature in passing the act was not to 
regulate or prohibit the sale of whisky on Sunday, but its opsEcT was 
to create or declare a new offence and get offenders punished for com- 
mitting it. 

It is suggested in the opinion of the Court, that a reader of the title 
of the act would be surprised to find in the body of it the clause in 
question. On the contrary, it seems more reasonable to me to suppose 
that such reader, appreciating fully the purpose of the act, disclosed in 
the title, and the difficulty of fully consummating that purpose, and the 
power required to that end, would rather be surprised, should he fail to 
discover in an act of this kind, under a title so broad and comprehen- 
sive, any adequate provision for enforcing it, or punishing its violation; 
and would be alike disappointed, should he find any less efficient meas- 
ure to carry out the object of the act than that contained in this. He 
would, in such event, very naturally conclude that the law-makers of 
the State had indulged in a very useless and fruitless piece of legislation. 

To me it appears that the penalty declared, and mode of punishment 
provided, was not only strictly germane to the object expressed, but, in 
fact, an essential adjunct to such object, without which that object would 
be meaningless and lifeless. We are supported in this view of the sub- 
ject by the decision of our predecessors, Chief Justice Manning being 
the organ of an unanimous Court, where this precise question was at 
issue, on an appeal from a judgment rendered in a similar prosecution, 
under the same law and ordinance, in the same parish, and where the 
identical objection totidem verbis was made to the constitutionality of 
the act; and though the language of that decision was quoted in the 
Majority opinion, it is so pointed, comprehensive and confirmatory of 
my views, that I reproduce it here, as follows: 

“The title of the act is sufficiently comprehensive. It indicates 
very clearly its whole purpose. No one after reading it could fail to be 
informed of the object of the legislation, and that is the intent of the 
constitutional provision upon that subject.” (The italics are mine). 
State vs. Bott, 31 An. 663. To that opinion I adhere. 

The construction and meaning of the clause in question, as there 
given, is in strict conformity to and fortified by frequent decisions of 
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this Court. 9 An. 329, 350; 11 An. 54, 145, 671; 13 An. 301, 399; 15 An. 
297; 26 An. 675, 708; 27 An. 415. 

2. Another objection to the law, and which is also pronounced fatal 
to it, is “that the General Assembly was without power to delegate its 
legislative power to a police jury in the manner and form resorted to 

therein.” 

I regard this objection as more clearly untenable than the other. 

All powers that are wielded by the police juries of the parishes, are 
delegated powers, that is, powers originally possessed by the State, but 
which, for the purposes of securing the peace, good order and well- 
being of communities, it has transferred or delegated to the local gov- 
ernments of such communities. To the extent of the powers thus 
conferred, the parochial authorities become the special legislatures of 
the parishes over which their authority respectively extends. No con- 
stitutional inhibition is cited against the delegation of such powers by 
the State to these minor legislative bodies, and I apprehend that none 
can be found. It is certain that such general delegation of powers over 
various matters, has been made in this State from time to time, and its 
legality has been so uniformly sanctioned by judicial authority as 
seemingly to place it beyond controversy. 12 An. 169, 554; 27 An. 710. 
And we believe such is the case in every State. In fact, such delegation 
may be justly regarded as essential to the effective police of communi- 
ties, to the complete success of local self-government, under our system 
of State polity, the wisdom of which has been confirmed by long prac- 
tical experience. 

In the present instance, in consideration of the fact that the entire 
State might not be prepared for the “ advanced ideas ” embodied in the 
act in question, there was a marked propriety in this delegation of its 
powers, providing as it did, a local option touching the repressive meas- 

- ures contemplated by the statute, in order that the prohibition authorized, 
might be enforced in one parish,—the parish of East Baton Rouge, for 
instance,—where public opinion demanded it, but not in the parish of 
St. James,—or other parish,—where the popular sentiment might he 
opposed to it. 

If such delegation of power by the State to the parishes is war- 
ranted when it has been made, and it is certain or probable that the power 
delegated cannot be successfully exercised, with their limited means and 
appliances, and the importance and gravity of the subject demands it, 
Isee nothing illegal or improper in the State interposing and lending 
its power to render the enforcement of the delegated authority effective, 
and thus insure the accomplishment of the end in view. Otherwise, it 
might often happen that such grants of authority would prove vain and 
nugatory. I certainly see nothing in the Constitution to prohibit the 
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State from thus “ championing ” measures originated by itself, to be 
inaugurated and launched by agencies created and directed by its own 
authority. Surely, it is a species of aid which the State has often ren- 
dered, and its constitutional right to do so has seldom, if ever, been 
seriously questioned. For instance, the State authorizes the parishes 
and other municipal corporations to impose licenses for the sale of 
intoxicating liquors, and to withhold licenses under certain conditions, 
and declares it an offence to sell without such license, and prosecutes 
those thus offending, in the name of the State, by information or indict- 
ment. R. 8S, 1211, 1212, 1214. Again: The State has conferred on police 
juries full control over the making and repairing of roads, and the repair 
and protection of levees, and prosecutes in its own name overseers of 
roads who fail to discharge their duties under the road ordinances. R. 
S. Secs. 3364, 3381. And these prosecutions are pledged by the State in 
advance, and are subject to the contingencies of the commission of 
the offence, or “ suspended ” till such event. 

We might multiply examples, but it is unnecessary, since it would 
be the recital of facts familiar to every one. In view, however, of these 
facts, and the unquestioned exercise by the State of the power referred 
to, and in the manner shown, and in the absence of any precedent 
against it, I cannot readily conceive how this objection is fatal to the act. 

3. I am equally at a loss to understand how anything in this act 
can be construed to relate in any way to the inhibition of the Federal 
Constitution ‘touching the separation of church and State; and still 
more so, to perceive how selling whisky on Sunday or any other day is 
connected with the establishment of religion, or, indeed, has anything 
whatever to do with the subject of religion or religious liberty. 

This feature of the case presents no new question. The power to 
deal with the subject of the sale of intoxicating liquors, whether on 
Sunday or any other day, has been held to pertain to the general police 
power of the State, which can be wielded to accomplish the objects 
embraced in the statute in question. In the language of a distinguished 
jurist and law writer: “The police power of a State, in a comprehen- 
sive sense, embraces its system of internal regulation, by which it is 
sought, not only to preserve the public order and to prevent offences 
against the State, but also establish for the intercourse of citizen with’ 
citizen those rules of good manners and good neighborhood which are 
calculated to preventa conflict of rights, and insure to each the uninter- 
rupted enjoyment of his own, so far as is reasonably consistent with a 
like enjoyment of rights by others.” Dillon, Cons, Lim., 572. 

Another eminent judge uses this language: 

“This police power of a State extends to the protection of the lives, 
limbs, health, comfort and quiet of all persons ; and by this power per- 
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sons and property are subject to all kinds of restraints and burdens in 
order to secure the general comfort, health and prosperity of the State; 
of the perfect right in the Legislature to do which, no question ever 
was, or, upon acknowledged general principles, ever can be made, so far 
as natural persons are concerned.” KHedfield, C. J., Thorpe vs. Rutland, 
27 Vt. 149. 

The right to regulate or prohibit the sale of liquors, regardless of 
the day, is properly held to come within the just scope of this power. 
Dillon 476; State vs. Bott, 31 An. 663; Fralickson vs. Mayor, 40 Ala. 725; 
Specht vs. Coru, 8 Penn. St. 212; Charleston vs. Benjamin, 2 Stat. 508; 
Bloom vs. Richards, 2 Ohio St. 387; Hudson vs. Geary, 4 R. I. 485. 

A few considerations will satisfy any reasonable mind that, restrict- 
ing the prohibition of a traffic in liquors to Sunday, does not necessarily 
imply the slightest discrimination relative to religious creeds and beliefs, 
or the least design to interfere with them. 

It is a conceded tact that all nations possessing any degree of cul- 
ture and enlightenment, by law or by custom, or both, devote one day 
in the week to rest, in which a general abstention from all physical labor 
is observed. This seems to be done in obedience to a great natural law, 
and is now universally regarded as a wise rule in the social economy, 
conducive to health and comfort, and to the preservation and prolonga- 
tion of animal strength and vigor. This custom, if it be of scriptural or 
religious origin, is adhered to by all classes, the depraved and vicious 
as well as by the virtuous and good, regardless of its origin, though, as 
a matter of fact, the same day, Sunday, has been adopted almost univer- 
sally as the weekly holiday. It naturally follows from the general idle- 
ness that characterizes this day, that it would become, without some 
wholesome restraint, the occasion for all the mischiefs and disorders 
which idleness always breeds. No one will deny that the liberal use of 
intoxicating liquors on that day by the crowd of idlers, composed in part 
of the worst classes of society, would necessarily increase the tendency to 
disorder and lead to turbulence, immorality and crime. Hence, on that 
day above all others, it was apparent to legislative wisdom that there 
was a necessity for the curb of the law,—the same necessity that has 
induced a sweeping prohibition against the sale of whisky on election 
days. 

Look at the actual facts as they existed at the time the act in ques- 
tion was passed. In the rural districts of the State crowds would flock 
on Sundays to town and cross-road stores and groceries, composed 
largely of that class which had not yet learned to enjoy with sobriety 
and moderation their newly acquired freedom, but on the contrary, be- 
lieved that the full fruition of that freedom and demonstration of their 
title to it, required a free indulgence in all those excesses that distin- 
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guished the hoodlums and rowdies of the white race. From this cause 
many of our country villages, once noted for peace and quiet, the very . 
centres of virtue and refinement, were being converted on Sundays into 
veritable pandemoniums of vice, rowdyism and crime. Surely it was 
time, and the necessity was present, to an enlightened and moral—not to 
say Christian—people, to crush out such a monster evil. This act was 
intended to do so; and itis notorious that in some places its salutary 
operation has worked great reforms. 

It is true that Sunday is observed by a large and very respettable 
class of citizens as a day of religious worship, and it is on account of 
this fact that it is sought to impart to the act in question a religious 
aspect, and show in it the alleged union of church and State. We can- 
not well see, however, that such a usage, and for a legitimate and 
commendable purpose, should render the act amenable to censure, and 
impart a character to it fatally obnoxious. Surely, if people do go to 
church on that day, it is a legal right they have, and one which carries 
with it the right to go to and return from their houses of worship with- 
out being liable to be insulted and shocked by sights and sounds of 
drunkenness on the way, or have the services ‘of their sanctuaries 
disturbed by the same. The law-maker has recognized their right to 
protection by punishing all disturbers of peaceable assemblies, including 
religious assemblies, If this can be legally done, and such offenders 
legally punished, I cannot see how objections can be consistently urged 
against the suppression by law of the causes—the closing of the very 
fountains themselves—from which these disturbances would most likely 
flow. 

For these reasons, I am constrained to dissent from the conclusions 
reached by the majority of the Court. 
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When the Minutes of the Court do not show that the indictment was found by the grand jury 
and presented in open court, the verdict and judgment must be set aside and a new trial 







granted to the accused. i. 
This case presents a glaring instance of an imperfect and incomplete record, to the detriment 





of the public interest. 

It is not sacramental that the prisoner should be asked if he has anything to say, why sen- 
tence should not be pronounced; and the absence of this formality will not vitiate the 
proceedings. j 

It is no sufficient ground for a challenge for cause, that, in answer to the question of the Dis- 
trict Attorney, the juror said he had some prejudice against convicting on circumstantial 

evidence, 
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PPEAL from the Seventeenth Judicial District Court, parish of East 
Baton Rouge. Sherburne, J. 


J. C. Egan, Attorney General, for the State, Appellee: 


First—When an indictment which is indorsed ‘a true bill” and signed by the foreman of 
the grand jury is found in the record it is evident that the same was a finding of the 
grand jury. State vs. Brown, 32 An. 120. 

Second—In the examination of a juror on his voir dire it is proper to ask him whether he has 
prejudices against convicting on circumstantial evidence. 

Third—The State has a right to recall a witness before closing the case. 

Fourth—That the judge failed to ask the accused ‘‘if he had anything to say why the sen. 
tence ot the court should not be pronounced on him,” is no ground for a new trial. 

Fifth—There is no assignment of eri ors in the record, and the one found in defendant's brier 
cannot be considered as such by this Court. 


J. H. Lamon for Defendant and Appellant: 

First—In cases of felony the minutes of the Court must show— 

1. That an indictment was found and presented by a grand jury. State vs. Mason, 32 An. 
1019; 30 An. 885, 

2. That the accused was asked “if he had anything to say why the sentence of the court 
should not be pronounced on him.” State vs. Scott, 32 An. 854. 

3. That the defendant was in court when the jury reported a verdict of guilty. State vs. 
Ford, 30 An. 311; State vs. Christian, 30 An. 367, 407. 

Second—It is not proper for the District Attorney to ask persons presented as jurors whether 
or not they have any prejudice against convicting on circumstantial evidence. The 
existence of such a prejudice is not a ground for a challenge for cause. 

Third—After the testimony for the State is closed the District Attorney cannot ask witness 
for the defendant questions which are not in rebuttal of the testimony offered by the 
defendant. State vs. Swayze, 30 An. 1327; State vs. Thomas, 32 An. 351. 

Fourth—The finding of a verdict of guilty by a jury is vitiated when one or more of the jury 
are.asleep during the progress of the trial. 


The opinion of the Court was delivered by 

Levy, J. The accused was indicted on the charge of murder, was 
tried by a jury and convicted of manslaughter, and sentenced to ten 
years’ imprisonment in the penitentiary. From the judgment thus sen- 
tencing him he has appealed. 

Counsel for accused contend that the verdict and sentence should 
be set aside and the judgment reversed, on the grounds: 


1st. That the minutes do not show that the indictment was found 
by the grand jury and presented in open court; that the accused was 
asked “if he had anything to say why sentence of the court should 
not Le pronounced on him;” and that the defendant was in court when 
the jury reported their verdict of guilty. 

2d. Because persons presented as jurors were challenged for cause 
-by the District Attorney, who, in reply to a question as to whether or 
not they had any prejudice against convicting on circumstantial evi- 
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dence, answered that they had, and the court sustained the challenge 
for cause on that ground. 

3d. Because, after the testimony for the State was closed, the court 
allowed the District Attorney to ask a witness questions not in rebuttal 
of testimony offered by the defendant. 

4th. That the verdiet of guilty by jury is vitiated when one or 
more of the jury are asleep during the progress of the trial. 

1. In State vs. Tazwell, 30 An. 885, it was held: “It is enough if it 
appears that the grand jury came into court and presented an indict- 
ment.” 

In State vs. Mason, 32 An. 1019: “ There is no doubt that the proper 
proceeding is, for the grand jury after having found the bill, to come 
into court, in a body, and through their foreman to present the bill in 
open court, and non-compliance with these requirements, if established, 
would be fatal to the proceedings.” The court, in the last-mentioned 
case, re-affirmed the decision in the State vs. Onmacht, 10 An. 198, and 
held: “There, the entry on the minutes was, ‘The State of Louisiana 
vs. K. Onmacht, true bill and indictment for lying in wait and shooting 
with intent to commit murder;’” and it did not affirmatively appear 
that the grand jury appeared in court and returned the indictment, 
The court said this renders it sufficiently certain, that the indictment, to 
which the prisoner subsequently pleaded, was presented by the grand 
jury in open court. Theclerk enters on the minutes only what is done 
while the court is in session, and only such proceedings as ought to 
appear of record. No entry would be made on the minutes of what did 
not transpire in open court, and to presume it possible that the grand 
jury did not in a body return the indictment in open court, would be re- 
versing directly the maxim, omnia rite acta. 

These decisions refer to cases in which there were entries on the 
minutes referring to an indictment being found, and therefore the appli- 
cation is made of the maxim quoted. In the instant case the minutes 
contain no entry whatever going to show the finding of the indictment, 
and, indeed, do not show that there was any grand jury empannelled 
and sworn or any foreman appointed. The rules laid down in the cases 
cited cannot with any reason be stretched so as to supply the fatal 
deficiencies in this record. 

In State vs. Cosby Mason, 32 An. 1020, this Court said: “ We deem 
it proper to say here that the imperfections and incompleteness of the 
criminal records presented to us, are such as greatly to embarrass us in 
the administration of criminal justice, and we call the attention of the 
judges, clerks and law officers of the State to the importance of remedy- 
ing this evil.” We cannot too earnestly reiterate what was said in that 
case, and the present one affords so glaring an instance of imperfectness 

63 
































SUPREME COURT OF LOUISIANA, 


State of Louisiana vs. Shields. 








and incompleteness of record to the detriment of the public interests 
as to demand our notice, and to justify comment. 

It is the duty of the clerk, the District Attorney and the judge, to 
see that the minutes of the proceedings had in open court are properly 
and fully entered on the records. The other points raised in the first 
objection are not tenable. It is not sacramental that the prisoner should 
be asked if he has anything to say why sentence should not be pro- 
nounced. The record shows that the prisoner was in court when the 
verdict was rendered. 

2. The object of the law is to select impartial jurors to try the issue 
between the State and the accused, and to ascertain that impartially 
considerable latitude is allowed, both to the prosecution and defence, in 
examinations on the voir dire. The question propounded to the juror 
was not in itself objectionable; the answer, however, that he had a pre- 
judice against convicting on circumstantial evidence was not, in our 
opinion, sufficient to sustain a challenge for cause. It was not stated 
that he was opposed to conviction on circumstantial evidence when 
connected and sufficient. He might be opposed to conviction on slight 
circumstantial evidence which raised reasonable doubts as to guilt, 
just as he might be opposed to conviction on any other evidence not 
conclusive to a reasonable mind. 

8. This objection is not sufficient to interfere with the judgment. 

4. The evidence offered on the motion for a new trial, embodied in 
the bill of exceptions, was not sufficient to support the motion, and we 
think the judge a quo, in the exercise of his sound discretion, properly 
overruled it. 

It is not improbable that the indictment was duly found and pre- 
sented by the grand jury, but the record does not show this, and, on the 
data furnished by the meagre transcript, we cannot presume that these 
necessary requirements were fulfilled. If they were, the minutes may 
be corrected nunc pro tunc and a new trial proceeded with. 

It is, therefore, ordered, adjudged and decreed that the verdict and 
judgment be set aside and the judgment appealed from annulled, avoided 
and reversed, and that the defendant be detained in custody, subject to 
the orders of the District Court of the parish of East Baton Rouge, to 
await further prosecution or proceedings according to law. 
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No. 7060. 


THE CONSOLIDATED Fruit JAR Company vs. Meyer L. Navra. 


Defendant's Answer absolutely denying that he ever was a debtor of Plaintiff in the matter 
sued upon, he cannot pretend that the circumstances of the case, as disclosed by the 
evidence, show a novation of the orignal debt, by which he is released. 


PPEAL from the Fifth District Court for the parish of Orleans. 
Rogers, J. 


Chs. S. Rice for Plaintiff and Appellee: 


First—The defendant, a member of the firm of Levi & Navra, or Levi, Navra & Co., could 
not relieve himself from his liability as a commercial partnee by selling out his interest to 
a third person. 

Second—The goods having been ordered before defendant ceased to be a member of the firm, 
though received by the succeeding firm, he is liable for the price, the plaintiff never 
having assented to accept a new debtor in bis stead. 

Third—The succeeding firm having, without objection of defendant, received, accepted and 
disposed of the goods, it lies neither in the mouth of defendant, nor of that firm, to refuse 
payment thereof, on the ground that the goods were unmerchantable. 

Fourth—Computation shows that the time for operation of prescription of three years had 
not run; and even if it had, the prescription in this suit would be that of ten years, 
the account being a ‘stated account,’’ duly acknowledged by two members of the com- 
mercial firm of Levi, Navra & Co. (Pages 105 and 106.) 


Braughn, Buck & Dinkelspiel for Defendant and Appellant: 


Where it is established that a retiring member of a commercial firm has been released by his 
creditor, cannot subsequently be held responsible for the obligations of his old firm. 

The fact of the discharge of a debtor and the substitution of another in his place can be 
shown by the acts of the creditor, and where the creditor is notified of the dissolution of 
the commercial firm, and trades with that new firm, sending to them portions of goods 
ordered by the old firm, in order to make merchantable and salable the property so or- 
dered, all this occurring subsequent to the dissolution of the old firm, is in itself a virtual 
acceptance of the new firm’s obligations, and a complete discharge of the old debtor's 
responsibilities. This in nowise conflicts with the cases reported in 9 An. 497; 13 An. 
238, or 14 An. 212. 


The opinion of the Court was delivered by 

FEennER, J. The commercial firm of Levi & Navra, of which de- 
fendant was a member, ordered certain goods from plaintiff in New 
York, which were consigned to said firm in New Orleans, per sailing 
vessel. Before they reached New Orleans, defendant sold out his inter- 
est in the firm to George G. Wolff, and a new firm of Wolff & Levi was 
formed, which, under contract with defendant, took the stock and assets 
of the former firm and assumed its debts. F 

It is not pretended that plaintiff was a party to this arrangement, 
or that, of itself, it released defendant from the contract made with his 
firm. The goods, on arrival, were received and taken possession of by 
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Wolff & Levi. They were opened and a part of them sold to customers 
by that firm. On 24th May, 1872, a few weeks after delivery, Wolff & 
Levi wrote to plaintiff, saying: ‘“‘ We have to mention those fruit jars 
received, the tops of which do not fit in tight, the screws not working 
well. We have opened most every shipment, and received complaints, 
and many of them retursed. We shall have to keep what we have on 
hand subject to their (your ?) order, as they are not as represented.” 

This letter appears not to have reached plaintiff. On August 24th, 
Wolff & Levi wrote again, enclosing copy of the above letter. To this 
plaintiff replied, offering to supply new tops or rings which would fit, 
and to pay for labor and trouble of overhauling and fitting. Subse- 
quently the matter was fully arranged by plaintiffs remitting $259 of the 
account and furnishing the new rings or tops, which was accepted by 
Wolff & Levi, who then paid part of the account, and kept and disposed > 
of the goods, 

This action is brought for the balance due on the account. The de- 
fendant contends that the effect of the above dealings was to release the 
firm of Levi & Navra, and himself as a member thereof, and to substi- 
tute the firm of Wolff & Levi as the only debtor of plaintiff. We cannot 
so regard it. 

Defendant contends that the contract was not completed with Levy 
& Navra, because the goods received were not such as were ordered and 
represented; that liability only attached when the goods were made 
merchantable, and that they were so made merchantable in the hands 
of, and to the benefit of Wolff & Levi, who ther became alone liable. 
We think that Wolff & Levi were the constituted agents and liquidators 
of the firm of Levi & Navra, and must be considered as so acting in all 
these transactions, 

These goods were consigned to Levi & Navra upon their order. It 
was by authorization of defendant that Wolff & Levi received and took 
possession of them, and dealt with the goods. Unless Wolff & Levi. 
represented Levi & Navra in objecting to the acceptance of the goods, 
and notifying plaintiff of their defects, the firm of Levi & Navra has 
never yet made objection thereto, and could not urge any at this late 
day. If defendant claims the benefit of the act of Wolff & Levi, as 
his agents, in one part of the transaction, he cannot repudiate it in 
others. ; 

Having sold out his interest in the assets of Levi & Navra, defend- 
ant must be presumed to have received consideration for these goods as 
well as others; and it must be assumed that the proceeds of sale thereof 
by Wolff and Levi have enured to defendant’s benefit by being used in 
liquidating the debts of his old firm, assumed by Wolff & Levi, but for 
which he remained liable. 
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The evidence affirmatively establishes that plaintiff never consented 
to any novation of the debtor; that the goods stood always charged on 
their books to Levi & Navra; that the invoices and accounts were made 
to that firm; that long after the dissolution of the firm, ard while the 
negotiations were pending with Wolff & Levi about the goods, plaintiff, 
by letter, demanded payment of Levi & Navra; that it brought suit in 
New York against that firm; and always, and in every manner, asserted 
its liability. 

The judgment appealed from is, therefore, affirmed at appellant’s 
cost. 


On APPLICATION FOR REHEARING. 


The opinion of the Court was delivered by 

Pocuf, J. Appellant’s counsel, in their application for rehearing, 
urgently strive to show error in our judgment, in not giving weight to 
testimony tending to show a novation, with plaintiff's consent, of the 
debt sued upon, by the substitution of Levi, Wolff & Co. as debtors, in 
lieu and stead of Levi & Navra, the original debtors, and they confi- 
dently point to the testimony of defendant, who states that this novation 


was accepted by Tomlinson, an agent of plaintiff. 

Our answer is, that novation was not pleaded, and could not, there- 
fore, be proved. As we read defendant’s answer, we understand that he 
absolutely denies having ever been a debtor of plaintiff on account of 
the goods which are in suit, for the reason that they were not merchant- 
able at the time that they were consigned and when received, and that he 
had ceased to be a member of the purchasing firm when the goods were 
made merchantable by plaintiff. 

The defence that he never was a debtor is inconsistent with the 
position now assumed, that, as a debtor, he has been released or dis- 
charged by novation or otherwise. 

Counsel also call our attention to a petition filed by them, with a 
document annexed, purporting to be extracts from the minutes of the 
United States District Court for the District of Louisiana, showing in 
bankruptcy that defendant had obtained a composition from his creditors, 
who had agreed to accept. from him twenty-five cents on the dollar in 
full of his liabilities, which document was not produced in the lower 
court, and they ask us to amend our judgment so as to reduce it to that 
proportion. It is elementary that an appellate tribunal cannot take 
cognizance of original evidence, or of matters which were not submitted 
to, or passed upon, by the lower court. 

We see no reason to justify us to reopen this cause. 

Appellant’s applications are, therefore, refused. 
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No. 8299. 


In THE MATTER OF OMER VILLERE PRAYING FOR RULE AGAINST THE CLERK 
OF THIS CouRT. 


The graduates of the Law Department of the University of Louisiana must obtain a license 
from the Supreme Court, before they are admitted to practice, as attorneys-at-law, in any 
court of the State. Section 112 of the Revised Statutes does not make their diploma the 
equivalent of a license ; and they are liable to the Clerk of this Court, under section 756, 
Revised Statutes, for his fee of $10, for a certificate of admission. In the present case, the 
applicant having been admitted to practice in all the courts of the State, by order of this 
Court, the object of the required license has been fulfilled, and such order is equivalent 
thereto. 


Omer Villeré, Plaintiff, propria persona. 


George W. Dupré, Clerk of this Court, Defendant, propria persona. 


The opinion of the Court was delivered by 

Topp, J. On the 18th of May, 1880, Omer Villeré, the plaintiff in 
the rule, appeared before this Court and exhibited his diploma asa 
graduate of the Law Department of the University of Louisiana, and 
upon motion of Albert Voorhies, Esq., it was ordered by the Court that 
he, said Villeré, be admitted to practice in the several courts of this 
State; that thereupon the oath prescribed for attorneys and counsellors 
at law was administered to him, and an entry of the said proceeding 
was made upon the minutes of the Court. After this order was ren- 
dered, the plaintiff in the rule registered his name upon the roll of 
attorneys. 

The Clerk of this Court subsequently erased his name from this roll, 
whereupon this proceeding was instituted by Mr. Villeré to compel the 
clerk to re-inscribe his name thereon. 

The Clerk, in his answer, admits the facts as stated, but resists the 
rule upon the ground that the mover had not taken out the certificate 
prescribed by section 756 of the Revised Statutes, and was not, there- 
fore, legally entitled to have his name registered upon the roll of attor- 
neys. We presume that the provision of the section named, to which 
the Clerk refers, is the one requiring the payment of ten dollars to the 
clerk “for every certificate of admission of any attorney or counsellor 
at law.” 

The question presented by this proceeding is whether the plaintiff 
in the rule is entitled to have his name registered on the roll of attor- 
neys under the circumstances stated; and this incidentally involves the 
additional question as to who, under the laws of this State, are author- 
ized to practice the profession of the law, and to be enrolled and recog- 
nized in the courts of the State as attorneys at law. 
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The first section of Act of 1855, p. 121, now constituting section 
111 of the Revised Statutes, provides: 

“Any citizen of the United States possessing the qualifications 
(except that of residence), necessary to constitute a legal voter, shall be 
admitted to practice as an attorney in any court of this State, upon 
obtaining a license from the Supreme Court of this State.” 

The second section of the same act, now comprising sections 112 and 
113 of the Revised Statutes, defines the power of the Supreme Court in 
this respect, and limits its authority to grant such licenses to the follow- 
ing cases: 

1. “To all graduates of the Law Department of the University of 
Louisiana who shall produce evidence of good character.” 

2. To those who have been licensed in any other State, or are grad- 
uates of any law school therein, of good character, and have been found 
qualified to practice in the courts of this State, after an examination in 
open court. 

3. “ When the applicants shall have been found qualified to practice 
law in the courts of this State, by an examination before the Supreme 
Court, according to such rules and regulations as they may adopt from 
time to time.” 

There is also another provision authorizing any one judge of the 
Supreme, or any two judges of the District Court, to grant licenses to 
those previously licensed in other States, upon proof of good character 
and after a satisfactory examination before such judge or judges. 

It is very certain that a license under some one of these provisions 
is absolutely essential to enable any one to practice lawin this State, 
and to be enrolled as an attorney. 

The plaintiff in the rule seems, however, to base his application 
against the Clerk mainly, if not solely, on his diploma from the Law 
Department of the University, and urges in his brief that he produced 
this diploma to the Clerk when requesting the reinscription of his name 
on the roll. It is true that, under an act passed in 1855, p. 417, and now 
known as section 127 of the Revised Statutes, to which we are referred, 
it is provided “that the degree of bachelor at law conferred by the Ad- 
ministration of the University of Louisiana shall authorize the persons 
on whom it is conferred to practice law in this State.” 

This last act must, however, be construed and considered in con- 
nection with the other provisions of law above cited. In point of fact, 
these acts, as separate acts, have all been repealed by the repealing 
clause of the act of the 14th of March, 1870, adopting the Revised 
Statutes, which act, however, readopted them as sections of these 
Statutes; and these provisions may now be regarded as one act, or as 
different sections of the same act. Thus regarding them, the Court 
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must construe them together as a whole, and so construe them as to 
harmonize any seeming conflicts in the different parts or sections, so as 
to give effect, if possible, to each and every one of the same. Adopting 
this mode of construction, we take the plain meaning of the entire act, 
of all the sections, to be this: 

That the graduates of the law school or Law Department of the 
University of Louisiana are entitled to a license to practice law and to re- 
ceive such license from the Supreme Court of the State; that the Court is 
authorized and empowered to grant the license upon the presentation of 
the diploma and proof of good character, and without examination. To 
say that the diploma of the law school is the equivalent of a license, 
and of itself entitles the party to practice law without any action of the 
Court or proceeding before it, would entirely nullify that clause of the 
law which expressly designates the graduates of the law school, by name, 
as a class of persons entitled to receive their license from the Supreme 
Court, and render the granting of such license by the Court a vain thing 
and a meaningless ceremony. 

In regard to the certificates of admission provided for in section 
756, which the clerk is authorized to issue, and for which his fee is pre- 
scribed, there is no provision of the law that renders this requirement 
inapplicable to any class of persons entitled to be licensed or admitted 
to practice. 

In the present case, however, the minutes of the Court, to which we 
have referred, show that the proper order was rendered by this Court 
admitting the plaintiff in this rule to practice in all the courts of this 
State. This order is, in effect, the license contemplated by law; and, in 
addition to this, as shown, he has taken the prescribed oath. To secure 
the recognition of his license or admission to practice, he has only to 
produce a certified copy of this entry, or obtain from the clerk a more 
formal certificate of admission to the Bar, as prescribed in the section 
(756) referred to. 

However this may be, and without deciding what mode the clerk 
should adopt to secure the fee provided by the section referred to, in 
this case, we conclude that, as the plaintiff in the rule, Omer Villeré, 
has already obtained from this Court a license to practice law in the 
several courts of this State, by virtue of an order duly recorded on its 
minutes, and having taken the oath prescribed, he is entitled to have 
his name registered on the roll of attorneys and counsellors at law, 
without further condition or proceeding. 

The rule is, therefore, made absolute. 








